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RULES 


Supreme Eourt of the State of Louisiana, 


FOR THE NEW ORLEANS DISTRICT, 


May 31, 1869. 


RULE I. 


1. In preparing transcripts of Records, in causes appealed to this 
Court, clerks of Lower Courts must observe the following require- 
ments: 

First—Such transcripts should be written in a fair, legible hand, on 
good, strong paper (the latter having a double margin on each page 
thereof), and the various parts should be securely fastened together. 

Second—The different portions of a Record should be made to appear 
in the order of their respective filing. 

Third—Provided, however, that when the Records of one or more 
other suits are introduced as evidence in a cause, such Records 
should appear in the transcript, distinct from and subsequent in order 
to the rest of the Record of the principal suit. 

Fourth—The transcript should show for which party te the suit 
each witness is sworn, and by which party each document or record is 
offered in evidence. 

Fifth—No one document should be copied twice in the transcript. 

Sixth—An accurate alphabetical index should be attached to and form 
part of each transcript, affording reference to particular pages of the 
same (and with proper designations or words of description) for the 
several pleadings, processes and orders in the suit; for the depositions 
and testimony of each witness by name (and not by general reference 
to testimony); for the note of evidence; and for each document, giving 
the latter its correct title, or some sufficient designation showing its 
nature and character (and not merely by the letters, marks or fig- 
ures endorsed thereon). 
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Seventh—Provided, that when Records of other suits are included iy 
the transcript, as indicated above, in the fourth requirement, a like in- 
dex to each of such Records should follow the general index. 

2. Any neglect or omission to observe this rule strictly will subject 
clerks as aforesaid to the cost of repairing such neglect or orfiission. 


RULE It. 


The party applying for the filing of a transcript of the Record ina 
cause in this court, must first tender to the clerk his bond, with satis- 
factory security, in the sum of fifty dollars, for the payment of such 
fees as may accrue to the clerk, or deposit with the latter, in place of 
such bond, the sum of twenty dollars. 


: 


RULE III. 


1. Cases will be docketed in the order of their filing. 

2. Pursuant to Act No. 56, of the laws of 1869, the clerk will keep a 
Summary Docket, but will enter causes therein only on the formal ap- 
plication of counsel in writing, stating the facts entitling such causes 
to a summary trial, and he will so enter in the order of such application. 

3. Whenever it shall be made to appear to the Court that a case has 
been improperly caused by counsel to be placed upon the Summary 
Docket, the same shall thereupon be transferred to the Ordinary Docket, 
and entered at the foot thereof. 


RULE IV. 


1. Only counsel engaged in a cause will be allowed to withdraw 
the Record of the same from the clerk’s office. 

2. Records shall in all cases be receipted for on withdrawal. They 
should be returned to the office within a reasonable time, and must be 
so returned on the requisition of the clerk. 


RULE V. 
Court will be held every day of each alternate week of the session. 
RULE VI. 


1. On Monday of each court week cases will be called and fixed for 
the next court week—five for Monday and eight for every other day. 

These cases shall be properly posted by the clerk by 11 o’clock of the 
next day, which shall be notice to all parties. (This portion of the 
rule will not apply in country terms, during the pendency of which 
cases will be called and tried continuously in the order in which they 
are filed.) 

2. Before the calling of cases, opportunity will be given counsel to 
have any cause entitled to preference, but not to entry in the 
Summary Docket, made subject, on motion, to be called and fixed for 
trial, 










¥ 





$ 
FOR THE NEW ORLEANS DISTRICT. 











3, All cases which have stood on the docket for eighteen months 
without being set down for trial, provided the same have been duly 
called, may be removed therefrom and placed upon a docket to be call- ; 
ed the Delay Docket, and shall not be again put upon the Trial Docket 
except on motion and leave granted thereon. 


RULE Vil. 


1. Within six days after any cause shall be fixed for trial, the appel- 
lant shall file with the clerk a printed or fairly written brief or abstract 
of the cause, containing the substance of all the material pleadings, 
facts and documents (referring particularly to the pages of the Record 
where they may be found), and an accurate reference to the points of 
law and authorities upon which he relies. Seven copies thereof to be 
furnished and filed with the clerk; one for the opposite counsel and the 
remainder for the use of the Court. 

2. Within twelve days after the fixing of a cause the appellee shall 
also file seven copies of a similar brief embodying the requirements set 
forth in regard to the appellant. 

3. No cause shall be heard unless one at least of the parties has com- 
plied with the foregoing sections of this rule, and if neither party has 
so complied, the case shall be continued and go to the foot of the dock- 
et. If only one party has complied he may argue or submit the cause, 
or he may decline to do either, in which last event the case shall be , 
continued and go to the foot of the docket, and it is made the duty of a 
the clerk to inform the Court on this point when a case is called fort 
trial. 

4, The clerk shall receive no brief in a cause, after it is submitted, 
unless accompanied by a certificate in writing from counsel that he has 
delivered a copy to the opposite counsel with the date of such delivery, , 
or by a written acknowledgment or waiver of such delivery signed by Xe 
opposite counsel, who shall have, upon application to the Court, a rea- 
sonable time from the date of such delivery or waiver in which to reply; 
and in such cases seven copies must be filed by each party as prescribed 
in the first section of the rule. 

5. All briefs in a cause must be filed in the clerk’s office, and before 
the trial of the cause commences. 


RULE VIII. 


1. The original plaintiff in the Lower Court shall have the right of 
opening and closing the argument of the cause in this Court. 

2. Not more than one hour will be allowed for an opening argument; 
one hour to each counsel for the defence (not exceeding two); and one 
hour for the closing argument, except where in special cases the Court, © 
on application made before the opening argument is begun, may other- 
wise order, The time not consumied by one counsel will not be allowed 
to another. 





































RULES OF THE SUPREME COURT 








RULE IX. 


1. Applications for rehearing must be by written or printed petition 
filed within the legal delay, and must state fully all the points and 
authorities on which the party founds his application. Additional 
time for elaborating the argument on such points and authorities may 
be granted upon a proper showing, if made before the delay expires. 

2. When a petition for rehearing in any cause is filed, the clerk will 
immediately enter it, with its date, in the docket kept for the purpose, 
and place the Record with the decision and five copies of the petition 
in the consultation room. . 

3. When a rehearing is granted the cause will be immediately called 
and fixed with preference, and briefs will be required as in the first and 
second sections of Rule VII. 

Oral argument may be granted in the discretion of the Court, if ap- 
plied for on motion, and four days’ notice thereof be given to the oppo- 
site counsel. 

The clerk will properly designate the cause on the Judges’ docket as 
being upon rehearing, and also the fact. when oral argument is to be 
heard. 

4. Only one rehearing in any cause will be granted. 


RULE X. 


1. Motions for dismissal of appeals shall be filed and fixed for trial by 
the clerk in his office. They shall be so fixed for Monday of each court 
week, at least one week’s previous notice being given by posting as pre- 
scribed in the first section of Rule VI., but if not tried on the day for 
which they are thus fixed, they shall be continued to Monday of the 
next court week. 

2. Such motions shall set forth distinctly all the grounds relied on, 
and on their trial shall be arguegl only in written or printed briefs, which 
must conform in character and number to the requirements stated in 
sections first and second of Rule VII. 


RULE XI. 


1. All motions made in open Court must be offered before the regular 
business of the Court is begun or after it is closed. 

2. No motion will be entertained unless it be in writing, upon not 
less than a half-sheet of paper, and with a proper title endorsed upon 
it. 

3. All instructions to the clerk and agreements of counsel, on which 
the Court is to act must be in writing and duly filed. 


RULE XII. 


The Court will entertain no application for a writ of prohibition, un- 
less previous notice of intention to make such application shall have 
been given to the opposite party. 
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RULE XII. 


Compliance with the third and fourth sections of the Revenue Act of 
March 9, 1869, relative to licenses of attorneys at law, will ‘be strictly 
exacted of counsel engaged in causes in this Court. 


RULE XIV. 


Whenever, pending an appeal, either party shall die, his proper repre- 
sentatives may voluntarily come in and be admitted parties to the suit, 
and thereupon the cause shall be heard and determined as in other cases. 

When the appellant dies pending the appeal, if his proper represen- 
tatives be known and reside within the State, and have not made them- 
selves parties to the case, the appellee may on affidavit apply for an 
order to summon them to appear within twenty-five days; and in de- 
fault of such appearance after due return of service, the appellee may 
move the dismissal of the appeal, or have the cause heard and deter- 
mined as in other cases. 

If the proper representatives of the appellant be not known or do 
not reside within the State, the appellee may on affidavit obtain an or- 
der that unless they appear and become parties within three months 
from publication, the appeal will be dismissed, and cause the said order 
to be published three times in a newspaper printed at the seat of 
Government of the State, or in the place where the Court sits, and upon 
proof of such publication, and default of appearance the appellee may 
have the appeal dismissed or the cause heard and determined as in 
other cases. 

If the appellee dies pending the appeal, and his proper representa- 
tives be known and reside within the State, and have not made them- 
selyes parties to the cause, the appellant may on affidavit, apply for an 
order to summon them to appear within twenty-five days, and in default 
of such appearance after due return of service, the appellant may pro- 
ceed to have the cause heard and determined as in other cases. 

If the appellee’s proper representatives be not known or do not reside 
in the State, the appellantémay on affidavit obtain an order that unless 
they appear and become parties within three months from publication, 
the appellant will proceed to have the cause heard and determined, and 
cause the said order to be published three times in a newspaper printed 
at the seat of Government of the State, or in the place where the Court 
sits, and upon proof of such publication, and default of appearance the 
appellant may proceed to have the cause heard and determined as in 
other cases. 


In country cases the time of personal summons may be reduced on 
special application according to circumstances. 


RULE XV. 


No person applying for admission as an attorney and counsellor at 
law, shall be examined as such until his name as candidate for admis« 
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sion shall have been by the clerk published during three judicial days 
- at the foot of the trial list posted at the court room door. Application 
to be made through the clerk. 

The Court will hereafter require of candidates for admission to the 
bar, not previously licensed in another State: 

First—Evidence of citizenship of the United States. 

Second—Evidence of good moral character, by certificates in confor- 
mity to the statutes of March 29, 1823, and March 20, 1842. 

The Court will not be satisfied with the qualification of a candidate 
in point of legal learning unless it shall appear by examination that he 
is well read in the following course of studies at least: Story on the 
Constitution; the general laws of the United States; Vattel’s Laws of 
Nations, or Wheaton’s Elements of International Law; the Louisiana 
Code; the Code of Practice; the Statutes of the State of a general na- 
ture; the Institutes of Justinian; Domat’s Civil Law; Pothier’s Treatise 
on Obligations; Blackstone’s Commentaries 4th Book; Kent’s Commen- 
taries; Smith on Mercantile Law; Story or Parsons on Notes; Chitty or 
Bayley on Bills; Greenleaf, Starkie or Philips on Evidence; Russell on 
Crimes; and the Jurisprudence of Louisiana as settled by the decisions 
of the Supreme Court. 

The examination shall be conducted in the following manner: At the 
beginning of the session in New Orleans the Court will appoint from 
among the members of the bar a committee of seven, who are earn- 
estly requested to lend their aid to the Court. Upon the candidate 
producing a certificate from the committee that he has been examined 
by them upon the above works, and that he is in their opinion qualified 
for admission to the bar, the court will admit him to a public examina- 
tion, and if after such public examination they concur with the com- 
mittee in opinion, the candidate will be admitted and licensed as an 
attorney and counsellor at law, and not otherwise. 

‘The committee will meet twice in each month during the sessions of 
the Supreme Court, to wit: On the Friday preceding each court week. 

The Court will examine on Tuesday of each court week. 

Each candidate to be examined separiftely before the committee and 
the Court. 

The foregoing rules will be observed by the Court in the country dis- 
tricts also so far as practicable. 
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No. 1945.—Citry or New Or.eansv. C. Lusse anp R. Raviman. 


The third section of the act of the Legislature of 1855, page.327, prohibiting Municipal Corpor- 
ations within the State from levying any tax on persons engaged in selling articles manu- 
factured by themselves within the State, is not in conflict with article 118 of the Constitution 
of 1868. A tax levied by the city of New Orleans on such pe-suns is illegal. 


PPEAL from the Seventh District Court of the parish of Orleans, 
Collens, J. F. Michinard, for plaintiff and appellant. 2. Howard 
McCaleb, for defendant and appellee. 


Howe Lt, J. The defendants are sued for a license tax, imposed by 
section thirty-nine, of Ordinance No. 818 N. S., upon their occupation 
as brewers for the year 1868. 

They plead exemption therefrom by virtue of the third section of the 
act of 1855, page 327, entitled “ An Act relative to Municipal Corpora- 
tions,” in the following words: “ That it shall not be lawful hereafter, 
for any municipal corporation within this State, to lay any tax on 
persons engaged in selling articles of their own manufacture, manufac- 
tured within this State,” 





SUPREME COURT OF LOUISIANA, 
City of New Orleans v. C. Lusse and R. Rhulman. 


The city contends that this section is repealed by article 124 of the 
Constitution of 1864, and article 118 of the Constitution of 1868, which, 
it is urged, withdrew from. the Legislature the power to exempt from 
taxation, save in certain specified cases, in which the present tax is not 
included, The article 124 reads: “Taxation shall be equal and uniform 
throughout the State. All property shall be taxed in proportion to its 
value, to be ascertained as directed by law. The General Assembly 
shall have power to exempt from taxation property actually used for 
church, school or charitable purposes. The General Assembly shall 
levy an income tax upon all persons pursuing any occupation, trade or 
calling, and all such persons shall obtain a license, as provided by law.” 
Article 118 of the Constitution of 1868 is the same, except that in the 
last clause it says, that “the General Assembly may levy an income 
tax,” ete. 

In neither do we find anything inconsistent with the power of the 
Legislature to exempt persons from a license tax. Such a power not 
being prohibited, expressly or by necessary implication, is permitted, 
See State v. Volkman, not yet reported, and the cases in Hen. Dig. 788, 
III, Nos, 1, 2, 3, 4 and 6. 

All laws in force at the time of the adoption of each Constitution, not 
inconsistent therewith, were continued in operation. The law quoted 
exempting manufacturers from the tax opposed herein, was declared in 
the case of the City v. Mascaro, 11 A. 733, to be in force, notwithstanding 
the provision on this subject, in the city charter (see acts 1856, p. 158, 
§ 102); and as the Constitution does not repeal it, we must consider it 
stil in force. 

The judge a quo did not err in giving judgment in favor of the 
defendants. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. | 
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No. 1164.—Succession of GrorGe McCavstanp. 


Where sn appeal has been taken from a judgment on a tableanx and opposition thereto, all the 
parties fizuring on the tableaux must be made partics, otherwise the appeal will be 
dismissed for want of proper parties, 


PPEAL from the Seventh District Court, parish of Point Coupee, 
Cooley, J, Colline & Leake, for administrator and appellee, W. D. 
Winter for opponent and appellant. 

Wrty, J. The administrator of this succession filed his final 
account and tableau. An opposition was filed to the homologation 
thereof, and from the judgment on the opposition this appeal has been 
taken. 

The case is now presented on a motion to dismiss the appeal because 
all the creditors in the tableau are not made parties thereto, the —e 
bond being in favor of only part of the creditors. 
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Succession of George Mc. ausland. 








The creditors in the tableau who make this motion are clearly inter- 
ested in maintaining the judgment appealed from, and the bond is 
defective in not being in their favor also. 

The motion to dismiss is well taken. (See the case of the succession 
of Jacob Weigel, lately decided, and the authorities there cited.) 

-It is therefore ordered that the judgment rendered by this court on 
fourth February, 1367, dismissing this appeal, remain undisturbed. 








No. 1462.—Snecession of II. E. A. Dottionne, opposition of Lovrstawa 
Murua LIysurance Company to the Account of Natural Tutrix. 


Ono partner cannct suc the other fora specific sum until the affairs of the partnership hove 
been liquid.ied. The liquidating partner of a commercial firm caunvt be called in war- 
ranty by the administrator on a demand again t the estate of a deceased partner, 

The holder of a promissory note, dep sited before matu:ity, to secure the payment of a pro 
existing debt, has a right to sue fo: and recover the whole ainount. : 

A, a member of the commercial firm of A & B, executed his two promissory notes, payable to 
his own ord. r and by him indorsed in blank, secured by mortgage on his individual prop- 
erty. A placed the notes in the hands of the commercial firm of A & B, who deposited 
them in pledge with C, to secure the payment of a note of the firm. The note ot the firm 
was taken up by them together with the mortgage notes held as collateral security; Held 

- by the Court —That the moitzgage given to secure the notes of A, was not extinguished by 
confusion, they not having been re:urned into his hands. That the fact that they were 
returned into the hands of the firm of which A was a member did not place them in his in- 
dividual hands, and the mortgage still exists. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
P. Chas. Cuvellier for Tutrix, Appellee. Clarke & Bayne, for 
Louisiana Mutual Insurance Company, Appellant. 

Lupe.ine, C. J. H.E. A. Dolhonde was a member of the commercial 
firm of John 8. Wallis & Co. 

On the seventeenth day of July, 1865, he executed an authentic act, 
in which he acknowledged that he was justly and truly indebted to J: 
M. Crawford in the sum of twelve thousand dollars; that for the reim- 
bursement thereof he had made and signed two promissory notes, dated 
same day, to the order of and endorsed by himself, each for six 
thousand doMars, payable two years after date, at the Canal- Bank. in 
this city, and bearing seven per cent. per annum interest from maturity’ 
and that to secure the payment of the notes he mortgaged certain prop- 
erty in favor of J. M. Crawford,,etc. The notes were paraphed by the 

“notary. 

The evidence shows that J. M. Crawford had no interest whatever in 
the notes, that he signed the act of mortgage at the request of Mr.-Dol- - 
honde, and that he never had possession of the totes, 

On the twenty-fifth of July, 1865, the firm of John S. Wallis & ‘Co. 
obtained from Pike, Lapeyre & Brother, a loan of ten thousand’ dollars 
for thirty days; on the pledge of an envelope containing some un< 
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Succession of Dolhonde, opposition of Louisiana Mutual Insurance Company. 








current bank bills and the mortgage notes, and in due time Wallis & 
Co. redeemed their pledge. On the tenth of October, 1865, the firm of 
Wallis & Co. obtained from the Louisiana Mutual Insurance Company 
a loan of $8,000, for which amount the firm executed a note payable on 
demand. 

About the middle of December, 1865, the Louisiana Mutual Insurance 
Company demanded payment of the note, or security; and Dolhonde 
said “‘the firm would secure the note by a pledge of mortgage paper, as 
collateral security.” 

Sometime in the year 1866, Dolhonde died. His widow was con- 
firmed as natural tutrix of his minor children. She caused the prop- 
erty of the succession to be sold, and filed an account and tableau of 
distribution which was opposed by the Louisiana Mutual Insurance 
Company on the ground that they are the legal owners and holders of 
the two mortgage notes, already described, and that as such they are 
entitled to be paid by preferesce out of the proceeds of the sale of the 
mortgaged property, and that the tutrix has failed to place them upon 
the tableau. 

To this opposition the tutrix filed an answer, in which she denies the 
allegations made in the opposition, and she avers the ownership of the 
notes to be in the deceased, and consequently the nullity and extin- 
guishment of the notes and the mortgage. She calls John 8S. Wallis, 
surviving partner and liquidator of the firm, in warranty. 

John 8. Wallis excepted to the call in warranty, for the following, 

among other reasons given, to wit: ‘‘there has been no final liquidation 
of the partnership affairs.” 

By agreement the exception was referred to the merits. 

The exception ought to have been sustained. 10 Mart. 433. 8N.S. 
281 11 An. 509. , 

It appears that the Louisiana Mutual Insurance Company received 
these notes before maturity, and in due course of their business, as a 
pledge to secure the payment of a subsisting debt. The secretary of 
the Insurance Company, in giving his testimony, says, “‘ When I insisted 
on the security, the pledge was given”—‘When I applied for the 
amount of the note, Mr. Dolhonde told me the firm would«give some 
mortgage notes as collateral security.” The president of the company 
says, “six per cent. is a fair rate of interest on call loan notes. It is ims 
portant for offices like ours to have money lent on short time, so that it 
might be called in promptly.” : 

The counsel for the tutrix and appellee admits that the commereial 
law protects the bona fide holder of negotiable paper, received before 
maturity, against equities existing between the maker and the payee; 
but he insists that there are exceptions to this rule, and he claims that 
the case at bar constitutes one of the exceptions, because the notes sued 

" on were given as collateral security for the payment of a pre-existing debt. 
Jn Swift ve. Tyson, 16 Peters, p. 20, Judge Story as the organ of the 
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Succession of Dolhonde, opposition of Louisiana Mutual Insurance Company. 
court said, “We have no hesitation in saying, that a pre-existing debt 
does constitute a valuable consideration, in the sense of the general rule 
already stated, as applicable to negotiable instruments. * * * 

“The question has been several times before this. court, and it has 
been uniformly held that it makes no difference whatsoever, as to 
the rights of the holder, whether the debt for which the negotiable in-| 
strument is transferred to him, is a pre-existing debt, or is contracted 
at the time of the transfer. In each case he equally gives credit to 
the instrument. 

“Every person is, in ‘the sense of the rule, treated as a bona fide 
holder for value, not only when he has already advanced money, or 
other value for it; but when he has received it in payment of a pre- 
cedent debt, or when he has a lien on it, or has taken it as a collateral 
security for a precedent debt, or for future, as well as for past ad- 
vances.” Story on Promissory Notes, § 195. 

By the Civil Code, Art. 1887 the obligations which can have no effect 
are those which are without a cause, or which have a false or unlawful 
cause. 

By the cause of the contract is meant the consideration or motive for 
making it. What then was the cause, consideration or motive for making 
the pledge? Evidently an extension of the credit or forbearance to sue. 
There was a cause, therefore, which was neither false nor unlawful. 
The cause was sufficient. 5 N.S. 562. 12 R. 378. 8 An. 97. 

The notes were pledged in conformity to law, and the pledgee had a 
right to sue for the recovery of the amount thereof. Acts of 1866, p. 
266. King v. Gayoso, 8 N. 8. 370. 

It was held in Matthews v. Rutherford, that in the commercial law 
the only difference between the absolute holder for value, and the party 
who takes the note as collateral security, so far as the right of recourse 
against the maker is concerned, was that the former may recover in 
full, whilst the latter, if there be equities, is restricted to the extent of 
his debt. He is considered a purchaser in good faith pro tanto. 
7 An. 225, 

It is urged that the notes were returned to the maker after they had 
been pledged to Pike, Lapeyre & Brother, and that, at least, the mort- 
page had been extinguished by confusion. The proof, on the contrary, 
is that Jolim,S. Wallis & Co. pledged the notes to Pike, Lapeyre & 
Brother, and that the firm of John S. Wallis & Ce. redeemed. the 
pledge; and the notes and other property pledged were returned to 
them through John §S. Wallis. The secretary of ‘the Louisiana Mutual 
Insurance Company says, “I asked security of Mr. Dolhonde, and they 
Were hariiled to me by Mr. J. 8S. Wallis—all I know is that these notes 
tame from Mr. J: S: Wallis. 1 understood Mr. Dolhonde, when lie said 
he would give me mortgage paper, that it Was papet over which he had 
- Control as a member of the firm of John 8. Wallis and Company. Wheu: 
treating with Dolhionde I was treating with John 8. Wallis & Co,” 
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But we are not prepared to admit that the mortgage would have 
been extinguished, as between Dolhonde and the Louisiana Mutual In- 
surance Company, even if it had been proved that the. notes had been 
returned to the possession of Dolhonde individually. The Louisiana 
Mutual Insurance Company was ignorant of the fact, and Dolhonde 
himself represented that the notes were secured by a mortgage. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided and reversed, and that the opposition « 
the Louisiana Mutual Insurance Company to the account and ts bieut 
distribution filed by Marie Fourcade, widow of H. FE. A. Do liomie, a 
ceased, and natural tutrix of her minor children, be sust qd 
extent of eight thousaid dollars, with six per cent. per aunt ai 
thereon from the tenth of October 1365, with privilege upon the > >- 
ceeds of the sale of the property mortgaged to secure the notes en 
And it is further ordered that the tableau be amended, and that ‘the 
Louisiana Mutual Insurance Company be placed upon said tablean as 
mortgage creditors, to be paid by preference over ail other mortgage 
creditors except Lalitte, Duiilho & Co., and the New Orieans Mutual 
Insurznce Company. 

It is further ordered that the succession pay the costs of both court. 


No. 1413.—H. & M. Marx 0. L. Boom. 


An action Will not lie to recover an account for goods sold where it is shown that 4 fattnership 
exists between the parties. In such 4 case the suit will be dismissed wita the rights of the 
party resecved to sue for a settlement of the partuership accounts, 


PPEAL from the Third District Court of New Orleans, Fellowes, J: 
J. B. Cotton, for appellees, Breaux & Fenner for appellant. 

Howe, J. This action is brought upon an open account for bill of 
goods sold and delivered to defendant, November 2, 1862. 

The defendant excepted, and answered that there existed a partner- 
ship between the plaintiff and himself in reference to the goods whose 
price is sued for, and also-in reference to certain liquors 

The judge before whom the case was tried arrived at the conclusion 
that the partnership existed; that the goods were shipped to the de- 
fendant for sale, the profits to be divided between plaintiff and defend- 
ant; and an examination of the testimony leads us to the same con- 
clusion. 1 

But we think the court erred in holding that undef these circum- 
stances the plaintiffs were not bound to resort to an action of account- 
dng and settlement. It is true there was but one shipment, but that 
fact is not decisive of the question, for there may be many items of ac- 
counting hecessary to fix the rights or liabilities of partners in. the 
profits or losses of a single consignment. 13 A. 576. 
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The view we have taken of the case renders 1t unnecessary to con- 
sider the plea of prescription of three years. 

For the reasons given it is ordered and adjudged that the judgment 
appealed from be reversed, and that theré be judgment dismissing the 
claim of plaintiffs, with costs in both courts, reserving, however, their 
rights to sue for a settlement of these transactions, considered as those 
of a partnership. 








No. 1451. —Concame & Leake v. J. O. Frienp, RopeRTson YEATMAN,: 
Garnishee, 


Inan attachment suit, no judgment can be rendered against the garnishee before judgment is 
obtained against the debtor. 


PPEAL from the Fourth District Court of New Orleans, Fellowes, J. 
Cooley & Phillips, for plaintiffs and appellees. M. 0. Dunn, for 
garnishee and appellant. , 

Howe tt, J. Plaintiffs brought suit by ttockiniat against the 
defendant, a non-resident, and propounded interrogatories to R. Yeat- 
man as garnishee, who answered, in substance, that he neither held any 
property belonging, nor was indebted to the defendant, but that, as 
agent of Mrs. Acklin, in January 1867, he entered into a cuntract of 
compromise with the defendant (Friend), Gomkel and Lanier, for . 
annulling a lease of certain plantations in West Feliciana, and pur- 
chasing certain movable property thereon from two of said lessees, 
Gomkel and Lanier, upon its value being ascertained by referees to be 
chosen by the contracting parties; that_no settlement has been made 
under said contract, on account of an attachment suit of Hunt and Ma- 
caulay against said Gomkel and Lanier, and the interventions therein, 
in which defendant was made garnishee before cited in this suit; that 
he had knowledge of a written transfer by Lanier, one of said parties, 
to J. O. Friend, the defendant, of one-half of h‘s interest in said act of 
compromise, estimated at $3000, to be paid by the garnishee to said 
Friend, after paying costs and attorney’s fees in the suit of Lanier o, 
Gomkel; but that individually he is in no way liable to Friend. 
Plaintiffs then, without any further proceedings against defendant, took 
a rule to set aside said answers, take the interrogatories for confessed, 
and obtain judgment against the garnishee for the amount of their 
claim, to’be paid into the hands of the sheriff, on the grounds that the 
answers are untrue, and that they show he has funds belonging to 
defendant. On the trial the only testimony was that of the garnishee, 
who testified that he acted only as the agent of Mrs. Acklin, whose 
funds he held, which he was prepared, when legally authorized, to pay 
to any one decreed entitled thereto under the act of compromise and 
the private transfer; that after paying the claims having preference 
over Lanier’s claim, there was coming to Lanier $1200 or $1300 and 
that he felt himself bound to pay any balance there may be to Lanier 
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Collins & Leake v. Friend—Yeatman, garnishee. 








and not to Friend. The Judge a quo gave judgment ordering the gar- 
nishee “to proceed within the shortest delay possible to settle his account 
as agent of Mrs. Acklin, and pay over to the sheriff one-half of the 
amount found to be due to Lanier, to be held subject to the claim of 
plaintiffs.” From which the garnishee appealed. 

The judgment is erroneous in ordering the garnishee to make a settle- 
ment with third parties and pay any sum into the hands of the sheriff 
before judgment is rendered against the defendant. 

The only questions between the plaintiffs and garnishee are, is the 
latter indebted to the defendant, and can he safely pay the plaintiffs ? 
To ascertain this he may perhaps be required, in certain circumstances, 
to show the state of his accounts with the defendant, but not other 
parties, or to institute or prosecute legal proceedings against persons 
with whom the defendant may have contracted; and in no case can 
judgment be had against a garnishee before judgment is obtained against 
the debtor. 5 N. S. 307; 12 L. 16; 10 R. 138; 14 A. 374. This pro- 
ceeding is therefore prematurely acted on. 

It is therefore ordered that the judgment appealed from be reversed, 
and the cause remanded for further proceedings according to law. 








No. 1458.—Gerorce SIeGet v. Poitrie Drumm. 


The stipulation in the act of mortgage of five per cent. to cover attorney’s fees in case the holder 
is compelled to resort to legal proceedings to compel payment of the obligation is not: 
usurious. Damages will not be allowed for frivolous appeal unless prayed for in the answer. 
to the appeal. 


PPEAL from the Sixth District Court of New Orleans, Leamount, J. 
Fifth District Court, presiding. Walter H. Rogers and G. H.. 
Braughn for appellee, Cotton & Levy for appellant. 

TALIAFERRO, J. The defendant appeals from an erder of seizure and 
sale rendered against him by the Judge a quo upon a promissory note 
for the sum of $3600 secured by mortgage. The defense set up in this 
court is that the contract is usurious, inasmuch as there is a stipulation 
of eight per cent. interest and five per cent. to cover attorney’s fees in 
case the plaintiff should be compelled to resort to legal means to com- 
pel payment of the obligation. This court has frequently decided that 
such a stipulation as to attorney’s fees does not constitute usury. 11 An. 
217, 12 An. 407. 

It woukd seem that the course pursued by the defendant has been 
merely for procrastination, and that his appeal may properly be classed 
with those which receive no countenance from this eourt. 

The plaintiffs counsel asks in his brief that this court award dam- 
ages for a frivolous appeal. This we are precluded from doing, as he 
has filed no answer to the appeal. See Code of Practice, Article 907,, 
8 An, 73, 
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It is ordered, adjudged and decreed that the judgment of the lower 
court be affirmed, and that the sheriff proceed according to law jw the 
execution of the writ issued in the case, 








No. 1865.—D. E. MANDELL v. MAyor AND City oF New ORLEANs. 


Officers of the city of New Orleans who received their appointment from the military authority 
during the time the city was under military control, have no claim against the city for salary 
for the term fixed by law for such office, where itis shown that they have beon dismissed 
by the military before the term of the office expired by law. 

Where the salary of an officer is fixed by law for all services rendered in his official capacity, no 
action will lie for the recovery of additional compensation for alleged extra scrvices, 


PPEAL from the Sixth District Court of the Parish of Orleans, 
Cooley, J. LB. Filleul, for appellee, B. R. Forman, for appellant: 

LupELinG, C.J. The evidence shows that the plaintiff was appointed 
a member of the Board of Assessors of the city of New Orleans by thio 
military commandant of the city of New Orleans, on the ninetéenth day 
of September, 1862, and that he continued to discharge the duties of 
said office until the seventh November 1865, when he was removed by 
Acting Mayor Kennedy. 

It is in proof that the compensation to be allowed to the assessors for 
all services performed by them was fixed at one hundred and seventy- 
five dollars per month, on the first December 1862. That this salary was 
payable monthity, that it was punctually paid. One of plaintiff's wit- 
nesses says: “The assessors have always been paid as the pay rolls fall 
due, as long as they retained their position. I don’t remember that the 
assessors were ever paid the balance of the year, after seventh Novem- 
ber, when their work was complete.” 

There is-no evidence to show that the salary above fixed was changed 
until June 28, 1866, long after the plaintiff had ceased to perform the 
duties of the office. It is fair to presume. that the salary at which he 
was engaged as a member of the Board of Assessors was one hundred 
and seventy-five dollars per month. He was entitled to be paid for the 
time he served as a member of the Board of Assessors, to wit: from 
the nineteenth of September, 1862, to the seventh of November, 1865, 

at the rateof $175 per month. 
7 "The ‘Plaintiff claims that he had a right to the office for the term of 
tio years, y dating from. the first Monday in January, 1865, and ending 
of the fitst. Me in January, 1867; that notwithstanding his removal 
_on seventh November, 1865, he is entitled to be paid for the unexpired 
term of two years. He further claims additional compensation for 
assessing the eighth district in 1865. 

The evidence in the record proves that the city of New Orleans had 

been divided into twelve assessment districts, and that these districts 
2 
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were reduced to six, in the early part of 1865, and that to the plaintiff 
was assigned the duty of assessing the fourth and the eighth districts. 

It is true there is some testimony to show that when the plaintiff was 
informed of this change he complained, and at first made objection to 
this increased labor, without additional compensation, and that he con- 
sented to do the additional work when Watkins (his witness) told him 
that Mayor Hoyt said “it should be all right, that plaintiff should be 
paid, though no compensation was specified.” But we cannot admit 
that the declarations of Mayor Hoyt made in conversation with third 
parties can bind the city, or change the compensation of officers, which 
had been fixed by the bureau of finance. Even if we admit that the 
city could be bound in that manner, the evidence only shows that the 
Mayor said the plaintiff should be paid for the additional work. No 
amount was specified. The plaintiff, who was a witness in his own 
behalf, swears he “did not agree to do the work for nothing.” He says 
Mr. Watkins said to him “‘that he should be paid for it.” And upon 
this, he claims the salary of two offices! The evidence does not show 
that any of the other assessors was paid two salaries. But it does show 
that some of them, who assessed two districts, were allowed small 
additional compensations ; and from the testimony of Watkins we infer 
that something of the kind was expected, ex gratia of the Mayor or 
Bureau. And the admission of the plaintiff proves that he received 
Jifty dollars on account of extra work, 

The contest about pay for additional labor will seem strange when 
we remember that the assessors were paid for their services for what 
they did, per month, and that when their work was done, their engage- 
ment ended, and consequently their pay. 

The plaintiff has been paid all that was due him, and the evidence, 
in this case satisfies us that his claims are without any foundation in 
law or in equity. He was appointed to perform the duties of assessor 
by the military authorities in New Orleans, without any fixed term. 
He held that position at their pleasure, and he had no right to the salary 
of the office, beyond the time he actually served. 

He did not hold the office under the provisions of the city charter, 
and it is unnecessary to inquire into the question whether acting Mayor 
Kennedy had the legal right to remove him or not. The government 
of the city was under the control of the military authorities, and they 
permitted the removal of the plaintiff or it could not have been done. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be avoided and reversed, and that there be judgment 
in favor of the defendants, and that plaintiff and appellant pay the 
costs in both courts. 

Rehearing refused, 
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No. 1446.—MARQUISE DE LA VILLA Parma v. ABAT & GENERES, et al. 


The insertion in the Act of Mortgage of the pact de non alienando does not invest the mortgage 
creditor with the right to disregard the forms of law in making a forced alienation of the 
mortgage debtor’s property. The non-alienation clause springs from the agreement of the 
parties and dispenses the mortgage creditor from the necessity of resorting to the hypoth- 
ecary action. 

The transferee of mortgaged property with the pact de non alienando contained therein, may sue 
to annul a forced sale of the property by the mortgaged creditor on the ground that the 
formalities of law have not been observed in making the sale. 

The objection that the mortgagee or his transferee has the right to require that the property 
mcrtgaged shall be sold in separate parcels, comes too late if not made before the sale, 
This fact in itself furnishes no ground to annul the sale. 


i. from Third District Court of New Orieans, Fellowes, J. A. 

& M. Voorhies, for appellant, C. Dufour, for Abat & Generes, 
appellees. 

Wrty, J. Plaintiff, the purchaser of three lots subject to a special 
mortgage with pact de non alienando, sues to annul a subsequent sale 
under the foreclosure of said mortgage. The sale was made under 
executory process, and the three lots and improvements were sold in 
block, although appraised separately, and although described in the act 
of mortgage as separate lots. 

Plaintiff's vendor, A. Costa, had mortgaged these lots niles to selling 
them to her, aud defendants had been the owners and holders of the 
mortgage note under which the sale was made contradictorily with a 
curator ad hoc, representing the mortgage debtor, A. Costa, who was 
an absentee. The appraisers were duly appointed by this curator ad 
hoc and the mortgage creditors on the day of sale. 

They appraised two of the lots together at $1800, and the third Tot 
by itself at $1000, making total amount of appraisement $2800. 

The curator ad hoc gave the sheriff no instructions whether to sell the 
property in block or separately; and the same was sold by the sheriff 
in block under instructions of the seizing creditor’s counsel, for the 
price and sum of $3675 cash. 

On the trial in the lower court there was judgment in favor of 
defendant, and against plaintiff. Plaintiff has appealed. 

The various grounds of nullity set out in the petition, are all aban- 
doned by plaintiff's counsel in the argument before this court, except 
the position that the sale is null because the lots were sold in block by 
the sheriff and not separately. 

We concur with plaintiff that the insertion in the act of mortgage of 
the pact de non alienando, does not invest the mortgage creditor with 
the right to disregard the forms of law in making the forced alienation 
of his mortgage debtor’s property. ; 

We think the non-alienation clatse springs from the agreement of 
the parties and not froni a prohibitory law, based upon motives of public 
policy forbidding the transfer of property so mortgaged. The advan- 
tage of this clause is to save the mortgage creditor the necessity of 
resorting to the delays of the hypothecary action, He can proceed td 
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enforce his mortgage directly against his mortgage debtor without 
reference to the transferee of that debtor. But still the transferee is 
subrogated to his vendor’s rights by virtue of the purchase, and has 
sufficient interest in the object of the contract of mortgage to sué to 
annul the sale if the forms of law have not been complied with by the 
mortgage creditor of his vendor in making the forced sale. 

But from a careful examination of the law and the evidence in this 
case, we cannot concur with plaintiff that the sale is null because the 
lots and improvements were sold in block and not separately. The 
property sold in block for a much larger price than its appraisement, 
which was made separately. There is no evidence that the bystanders 
would have bid a greater price if the offering had been made separately. 

But what right has this plaintiff to complain of the sale of property 
which she only held subject to the rights of her vendor’s ‘mortgage 
creditor? With the non-alienation clause she could not expéct to be 
made a party to the sale. She occupied no better position than her 
vendor, and the sale was made contradictorily with him, through the 
curator ad hoc appointed by the court; and we regard the sale as valid, 
Even if the defendant in execution had the right to require the property 
to be sold separately, which we do not admit, still the objection now 
comes too late after the sale has been made contradictorily with the 
curator ad hoc. We cannot now permit that objection to be set up to 
the title acquired by the purchaser. (10 A. 725, 726). 

The officer who made the sale in this case testifies that the curator 
was present and appointed an appraiser, but did not require him to.sell 
the property separately ; and this is corroborated by the evidence of 
the curator ad hoc himself. ' - 

The objection that the property was sold. by the sheriff in block now 
comes too late. (See the case of Taylor v. Graham, 18 A. 656.) 

For the reasons assigned we are of opinion that the plaintiff has failed 
to make out her case, and her action of nullity must be dismissed. It 
is therefore ordered that the judgment of the District Court be affirmed 
with costs. 


— 


ApPLicATION For REH#ARING, BY A. & M. Vodiutes. 


The plaintiff respectfully prays for a rehearing, assigning as grounds: 

I.~That the fact upon which this honorable court bases its opinion 
to conclude and estop plaintiff, so far from being borne out by the record, 
does not exist, AND IS NOT AVERRED BY THE DEFENDANTS THEMSELVES. 

The court says that the curator was present at the sale and appointed 
an appraiser, but did not require the officer to make the sale separately ; 
and that this is shown by the testimony of the officer and of the curator. 
If the curator had been present at the sale and had remained silent 
then, clearly under the decision in 10 An. p. 725, the purchaser would 
be entitled to- protection; for that would be a clear case of estoppel. 
The presence and silence of the party at the fale, protects third persons 
purchasing against all informalities and il egalities. But the curator 
was not present at the sale; and we say emphatically that he does not 80 
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state in his testimony, nor does the officer make such a statement. The 
whole testimony of the curator is at page 56, Rec., and aL he says is, 
“he gave no instructions at all to the sheriff in regard to the properties 
seized and sold in that case.” Not a word more! 

Mr. de Armas, the officer, (Rec. pages 56-57) does not as much as 
allude to the curator ad hoc, nor to his presence at the sale, nor even to 
his appointing an appraiser ! 

The only part of the record that mentions the appointment of an 
appraiser by the curator, is the very report of the appraisers, marked ' 
X, Rec. p. 39. This appointment was made on the seventeenth March, 
1866, two days before the sale! (Rec. pp. 39, 48). 

I1.—The case of Taylor v. Graham, 18 An. 656, does not present a 
case where the property was appraised separately and sold in block, not- 
withstanding the fact that the party had appointed an appraiser who actu- 
ally had appraised the properties separately. Judge Llsley says the ob- 
jection simply was, ‘‘that the sheriff sold in block two distinct and 
separate pieces of property which should have been sold Pe ai 
This objection is disposed of at page 658, the court merely o ing: 
“we cannot perceive any irregularity or illegality in the appraisement of 
the property sold ; and this ground must be disregarded.’ 

The court decided that there was no irregularity in the appraisement, 
but nothing more. 

IiI.—The court says: ‘‘ The property sold in block for a much larger 
price than its appraisement, which was made separately.” Hrgo, no 
injury was done. 

The injury, on the contrary, is proven, not merely by the 
fact that bidders were deterred from buying; but, conclusively, by 
proof unmistakable as to the value of the property. The testimony of 
Bonnecaze, who was agent of plaintiff to rent said property, shows 
what the value was by the rent it yielded. (See Rec. p. 26.) If, even 
in war times, it rented for $408 a year, when, as is well known, rents 
here were merely nominal, your Honors must conclude that the property 
sold for one half its real value. If the sheriff obtained a higaes 
than the appraisement, that only proves how loosely and defectively 
the appraisement was made, a circumstance not unusual in proceedings 
by curator ad hoc. But if the sale in block is irregular and informal, it 
is null without reference to the fact of injury; and. the only object. of 
proving injury in this case is to make it not only a legal but an equitable 
one. 

secre pans: is pit _— it. conceived on plaintiff ber 
merely a p r of property, subject to a. speci mortgage, We 
clause de non. alienando. The plaintift was the owner previously, but her 
title was not recorded when the mortgage was executed. The mort- 

r,as her agent, made the purchase in his own individual name. (See 
title deeds, Rec. p. 34.) Her agent, subsequently (in fraud of her rights) 
executed the mortgage in the erance of his own individual affairs. 
Of coursé the defendants, as third possessors, are protected by the non- 
registry ; -but is it not carrying the doctrine too far to assimilate her 
strictly to the condition of a mere subsequent third possessor? . Tf, in 
the meantime, instead of taking a deed of sale from her agent, she had 
sued in revendication and obtained judgment, the mortgage, unques- 
tionably, would still have remained. But, then, could she have been 
treated by the mort, e as a mere third possessor ? 

Be that as it may, plaintiff stands at least in the shoes of the mortgagor 
and if he could argue the nullity of the sale, she certainly can also. 
That is all she attempts to do here. And the question is: can he defeat 
her rights by not joining her in the action of nullity? If this question 
is solved affirmatively, then she is at the mercy of her agent, who first 
violated his trust by taking title in his own name and then mortgaging 
the property for his own benefit. 

Rehearing refused, 
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No. 1448.—Davip N. Barrow v. W1LLIAM S. PIKE. 


Contracts growing out of the use of Confederate Treasury Notes as a medium of exchange 
cannot be judicially enforced. 19 An. 269, 288, 359, Constitution of 1868, Art. 127. 


PPEAL from the Fourth District Court of New Orleans, Theard, J. 
Pitot and Bright, for plaintiff and appellant, Morgan & New, 
for defendant and appellee. 

Howe, J. The plaintiff sues to recover the sum of $19,752 91, with 
interest from September 14, 1863, upon the ground that he was a partner 
with the defendant and others in certain purchases and sales of sugar 
from September 29, 1862 to September 14, 1863; that a large profit was 
made and declared upon the books of the firm; that the share of the 
plaintiff being the sum mentioned above, was credited to the defendant 
for plaintiff, and that the defendant withdrew from the firm these funds 
of plaintiff and has since retained them. 

A mass of testimony appears in the record, and numerous questions 
have been raised by counsel, but the view which we have taken of the 
case makes it necessary to consider but a single point. 

It clearly appears that the whole transaction was conducted in what 
were called ‘“‘Confederate Notes.” The sugar was purchased with these 
notes, it was sold for them, and it even appears from the testimony of 
‘Crutcher, one of the parties to the alleged partnership, that the amount 
thus realized in Confederate notes was, at the time of the trial of this 
case, still in possession of-Crutcher & Co., by whom the sales were 
made. 

Even if we admit, therefore, the truth of the allegations of the 
plaintiff as to the partnership and the profits, we caunot lend our aid 
to settle disputes in regard to such transactions, and to divide their 
apparent gains. 17 A. 261,19 A. 161, 164, 257, 269, 288, 359. 

We think this question not only firmly settled in our jurisprudence, 
but rightly settled. But if there were doubt as to the correctness of 
this series of decisions, we think this court cannot now enforce the 
matters of contract disclosed in this case. By article 127 of our present 
Constitution, all agreements, the consideration of which was Confed- 
erate money, notes or bonds, are declared to be null and void; and it 
is decided that they shall not be enforced by the courts of this State. 
' We think the case at bar is within this prohibition, for the business of 
the alleged partnership was to acquire and divide Confederate notes, 
and the foundation of the action is the averment that the defendant has 
received, and retains, the share of profits accruing to plaintiff. 

The judgment of the court a qua was in favor of defendant. 

It is ordered and adjudged that the same be affirmed, with costs in 
both courts. 

Rehearing refused. 
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No. 1228.—Succession of Wm. SAMUELS, on opposition of G. HEATION, 
Under Tutor, to account of Natural Tutrix. 


The tutrix, under an order of the court, filed a final account of her tutorship, which the under. 
tutor opposed, The district judge dismissed the account and ordered the tutrix to file 
another within fifteen days. Held that—the account first filed should have been amended and 
corrected and homologated as thus amended. The under-tutor is not responsible for the 
expenses of litigations with a tutrix in behalf of minors unless he act in bad faith. 19 An. 
153. 


PPEAL from the Second District Court of New Orleans, Thomas, J., 
A Buchanan @& Gilmore, for appellant. Breaux & Fenner, for 
appellee. | 


Reporter. This case was decided in May, 1868, by the Supreme 
Court organized under the constitution of 1864. A rehearing was 
granted, and the case was transferred to the present court. re- 
examination the decree was changed so as to relieve the under-tutor 
from the payment of costs. 


LaBAUVE, J. William Samuels died on the third of September, 1860, 
leaving a surviving widow in community and four minor children, issue 
of that marriage. On the —— day of August, 1865, the widow entered 
into a second marriage, and was continued in the tutorship of her 
children. 

On the first of September, 1865, George Heation, under-tutor, ob- 
tained a rule upon the said tutrix and her second husband, James §. 
Marsden, to show cause on the fifteenth of September, 1865, why they 
should not render an account of tutorship. This rule was made abso- 
lute, and the tutrix and co-tutor were ordered to render an account of 
tutorship on the first of October, 1865. 


A final account was rendered according to an interlocutory order of 
the court, on the tenth of January, 1866, as follows: 


September, 1861—Property of Succession as per former Account. 


Lots in Greenwood Cemetery 

One double-barreled shot gun 

Lots of ground in Kennerville 

House and lot on Benton street 

Fifty shares Union Bank stock 
Twenty-two shares Bank of New Orleans 
Three notes of George Heation 


Total value of succession 


July 15, 1863—Amount of interest from George 
Heation on account of his three netes 
One-half of which belongs to the minors 
Deduct amount of debit of the minors 
Amount of minors’ estate in property and cash as 
BE UO iincaccvedescdbinsscncesescesses $13,316 96 














16 SUPREME COURT OF LOUISIANA, 


‘Succession of Wm. Samuels, on opposition 8 S. Heation, Under Tutor, to account of Natural 
' x. 








On the sixteenth of January, 1866, the under-tutor opposed this ac- 
count : 

“‘Notary’s fees $25, for holding a family meeting, and $200, fees paid 
Buchanan & Gilmore charged entirely to the minors, when it should be 
one-half; and the following amounts received by the tutrix not ac- 
counted for: 

“Rent from Benton street house from first of February, 1861, to 
thirtieth of September, 1862, $1,200; dividends on twenty-two shares of 
stock, Bank of New Orleans, $176; dividends on stock, Union Bank, 
$400 ; rents of house on Benton street from thirtieth of September, 1862, 
to April or May, 1865. 

‘The house on Rampart street and that on Erato street have been 
rented since their purchase, and no account is given of the revenues 
thereof. 

‘The lots in Kennerville have been rented or might have been 
rented.” 

The opposition concludes by praying that this amount be rejected, and 
that the tutrix and co-tutor be ordered to file a new account according ~ 
to law, and to give security for their faithful administration. 

The judge gave along decision, and concluded by decreeing that this 
account be rejected, and that the tutrix and co-tutor be ordered to ren- 
der a full and detailed account of tutorship within fifteen days. 

The accountants and defendants took this appeal. 

We are of opinion that our learned brother below erred in rejecting 
‘the account in toto. This account should have been amended, as the 
tutrix improperly charges herself with $2,822 40 interest on money due 
by Heation, and accrued during her widowhood, and also as she credits 
herself wrongfully against the minors with their board and tuition 
during the same time. The widow was usufructuary of the shares of 
her children in the community up to her second marriage. Acts of 
1844, p. 99, section 2. Therefore these interests were her property. 
The charge of $3,600, made against the minors for their board and 
tuition, when they had no revenue and pending the usufruct, is im- 
proper in this, that there were no means to. pay such expenses except 
from the capital, and the tutrix does not pretend or show that she was 
authorized to touch the capital of the minors. C. C. Art. 343. The 
other charges made against the minors must be rejected for the present, 
to wit: Notary’s fees for holding a family meeting, $25; Buchanan & 
Gilmore, $200; Clerk’s fees, $22 35. Nothing shows what they are for, 
and we see Similar charges made to the succession in a formér account. 

The opposition is untenable. All the house rent, dividers on bank 
stock, and lot rent accrued during the usufruct, belong he usufruc- 
tuary. Besides, the house on Rampart street, and that op/Erato street, 
which she purchased since the death of her first husban long to her 
and not to the succession, nor to the minors, notwitstdnding she may 
have paid with money derived from the succession. 

It is therefore ordered and decreed that the judgment appealed from 
be annulled and reversed; and proceeding to render such judgment as 
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the court below should have rendered. It is further ordered and de- 
creed that the oppositions be dismissed: That the interest of two thou- 
sand eight hundred and twenty-two dollars and forty cents received of 
Heation and charged to the tutrix, and the amount of three thousand 
eight hundred and forty-seven dollars and thirty-five cents charged to 
the minors for their board, tuition, etc., be rejected from said amount, 
reserving to the tutrix to show hereafter at proper time, the propriety 
of the notary’s fees, twenty-five dollars; Buchanan & Gilmore’s fees, 
two hundred dollars; and the clerk’s fees, twenty-two dollars and 
thirty-five cents; reserving to the parties their respective claims to 
revenues, interest of money and rents, and for support and tuition of 
the minors, accrued subsequently to the expiration of the usufruct. 
Ahd that the account thus corrected and amended, and showing an 
amount of thirty-one thousand five hundred and six dollars and twenty- 
one cents in value of property and money received, one half of which 
belongs to the minors, be homologated. 

It is further ordered and decreed that the plaintiff, George Heation, 
under tutor, pay the costs of the opposition below and those of appeal; 
and the defendants and appellants all the costs below, other than in 
the opposition. 





On REHEARING. 


HowEtt, J. A rehearing has been granted in this case to the under- 
tutor on that portion of the former decree of this court, which condemned 
him to pay costs of his opposition in the lower court and those of appeal. 

In the case of Lacey v. Lanaux, 19 A. 153, the principle was recog- 
nized that an under-tutor is not responsible for the expenses of litiga- 
tion with a tutrix in behalf of minors, unless he act in bad faith, but 
that the minors or their estate must bear such expenses. In this case 
no bad faith exists on the part of the under-tutor. On the contrary, the 
opposition made by him seems to have resulted somewhat to their ad- 
vantage. 

It is therefore ordered that so much of the decree rendered herein by 
this court, on the eighteenth of May, 1868, as condemns “George 
Heation, under-tutor, to pay the costs of the opposition below and 
those of appeal,” be set aside, and that said costs be paid by Mrs. M. 
A. Marsden and her husband, J. S. Marsden, in their capacity as tutrix 
and co-tutor of the minor heirs of Wm. Samuels, and that in other. re- 
spects said decree remain undisturbed. 


3 
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No. 1921.—State or Lovrstana, ex rel. Francis STERNBERG 4, 
CieopHas LAGARDE. 
To entitle a party to an appeal it must appear that the amount in controversy exceeds five hun- 
dred dollars, Constitution of 1868, art. 74. Meyers v. Mitchel, 20 An. 533. 
The right to an office cannot be inquired into under a proceeding by mandamus, Only the 


right to the possession of the books, papers, room, keys, etc., can be made the subject of 
inquiry under this writ. 4N. 8. 623, 12 An. 719, Acts of 1868, p. 71, 199 and 220. 


PPEAL from the parish of Lafourche, Train, J. Bush & Goode, for 
relator. ‘ 


LuDELING, C. J. The petitioner, alleging himself to be the de jure 
and de facto sheriff of the parish of Lafourche, applied to the judge of 
the Third Judicial District for a mandamus to compel his predecessor in 
office to deliver to him the “room, keys, papers, records, books, 
documents and other things appertaining to the office of sheriff.” 

A peremptory mandate was issued, ordering the party to do what was 
demanded of him. 

From this order the defendant has appealed. Even if the defendant 
‘had such an interest in the matter in contestation, to wit: the posses- 
sion of the “room, keys, papers,” etc., belonging to the office, as to 
authorize him to take an appeal from the order, it does not appear from 
the records that their value exceeds five hundred dollars. This court 
is without jurisdiction, ratione materia, Constitution of 1868, art. 74, 
Myers v. Mitchel, 20 An. 533. 

It is true, it is alleged, that “the office of sheriff’ is worth over five 
hundred dollars. But the “matter in dispute” is not “the office of 
sheriff,” but “‘the room, keys, papers,” etc., belonging thereto. The 
right to an office cannot be tested, undcr existing laws, on an applica- 
tion for a writ of mandamus. 4 N. 8. Lafitte v. Duncan, 623; 12 An, 
719; acts of 1868, pp. 220, 71 and 199. 

It is therefore ordered, adjudged and decreed that the appeal be dis- 
missed at the costs of the appellant. 








No. 1410.—Bank oF WEstT TENNESSEE ¥. C1TIZENs’ BANK OF LOUISIANA. 


Contracts or transactions, the basis of which was Confederate Treasury notes, cannot bo 
judicially enforced by the courts of this State, 19 An. 161, 164, 186, 196, 269, 288, 359, 432, 
464; constitution of 1868, art. 127. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
Hays, Adams & Moise, for appellees. A. Pitot, for appellant. 
Wrty, J. Plaintiff has instituted this action against the defendant 
to recover a large cash balance for deposits and collections by the de- 
fendant, the Citizens’ Bank of Louisiana, for and on account of plaintiff, 
the Bank of West Tennessee, during the year 1862. 
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Defendant sets up in answer that the transactions between the parties 
were in Confederate States Treasury notes, and that on the tenth of 
September, 1863, the amount claimed by plaintiff was paid over to the 
United States Quartermaster in obedience to general orders No. 202. 

On the trial in the District Court there was judgment in favor of 
plaintiff for $90,887 22 with eight per cent. interest thereon from tenth 
September, 1863, and costs. 

Defendant has appealed. 

In the investigation of this case the first important question pre- 
sented is: Was the transaction between the plaintiff and defendant 
based upon Confederate Treasury notes? 

Plaintiff has filed in this suit the account current of defendant, ex- 
tending from seventeenth of March, 1862, to eleventh of September, 
1863; plaintiff's witnesses state that this account current is correct, and 
that it was sent to plaintiff by the defendant under cover of a letter 
dated May 2, 1865, which is also filed. There are several enteries in 
this account of Confederate Treasury notes. We have observed a very 
large debit of $200,000 entered in that account on twenty-sixth May, 
1862. Plaintiff's action seems to be based upon that account to recover 
the balance due thereon. It is true that the record discloses no positive 
proof that defendant was instructed to collect the drafts in Confederate 
States Treasury notes, but a careful examination of the record satisfies 
usthat plaintiff knew that his transactions with defendant were on a basis 
of Confederate notes. This large entry of $200,000 in the account is 
explained by the correspondence of Mr. Rousseau, the cashier of the 
Citizens’ Bank, with Mr. May, the cashier of the Bank of West 
Tennessee. 

On twentieth of May, 1862, Mr. Rousseau wrote: “ As you have in our 
hands a large amount of currency deposits, without being able to bring 
it back, we think it more prudent on both sides, to send you by the 
bearer, L. E. Simonds, Esq., a large portion of said funds; the balance 
may be sent to you in the same manner if you desire it, on which please 
instruct us by return of Mr. 8.” 

On twenty-fourth of May, 1862, Mr. May, the cashier of Bank of 
West Tennessee, replied: “I have received your favor of twentieth, 
per Mr. L. E. Simonds, together with $200,000 treasury notes, placed to 
credit of your account. I have a good many checks out which may pass 
through the lines or may be held, should I not be able to take them up 
here. I have not charged you with any of my collections for some time; 
do not send me the balance; our paper past due you will hold, as I fear 
to take the risk of transmission.” 

By this correspondence, it appears that there could have been no mis- 
understanding between the parties as to what was meant by the ex- 
pression of “currency deposits,” because on twenty-fourth of May, 
1862, the plaintiff was in possession of the letter of defendant, stating 
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‘¢yvou have in our hands a large amount of currency deposits. We think 
it more prudent on both sides to send you, by Mr. Simonds, a large 
portion of said funds. Plaintiff received, without objection, from Mr. 
Simonds, the $200,000, Confederate States notes, knowing that they 
were a ‘a large portion of said funds.” What does the expression in 
plaintiff's letter, ‘do not send the balance,” mean? “TI have received 
your favor of twentieth per Mr. L. E. Simonds, together with $200,000, 
treasury notes;” “do not send the balance.” The balance evi- 
dently meant the amount of treasury notes remaining in the hands 
of defendant. 

Why did plaintiff wish to hold the balance? Because there were 
checks out drawn against this currency deposit which might pass through 
the lines. Plaintiff had frequently sent packages of Confederate States 
notes, as well as drafts for collection, to defendant. 

On the first of February Mr. May, the cashier of Bank of West Ten- 
nessee, wrote to Mr. Rousseau, cashier of the Citizens’ Bank: ‘Our 
president, T. O. Nelson, Esq., leaves fcr your city to-morrow, and will 
be there several days. By him I send a deposit of treasury notes, 
$100,000. Against these deposits plaintiff drew various drafts, payable 
in currency. 

When defendant became uneasy and desiring to relieve themselves 
from so much responsibility, they sent $200,000 in treasury notes to 
plaintiff and offered to send them the balance, but plaintiff instructed 
them to hold on to the balance to meet some checks that they haddrawn 
against these funds which might pass the lines. 

On the tenth of March, 1862, plaintiff sent to defendant for collection 
a check on the Union Bank for $58,416 19, payable in Confederate 
notes. 

It appears that all the deposits and collections were kept in the same 
account, and from the correspondence of plaintiff we infer that monthly 
accounts had been rendered by defendant tothem. When plaintiff sent 
the coupons of Confederate bonds to defendant for collection, he wrote 
“as this interest is payable in coin, you will so oblige me as to collect 
and send me the coin by express.” 

From a careful examination of the evidence, we are satisfied that the 
collections made by the defendant for the plaintiff were in Confederate 
notes, and that plaintiff was aware thereof, that this action is based 
upon transactions in Confederate Treasury notes. 

Under the constitution of 1868, the courts of this State cannot enter- 
tain ah action based upon transactions in Confederate Treasury notes. 

We think the evidence discloses that this case is founded upon deal- 
ings in an unlawful currency, and this court has often refused to lend 
its aid to transactions reprobated by law. 

It is therefore ordered, adjudged and decreed thatthe judgment of the 
court below be avoided and annulled; and it is now ordered that there 
be judgment in favor of defendant, dismissing this action at plaintiff's 
costs in both courts. 

Rehearing refused. 
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No. 1426.—A.Lrrep Penn, Appellee, v. Kearny, Briois & Co., Ap- 

pellants. 

Where a party has leased, for a given time, certain described premises, including several 
houses and lots of ground in the city of New Orleans, and a fire breaks out which destroys 
the buildings on a portion of the leased premises, the lessee has the option under art. 2667 
of the C. C., to demand a revocation of the entire lease or a diminution pro tanto of the 


rate. He cannot retain the portion of the leased property unaffected by the fire and have 
the lease revoked as to that which was destroyed. 


Where the evidence shows that a commercial firm have enjoyed the benefits of a lease that has 
been made to and in the name of one of the members of the firm, they will be held liable 
in solido for the rent of the property leased. 

Evidence to show that the firm name was marked on goods deposited in the warehouse is ad- 
missible in a suit by the lessor to recover the rent. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Wm. H. Hunt, for appellee. George L. Bright, for appellants. 

Howe, J. This suit is brought to recover $6,184 98 for rent of a 
warehouse and adjacent lots, let by plaintiff to Alfred Kearny, the ob- 
ligations of which hiring, it is alleged, were assumed by the defendants 
as a commercial firm. The rent is claimed from July 1, 1861, to Novem- 
ber 1, 1862. The defendants gave their notes, in their firm name, for 
a portion of the rent up to November 1, 1861, and four of these rent 
notes, amounting, with costs of protest, to $1,489 98, form part of the 
sum sued for. The balance, $4,700, is for rent from November 1, 1861, 
to November 1, 1862. 

The defendants, admitting the execution of the leases and rent notes 
sued on, acknowledged an indebtedness of $615 94 for rent to August 
24, 1861, and deposited that sum in court. They further averred “ that 
on the twenty-fourth of August, 1861, the buildings and improvements 
belonging to plaintiff, upon the property leased, were destroyed by fire, 
and the lease became canceled and annulled by the effect of law, and 
the revocation of said lease demanded by the lessor.” 

The case was tried before a jury, who rendered a verdict for the sum 
claimed, less the amount paid into court, and the sum of $700 as 
diminution of the rent; and from a judgment on this verdict, the de- 
fendants, after applying without success for a new trial, have appealed. 

It appears that on the ninth of July, 1858, plaintiff Jeased to Alfred 
Kearny two of the lots and the warehouse, for $150 per month, from 
November 1, 1858, to November 1, 1859; that on the fifteenth of Feb- 
ruary, 1859, he leased to the same a large lot lying next below the ware- 
house, and also another lot on Julia street, to first of November, 1859, 
at $130 per month; that on the twenty-fourth of February, 1859, the 
plaintiff and Mr. Kearny executed a written instrument, in which, after 
reciting the foregoing leases, they express themselves as follows: 

“Now, then, Alfred Penn and Alfred Kearny have this day entered 
into a contract of lease for the whole of the aforesaid property, 
measuring in the aggregate about two hundred and fifty-seven feet front 
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on Magazine street, and about eighty-nine feet fronting on Julia street, 
running back to the lots fronting on Magazine street, and forming a key 
to the same, viz: Alfred Penn releases to Alfred Kearny all of the said 
property for the term of three years from the first day of November 
next, 1859, to the first of November, 1862, the same being renewed with 
all the conditions and privileges recited in every particular in the two 
aforementioned leases, with the exception of the price, which is hereby 
consolidated, and agreed upon at the rate of forty-five hundred dollars 
per annum to commence from the first day of November next and pay- 
able monthly, say $375 per month, said lessee agreeing to grant his rent 
notes each year in advance for the same, say twelve notes of $375 
each.” 

In consideration of certain improvements made by plaintiff, the rent 
was further increased to $4,700 per annum. 

On the twenty-fourth of August, 1861, a fire occurred on the lot lying 
next below the warehouse, on Magazine street, and a shed, fifty-four 
feet long and forty-seven feet wide, in the rear corner of that lot was 
destroyed. The defendant, Kearny, ten days after, sent the following 
letter to plaintiff: 


“Mr, Alfred Penn: 
“ Dear Sir—A portion of the buildings upon the premises situated on 
Magazine and Julia streets, which I rented from you, having been 


destroyed by fire, I now notify you that I demand a revocation of the 
lease, and am no longer the lessee of the premises. The merchandise 
now on the premises will be removed therefrom as soon as possible, not, 
however, before paying the rent due, which we are ready to pay on de- 
mand. 

“ ALFRED KEARNY. 

“ New ORtEans, September 3, 1861.” 

The letter was sent at a time when plaintiff was absent from the city, 
and it appears that about November 7, 1861, he notified “defendant, 
Kearny, that he did not recognize the right of revocation, and offered to 
rebuild the shed. The shed was, in fact, rebuilt about February 25, 
1862; and it was for the seven months elapsing from the time of the 
fire to the time of the completion of the new shed that the jury allowed 
the diminution atgthe rate ot one hundred dollars per month—a sum ap- 
parently about equal to the proportion of rent for the whole lot on 
which the shed stood. 

The shed which was burned covered an area of abotit two thousand 
five hundred square feet; the lot on which it stood contained about 
twenty-one thousand square feet ; the whole property leased, including 
warehouse and adjoining lots, contained upward of fifty thousand square 
feet. The defendants continued to occupy the warehouse, the upper 
Magazine street lot, and the Julia street lots; at least there is neither al- 
legation nor evidence that they abandoned them. As for the lot on — 
which the burned shed had steod, the letter of Kearny of September 3, 
1861, shows that they were still in occupation ten days after the fire, 
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and, though mention is made of an intention to remove, there is no satis- 
factory evidence to show that they ever did really remove, and the bur- 
den of proof was certainly on them. There is evidence furnished by 
plaintiff, to show that they occupied the lot on which the shed was 
burned until some time after the shed was rebuilt. 

But even if we admit the positions of defendants that the agreement 
of February 24, 1858, was the only contract in force at the time of the 
fire; that the destruction of the shed gave to defendants, under article 
2667, C. C., the option to cancel the lease or to demand a diminution of 
rent, and that the defendants did remove from that portion of the 
premises on which the fire occurred, it is still difficult to perceive how 
the claim of cancellation of the whole lease and discharge from the ob- 
ligations to pay any rent after the fire, can be allowed. If the defend- 
ants had surrendered to plaintiff the whole premises, our conclusions 
might have been different, though even in such case it must be remem- 
bered that our Jaws do not favor the abrogation of leases where the 
lessor is not in fault. 6 A, 279; 12 A. 823; 17 A. 322. But when we 
find them remaining in possession of the principal portion of the object 
of lease, we must conclude that the diminution of rent allowed by the 
jury was an ample satisfaction of any right the defendants had under 
the circumstances. 

In this connection we have been referred by defendants to a passage 
from Marcade, volume 6, p. 448. The author is commenting upon 
article 1722 of the Code Napoleon, the equivalent as to this case, of 
article 2667 of our Civil Code, and says: 

‘‘La destruction partielle donne au locataire le choix de le reselier, 
ou de le continuer sur se qui reste avec diminution du priz; le simple en- 
dommagement ne permet la resiliation ne a l’une ni a l’autre des parties, 
et oblige seulement le bailleur a reparer le degat pour remettie la chose . 
en bon etat.” 

The doctrine quoted seems to be in favor of plaintiff rather than de- 
fendants, admitting that the destruction of the shed was such a “ des- 
truction partielle” as to give the lessee the choice of canceling the 
lease or of continuing to occupy the remainder of the buildings, “ ce qué 
reste,” at a reduced rate. Itis evident he cannot do both. If he cancel 
the lease he must give up the whole property. If he “‘ continue to oc- 
cupy what remains with diminution of rent,” he cannot cancel the lease. 
A right of choice between two methods is not a right to adopt both. 

It is contended by the counsel for defendants that there is error in the 
judgment because it is rendered against them in solido; that the lease is 
signed by Alfred Kearny; that there is no evidence to make the firm of 
Kearny, Blois & Co. responsible; and that if there be any, there is none 
to show that the firm is a commercial firm so as to bind the membersin _ 
solido. 

In Reynolds v. Swain, 13 La. 197, it was held by this court that where 
one of the defendants, sued as commercial partners, hired the premises 
in his individual name, but that the store was occupied until abandon- 
ment by the partnership, the latter circumstance showed that the con- 
tract was made for the affairs of the partnership, and the firm was there- 
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fore bound by the act of the partner, lessee, though made in his indi- 
vidual name. The case at bar is, perhaps, a stronger one in favor of 
plaintiff, since the firm of Kearny, Blois & Co., furnished rent notes 
under the lease of February 24, 1859, the one specially pleaded in the 
answer, occupied the premises as we have seen, admitted in their answer 
the execution of the rent notes, made tender of the rent up to the time 
of the fire, and finally prayed that the lease might be annulled and can- 
celed, and that the notes described in plaintiff’s petition be surrendered 
to the respondents.” 

And we think it abundantly shown that the defendants’ firm was a 
commercial partnership. The allegation that it was is not specially 
denied. We find from the evidence that the firm carried on their busi- 
ness in the leased premises, had a stock of merchandise there, and that 
the merchandise was insured as such in the firm name. It will hardly be 
contended that such a business is not commercial. 

The defendants reserve a bill of exceptions to evidence introduced by 
plaintiff that the defendants, in their firm name, were insured upon their 
stock of merchandise and upon a shed on the leased premises. 

The evidence was offered to prove the occupancy of the premises and 
the ownership of goods in them by the defendants during the time for 
which rent is claimed, and in this view is unobjectionable. 

For the reasons given, it is ordered and adjudged that the judgment 
appealed from be affirmed with costs. 

Rehearing refused. 








No. 1449.—Cyrus W. Fietp & Co. v. New ORLEANS DELTA NEWSPAPER 
CoMPANY. 


The holder of negotiable paper must, in order to bind the indorser, give notice of non-pay- 
ment by the maker in conformity with the rules prescribed by the law merchant. 

The doctrine on which the necessity of notice to the indorser rests, is the presumption of 
damage or injury in his favor. 


Whoever is entitled to a recourse over against another party, is presumed in law to be injured 
by a delay in receiving notice of non-payment. 


PPEAL trom the Second District Court of New Orleans, Thomas, J. 
W. W. Handlin, for appellants. H. J. Leovy, for self and D. Da 
Ponte, Rozier and Buchanan & Gilmore, for Mrs. Bonford, appellees. 
Howe Lt, J. As stated by counsel for plaintiffs and appellants, the 
only question presented on this appeal is: Are the members of the New 
Orleans Delta Newspaper Company, who indorsed the notes sued on, 
liable without notice of dishonor? 

The notes are made by H. J. Leovy, business manager, to his own 
order and indorsed by him individually and before delivery to plaintiffs, 
the first holders, by D. Da Ponte and P. E. Bonford, all three of whom 
were members of the company. 

Itis urged by plaintiffs that these parties are mere entail and noten- 
titled to notice, and in support of this position they rely ona doctrinein the 
case of Crane, executor, v. Trudeau, 19 A, 308, in the following words ; 
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‘In relation to third persons and bona fide holders, the obligations of 
accommodation indorsers are coextensive with those of indovsers of 
business paper. It would be different if the transferee of a note i.. lorsed 
gets it from the maker. In such a case the indorser would be a surety.” 

The latter doctrine, not being essential to the decision in that case, 
may be regarded as obiter; but whether a correct law or not, it cannot 
apply in this case, when the note is duly indorsed by the payee (who is 
not the holder), and the subsequent indorsers thus making it, on its face, 
commercial paper, and the evidence shows that the defendants intended 
to bind themselves as accommodation indorsers, and it seems to be settled 
here, at least since the case ot Weaver v. Murrell, 12 A. 517, that 
although they may, in some sense, be sureties, they are entitled to 
notice. We must view them as accommodation indorsers, whose 
liability depends on the rules applicable to negotiable instruments in 
general, and consequently the holder must take the steps necessary to 
bind any indorser of business paper according to the law merchant. 
They were parties to the notes when received by the plaintiffs. See 
Story on Notes, §§ 134, 268, 288, 292, 295, 367, 479, 480; GN. 8. 517; 12 
R. 183; 10 A. 98; 12 A. 517; 14 A. 305; 16 A. 108. 

In the case of Keeler v. Bartine, 12 Wendell 118, it is said that 
‘‘the circumstances that the indorser is an accommodation indorser adds 
cogency to the considerations in favor of strict notice of the default.” 

The doctrine on which the necessity of notice rests seems to be the 
presumption of damage or prejudice in favor of the indorser, who is en- 
titled to a recourse over against another party. In other words, who- 
ever is entitled to a recourse over against another party is presumed in 
law to be injured by a delay in receiving knowledge of non-payment—is 
therefore entitled to prompt notice. Chitty on Bills 435, 

In this case the indorsers, if notified in due time, may have secured 
themselves against, or obtained payment from the maker. 

The plaintiffs contend, however, that the New Orleans Delta News- 
paper Company was a mere private partnership, and its members not 
being permitted to plead ifnorance of their own affairs, must be held to 
know that the notes were not paid, that the maker knew it, and notice 
to one was notice to all. 

The reply to this is that plaintiffs have introduced in evidence the 
charter, which shows that none of the stockholders had any control of, 
or anything to do with the business, except Leovy, the business manager, 
and that knowledge is pot necessarily notice. The notes were made 
payable at the Canal Bank, and although Leovy, as business manager, 
may have known that they were not paid, he did not, therefore, know, 
without legal notice from the holder or other proper party, that he would: 
be looked to for payment as indorser. See 1 Parson on Notes and 
Bills 521, 525, 526 and 629. 

The judgment was correctly rendered in favor of the indorsers. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Rehearing refused. 
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No. 1431.—V1ILLENEUVE LEBLANC, Jr. & Co., v. L. E. PeERRoux, MAR- 
SOUDET, subrogated. 


A ju°~ment rendered against a party who has neither been cited nor made an appearance by 
answer, is an absolute nullity. 


Proof of citation can only be shown by the Sheriff's return, and nothing can be presumed by 
the Court. 


The Sheriff’s return on a citation cannot be amended or corrected after judgment, so as to cure 
nullities resulting from a defective citation. 


The power to receive citation for another must be express and special; it cannot be conferred 
by a general mandate. C. C. 2965, 2966. 

When parties have elected a domicile as a place to receive citation, the Sheriff’s return must 
show that the service was made at the elected domicile in the manner prescribed by law. 

Citation served on a person not a party to the suit, whom it is neither alleged nor shown was 
the agent of the principal, is defective, and judgment rendered thereon is null and void. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
H. & J. Grover, for appellants. L. Castera & C. Hunt, for appellee. 

Howe, J. This is an action of nullity, | 

The judgment sought to be annulled was rendered in a suit upon four 
promissory notes made by Villeneuve LeBlanc, Jr, & Co., of the parish 
of West Baton Rouge, who, in an act granting a mortgage upon their 
plantation situated in the parish of West Baton Rouge, to secure these 
notes, consented as follows: 

“That all proceedings may be instituted in and carried on to final 
judgment and execution before any of the district courts, or other courts 
of competent jurisdiction in this city (of New Orleans), electing the 
office of Belloeq, Noblom & Co., or that of their successors, in this city, 
for their domicile, and renouncing the benefit of any laws now in force 
or hereafter to be enacted, providing that the defendants can only be 
sued or proceeded against before the judge of the district or parish 
wherein they reside or have their domicile.” 

In this action upon the promissory notes, commenced in the Sixth 
District Court of New Orleans, the return upon the citation was the 
following: ° 

“Received February 16, 1865, and on the same day served a copy of 
this citation and accompanying petition on A. P. Noblom, agent of 
Villeneuve LeBlanc, defendant herein, personally.” 

Upon this return judgment by default was entered, and in due time 
the default was confirmed and judgment rendered against Octave 
LeBlanc and Villeneuve Le Blanc, composing the firm of Villeneuve 
LeBlanc, Jr. & Co., in solido, for the sum of $16,000, with sundry arrears 
of interest, and with privilege on the property mortgaged. 

Steps having been taken to execute this judgment, the plaintiffs in 
the case at bar commenced their action of nullity upon the ground of 
defective citation, and invoked the conservatory remedy of injunction. 
The defendants (appellees) appeared and answered, and moved to dis- 
solve the injunction upon the ground, substantially, that the judgment 
debtors had been properly cited, and that the citation and return 
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formed a legal basis for a judgment. The judge a quo denied this 
motion, being of opinion that the service of the citation, as disclosed by 
the return we have quoted above, was not a compliance with the law, 
and amounted to no citation at all. 

The defendants in injunction thereupon procured an order permitting 
the return of the sheriff in the case of Perroux v. LeBlanc to be amended 
as follows: : 

“In conformity to the ruling of the court, permitting an amendment 
to be made to the service of the above citation, I now make the fol- 
lowing additional return and amendment, to wit: that on the day 
named in the said return I served a copy of this citation and accompany- 
ing petition, as in said return set forth, by serving the same on A. P, 
Noblom, personally, who at the time I served him was in his counting 
room or office, being that of Belloeq, Noblom & Co., No, 61 Carondelet 
street, in second floor of said building, first district of New Orleans, 
November 16, 1866.” 

The case came on to be tried and the court a quo gave judgment for 
plaintiffs, but thereafter granted a new trial, and upon the second trial 
gave judgment for the defendants, dissolving the injunction with 
damages. 

From this judgment the plaintiffs have appealed. 

It is well settled that a judgment rendered against a party who has 
neither been cited nor appeared, is an absolute nullity; that a court 
can presume nothing with respect to a party being cited ; that nothing 
will cure defect of citation or want of service except appearing and 
answering to the merits; that the poof of the service of a citation is not 
a matter en pais, and there can be no evidence of it but the sheriff's 
return, unless service be waived by the appearance of the party; that 
the service must appear by matter of record, and no parol evidence can 
be received. C. P. Art. 206; Harris v. Alexander, 1 Rob. 30. 

Tested by these elementary rules, the citation in the case of Perroux 
v. LeBlane as evidenced by the original return was clearly defective. 
There is no allegation of agency in the petition; and admitting that 
LeBlane, Jr. & Co., in electing as their domicile the office of Bellocq, 
Noblom & Co., in New Orleans, elected it as a place to receive citation, 
it does not appear by the original return that the service was made at 
this elected domicile, nor does it appear that the service was made 
upon a person apparently above the age of fourteen, living in the house. 

C. P. 189, 201; 16 L. 570: 12 L. 547, 

The defendant seeks to avoid these conclusions by contending that 
the election of the office of Bellocg, Noblom & Co. as a domicile was a 
mandate to this firm, and each of. its members to accept service of cita- 
tion. In support of this position his counsel have cited French com- 
mentaries and decisions on article 111 of the Code Napoleon, and have 
urged that although that article is not to be found in our Civil: .., 
yet its equivalent is to be found in C, C. Art. 11. 
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Granting that the eleventh article of our code authorizes, in general 
terms, the election of domicile, which is specially authorized by the 
111th article of the Code Napoleon, and conceding the highest respect 
to the commentators and courts of France, we are of opinion that the 
law of Louisiana has been long settled adversely to the view urged by 
the defendant. The power to receive citation for another is not one 
of administration. It cannot be confessed by a general mandate, how- 
ever broad. It can result only from the express terms of an instrument, 
or from such language therein as leaves no room for doubt. 

C. C. 2965, 2966. 

The case of Fuselier v. Robin, 4 An. p. 61, will show how jealously 
the court has guarded the rights of parties defendant in this respect. 

There being therefore in the petition in Perroux v. LeBlanc no alle- 
gation that A. P. Noblom was agent of defendants, and no evidence of 
agency, the case at best is one of an attempt to serve defendants with 
citation at their elected domicile, and the original return does not show 
that this service was made in any lawful way. 

But the defendant contends that he caused the return to be amended 
as stated above; that such amendment was properly allowed by the 
court, and that any defects which may have existed in the judgment 
were thus cured. It is quite true that a sheriff’s return upon certain 
writs may be amended at any time, and ought to be in deference to truth 
and justice, but there is an obvious distinction in this regard between 
process which issues before judgment and forms the foundation thereof, 
and process which issues after a judgment by way of execution. The 
former cannot after judgment be amended in such way as to render valid 
a judgment othervvise null. As was well said by plaintiff’s counsel in 
argument, if a house be built without a foundation it will be of little 
use afterwards to lay a foundation on the roof. And this distinction 
borné in mind will explain what at a superficial glance might seem a 
conflict between such a case as Hatton v. Stilwell; 10 M. 91, and such 
cases as Auber v. Bukler, 3 N. 8. 489, and Elmore v. Bell, 2 R. 485. In 
the language of this court in Rochelle’s heirs v. Cox, 5 L. 287—‘* The 
return of a process, being the basis, the foundation, on which the judg- 
ment rests, it is clear that it must be amended, if amended at all, before 
judgment ; for after it, the fouridation of it eannot be subtracted. It is 
otherwise as to returns posterior to the judgment, like that in an execu- 
tion. To sucha return the rule in 10 Martin 91 cannot be said to be 
applicable.” 

We think, then, that the judgment in question in the case at bar must 
rest on the facts evidenced by the original return, and for the reasons 
given above must be annulled. If, as matter of fact, the citation was 
proper, the defendants herein can still proceed to perfect a judgment 
in the case, since the present judgment being annulled there can be no 

‘objection to such amendment of the return as will make it conform to the 
truth, 
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It is, therefore, ordered and adjudged that the judgment appealed 
from be avoided and reversed, and that there be judgment in favor of the 
plaintiffs against the defendant, avoiding and annulling the judgment 
of the Sixth District Court of New Orleans, in favor of L. E. Perroux v. 
Villeneuve LeBlanc, Jr. & Co., in the case numbered 13,927 of the docket 
of said court; that the order of injunction issued herein on the sixth 
February, 1866, be made perpetual, and that the defendant pay the 
costs of both courts. 

Rehearing refused. 














No. 1432.—A. GLENN, v. Toompson & BARNES. 


A held B’s note; B sold a bill of goods to C, who represented himself as the agent of A, and 
promised that the amount of the bill should be credited on the note. A brought suit on the 
note, and B pleaded the account as an offset against the note. The evidence did not show 
that C was the agent of B, nor that A received the goods or ratified the purchase, Held 
that—the account could not be pleaded as an offset, or payment pro tanto of the note. Where 
the appealis purely frivolous, damages will be awarded the appellee as in case of a frivolous 
appeal, 


PPEAL from the Fourth District Court of New Orleans, Theard, J. 
Charles E. Fenner, for plaintiff and appellee. Edward W. Hunting- 
ton, for defendants and appellants. 

Wrty, J. This action is based upon two promissory notes by 
defendants. The defense is a general denial, that plaintiff is not the 
owner of the notes sued on, and that defendants have paid $1,310 73 on 
these notes. On the trial, defendants offered an account for $181 for 
goods sold the plaintiff as an offset, which was allowed without objection; 
they also offered an account of $277 64 for goods sold Dr. J. W. Glenn 
as agent of A. Glenn, ag an offset; there was judgment in favor of 
plaintiff for the amount claimed, subject to a credit of $181; and the 
defendants have appealed. 

Defendants claim in this court that the account of $277 64 for goods 
sold by them to Dr. J. W. Glenn as agent of plaintiff should be allowed 
as an offset or credit; There is no ether defense set up. 

The only proof in support of this account is the evidence of Edward 
Thompson (one of the defendants), who says that Dr. J. W. Glenn, 
representing himself as agent of A. Glenn, purchased from the defen- 
dants the goods stated in the bill, ‘agreeing that the amount of said 
bill ef goods should be credited on the notes sued on, on which express 
agreement the goods were sold to him.” 

It was not alleged or proved that Dr. J. W. Glenn was the agent of 
the plaintiff, A. Glenn, in making said purchase, or that A. Glenn ever 
received said goods or knew anything of their purchase. 
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We think the District Judge very properly refused to allow this 
account of $277 64 as a credit, and that the appeal in this case is purely 
frivolous. Plaintiff has claimed damages for this frivolous appeal and we 
think they should be awarded him. It is therefore ordered and decreed 
that the judgment appealed from be affirmed with costs, and that 
plaintiff recover of defendants one hundred dollars damages for frivolous 
appeal. 








No. 1436.—Widow of Cuartes DuMoncHEL, Tutrix, etc., v. THOMAS 
LEMERICK. 


A motion to dismiss an appeal for reasons that are purely technical, such as informalities in the 
citation and service of appeal, must be made within three judicial days from the filing 
of the transcript. 


Where a promissory note has been suffered to prescribe on its face, and no sufficient showing is 


made by the holder that prescription has been interrupted, the plea will be maintained. 20 
An. 131, 665. ‘ 


PPEAL from the Second District Court, parish of St. Bernard, 
Cazabat, J. Joseph Marcel Ducros, for appellant. Belden d& Fuselier, 
for appellee. 

Wruy, J. Defendant has filed a motion to dismiss this appeal on 
the following grounds : 

First—Because the citation of appeal is defective in this, “it does 
not purport to have been issued in the name of the State of Louisiana,” 
“it is not sealed with the seal of the court,” it was not served on 
appellee by the sheriff of the parish where he resided at the time, and 
it does not specify the number of days given appellee to answer, etc. 

Second—Because the certificate of the clerk to the transcript is de- 
fective in this, no mention is made in it that the transcript contains 
copies of all the documents filed in the cases, 

Third—Because the amount in controversy is less that $500. 

The transcript was filed in this court on the twenty-first day of June, 
1867, and the motion to dismiss was filed on the twenty-first Decem)r, 
1868, 

The defendant does not deny that he was cited, but sets up objections 
to the form of the citation and the service, which we regard as purely 
technical and should have been made within three judicial days after 
the transcript was filed. 

On motion of appellant’s counsel the clerk of the district court was 
permitted to correct his certificate, and the same, drawn up in proper 
form, was filed in this case on sixteenth January, 1869, which removes 
the second ground for dismissal. 

The third ground was not well taken, the amount in controversy 
being over $500, including principal and interest up to the filing of the 
suit. 








NEW ORLEANS, JANUARY, 1869. 31 


Widow of Charles Dumonchel, Tutrix, etc., v. Thomas Lemerick. 








It is therefore ordered that the motion to dismiss this repeal be over- 
ruled. 

During the marriage of plaintiff and her husband Charles Dumonchel, 
the acquired by purchase a small tract of land in the parish of St. 
Bernard, and afterward borrowed from defendant a sum of money, to 
secure which she gave her mortgage notes bearing on said property. 
She signed the notes and executed the mortgage with the written 
authorization of her husband. The husband afterwards died and the 
property was inventoried as his property, having been acquired during 
the marriage, 

Plaintiff, widow Dumonchel, was appointed natural tutrix of the 
minor children of her marriage with her husband. 

She executed an act renouncing the community of acquets and gains 
which had existed between her and her husband Charles Dumonchel. 

The defendant took out an order of seizure and sale against the 
property, proceeding against the widow individually on her! notes. It 
was not taken out against the property as belonging to the succession, 
nor was notice of the order served upon the widow as tutrix and legal 
representative of the succession, 

In order to prevent the sale of the property, plaintiff in her capacity as 
tutrix, took out an injunction, alleging that the property seized was part 
of the succession of Charles Dumonchel, having been acquired during the 
marriage; that she had renounced the community and only appeared in 
behalf of the heirs; that the notes in which the order was granted are 
barred by the prescription of five years, and that the property was 
exempted from seizure by the Homestead Act, etc. 

Defendant’s answer admits the property seized was acquired during 
the community and belongs to the succession of Charles Dumonchel, for 
which reason the answer states the defendant ‘‘ changes the character 
of his action from executory to ordinary, and prays that the said Mrs. 
Dumonchel have copies for this answer with petition for order of seizure 
and sale served on her in her capacity as natural tutrix of her minor 
children, administering the estate of her deceased husband Charles 
Dumonchel, and surviving wife and partner in community, and after due 
and legal proceedings had that he have and recover judgment for the 
amount claimed in his petition for order of seizure and sale, with full 
recegnition of his mortgage on the property seized, and that it be sold 
to satisfy the demands in said petition and costs of suit.” 

On the trial the injunction sued out by plaintiff was dissolved with 
costs, and she has appealed. 

That the order of seizure and sale was improperly granted there can 
be no doubt. The defendant admits in his answer that the property 
seized as the separate property of Mrs. Dumonchel was property belong- 
ing to the succession of Charles Dumonchel ; he abandons his proceeding 
against her, and declares that he changes his action from executory into 
ordinary, praying for judgment against the succession, recognizing his 
mortgage in the property, ete. 
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His answer virtually admits that his executory proceeding was wrong. 
If so the injunction was properly taken out. 

The defendant had the right to change his proceedings and ask for 
judgment against the succession for the amount of his claim and for the 
recognition of his mortgage on the property, and the judge should have 
granted him judgment as prayed for unless there was some good defense 
to his demand. 

Plaintiff in injunction sets out several grounds of defense, but the 
most serious one seems to be the plea of prescription of five years. . 

The notes on which the defendant, Thomas Lemerick, bases his claim 
were made on twenty-first and twenty-fifth of April, 1860, and payable 
twelve months after their respective dates, They were made during 
community, and although in the name of his wife, they were debts due 
by the community. There was no proceeding against the succession on 
these notes till they were declared upon by the defendant in his answer 
filed October 1, 1866, more than five years from the date of their 
maturity. We have not found in the record any evidence of the inter- 
ruption of prescription, and we think the plea was well taken. 

Having taken this view of the plea of prescription it becomes unne- 
cessary to notice the bill of exception taken by the defendant to the 
introduction of the mortuary papers of said succession on the ground 
that there were no stamps thereon, and also there was no evidence in 
the copy of the act of renunciation that the original was stamped by 
the notary who passed it, etc. 

It is therefore ordered that the jndgment appealed from be avoided 
and annulled, and it is now ordered that the injunction sued out by 
plaintiff be perpetuated, and that there be judgment in favor of the 
succession of Charles Dumonchel, dismissing the demand of the defen- 
dant Thomas Lemerick at his cost in both courts, 








No. 1423.—Ci1rizens’ BANK v. RoBert H. Drxey. 


The only question to be inquired into on appeal from an order of seizure and sale, is 
whether there was sufficient evidence before the Judge a quo to authorize the fiat. 


An order of seizure and sale can not be set aside on appeal on account of subsequent irregu- 
larities in the execution thereof. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Armand Pitot, for appellee. D.C. Labatt and Alexander Walker, 
for appellant. 

Howe, J. This is an appeal from an order of seizure and sale signed 
January 4, 1866. 

It is well settled that on such an appeal the only question is, whether 
there was before the Judge a quo sufficient evidence to authorize the 
fiat. The order can not be set aside on appeal, on account of subse- 
quent irregularities in the execution of it, as by not notifying the proper 
parties or otherwise. Dodd vs. Crain, 6 Rob., 60. 
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We can only inquire, therefore, into the validity of the order and of 
the many points raised by the appellant; it will be necessary to consider 
but these two; pore 

1. That the certificate attached to the copy of the act of mortgage on 
which the order of seizure and sale was granted, was not stamped as 
required by acts of the Congress of the United States. And 

2. That at the time the order of seizure and sale was made the fore- 
closure of mortgages in Louisiana was forbidden by general orders No. 
15, Headquarters Department of the Gulf, series of 1863. 

As to the first point, the record shows that the certificate upon the 
copy of the act of mortgage has no date, while the mortgage itself is 
dated August 7, 1861. Upon the principle that a sworn officer is pre- 
sumed to have done his duty until the contrary be proved, we must 
conclude that this copy was furnished and certificate made before the 
act in reference to stamped instruments went into effect, that is, prior 
to October 1, 1862, (United States Statutes at Large, Vol. 12, p. 475,) 
and therefore required no stamp. 

As to the second point. The military prohibition of the foreclosure 
of mortgages, which is invoked by the appellant, was removed by 
General Orders No. 113, Headquarters Department of the Gulf, series of 
1864, the text of which may be found in full, in the opinion of this 
Court, in the case of Graham v. Taylor, 18 An. p. 656, and of which we 
will take judicial notice. Lanfear v. Mestier, 18 An. p. 497. It is 
unnecessary then to consider what would have been the effect of order 
No. 15, if it had remained unrepealed. 

We perceive no error in the judgment appealed from, and it is there- 
fore ordered and adjudged that the same be affirmed with costs. 

Rehearing refused. 








No. 1445—ALrrep MARcHAND v. Rosert B. Bett and City or New 
ORLEANS and JAMES McKENZIE. 


The service of garnishment process fixes the rights of the seizing creditor from the moment 
the garnishee makes answer to the interrogatories. 

The seizing creditor acquires a privilege on the assets in the hands of the garnishee to date 
from the service ot the interrogatories. 

The city of New Orleans was indebted to Robert B. Bell in the sum of $5,000; James Mc- 
Kenzie had judgment against R. B. Bell, on which he caused a garnishment process to issue 
against the city; the answers of the city to the interrogatories disclosed its indebtedness to 
Bell. 

A. Marchand brought suit against Bell and made the city a party, which was not served on the 
city until after the service of the interrogatories in garnishment. Held that Marchand, the 
plaintiff, was only entitled to recover the balance due by the city to Bell after paying the 
amount of McKenzie’s judgment. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
G. Schmidt and EL. W. Huntington for plaintiff and appellee. Buch- 
anan & Gilmore for appellants. 

Wrty, J. This action is based upon certain orders of Robert B. Bell 
on the Assistant Treasurer of the city of New Orleans, amounting, in 
the aggregate, to $5,140, whieli were not accepted. 

5 
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Robert B. Bell answered by admitting the claim, but pretending that 
he had paid it. 

The city of New Orleans answered, pleading the general issue, and 
averring if it ever were indebted to said Bell by reason of any contract 
or contracts between them, that the same were forfeited as well as any 
amount that might be due him on account of the failure of said Bell to 
comply with the terms of said contracts. 

On the fifth of September, 1866, the city filed a supplemental answer, 
repeating the general denial, and averring that since filing the original 
answer it had made a compromise with Robert B. Bell, and agreed to 
pay him five thousand dollars in full satisfaction for all his claims; 
also averring it was “ ready and willing to pay the aforesaid sum in full 
satisfaction of the claim aforesaid to said Bell, or any one duly qualified 
to receive the same, but cannot do so without a judgment of court, ren- 
dered contradictorily with plaintiff in this case, Robert B. Bell, the de- 
fendant, William H. Bell, pretending to be the assignee or transferee of 
said claim of R. B. Bell v. the city and James McKenzie, who has gar- 
nished the city.” The supplemental answer concludes with a prayer 
that James McKenzie and W. H. Bell be served with copies of the peti- 
tion and answer, and be cited to appear in the case and assert their re- , 
spective claims, and that there be judgment contradictorily with all the 
parties, declaring how the aforesaid five thousand dollars shall be dis- 
tributed, and on payment of said sum that the city be released from all 
further responsibility. 

It was admitted on the trial that W. H. Bell had no interest in the 
matter in question. 

James McKenzie answered, alleging that the city owes Bell an amount 
greatly exceeding the five thousand dollars, and that on the eighteenth 
of April, 1866, he obtained a final judgment against Robert B. Bell for one 
thousand eight hundred and eighty-seven dollars and ninety-six cents 
and interest, and upon said judgment he issued execution, and took out 
garnishment process against the city of New Orleans, propounding in- 
terrogatories according to law, and that said attachment is still in foree 
and effect, and binds the indebtedness of the city to Bell, and entitles 
him to be paid the amount of his judgment, interest and costs. 

On the trial there was judgment against Robert B. Bell for the amount 
claimed, and it was further ordered that the city of New Orleans pay 
over to plaintiff, A. Marchand, five thousand dollars, the amount ad- 
mitted to be due Bell, as contractor, in preference to all other claimants, 
in part satisfaction of his judgment against Bell. The demand set up 
by McKenzie was dismissed with costs. 

James McKenzie and the city of New Orleans have appealed. 

The defendant, Robert B. Bell, has not appealed, and as to him the 
judgment is now res judicata. 

The city of New Orleans admits owing Bell the five thousand dollars, 
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and avers that it is ‘‘ready and willing to pay the aforesaid sum” to 
any one qualified to receivethe same. It makes no contest in this court 
as to how these funds shall be distributed, only demanding a full dis- 
charge upon payment thereof. 

The contest for the funds is therefore between the plaintiff and James 
McKenzie, who served his garnishment process on the city on the 
eleventh of May, 1866. . 

It appears that prior to plaintiff's suit, James McKenzie sued out gar- 
nishment process against the city on his execution against Robert B. 
Bell, propounding interrogatories to the city. 

The Mayor’s answers not being satisfactory, were excepted to and 
traversed by McKenzie, and additional interrogatories propounded. On 
the twenty-ninth of November, 1866, the Mayor, in behalf of the city, 
answered the additional interrogatories, and admitted that the city had 
‘* effected a compromise and full settlement with Bell in full satisfac- 
tion for all claims, and whereby the city has promised to pay five thou- 
sand dollars,” and that proceedings are pending in the suit of A. Mgr 
chand v. Robert B. Bell and the city of New Orleans, wherein the said 
James McKenzie is made party for the distribution of said five thousand 
dollars. 

The rights of James McKenzie were ascertained the moment the city 
admitted its indebtedness to Bell. He had seized Bell’s funds in the 
hands of the city, and had acquired attaching creditor’s privilege there- 
on from the day the garnishment process was served, which was prior 
to the action of plaintiff. 

Plaintiff had acquired no privilege on the funds of Bell in the hands 
of the city. He simply sued the city on the orders of Bell which it had 
not accepted. 

We do not find in the record any order consolidating this suit with 
the garnishment proceedings sued out by James McKenzie against the 
city of New Orleans; indeed, that suit seems to be still pending in the 
District Court and not disposed of. At least that case is not now pend- 
ing before this court on appeal, and we cannot undertake to fix the 
liability of the city on its answers to the additional interrogatories filed 
in that case. From the pleadings and evidence in that case, received 
in evidence on the trial of this cause, without objection, it appears that 
the funds of Robert B. Bell were attached in the hands of the city of 
New Orleans on the eleventh May, 1866, prior to the institution of 
this suit. 

But we are at a loss to know in what capacity Jas. McKenzie appears 
before this court. He has not filed a petition of intervention and caused 
it to be served on the parties to the suit. If the city in requiring him 
to be cited and made party to the suit intended to call him in warranty, 
we cannot permit such pleading, there is no law authorizing such prac- 
tice, there is no joinder of issue between the appellant, James McKenzie, 
and the plaintiff, A, Marchand. 
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We cannot give judgment in favor of James McKenzie for the amount 
of his demand because “ his suit against the city is not before the court.” 
Nor can we decree that the city of New Orleans shall pay over the 
amount of its entire indebtedness to Bell to the plaintiff, A. Marchand. 
The record shows that McKenzie has acquired attaching creditor’s 
privilege on Bell’s funds in the hands of the city if his demand be cor- 
rect and just, which must be determined in his proeeeding of. garnish- 
ment against the city. 

We cannot concur in the judgment of the court below ordering the 
city of New Orleans to pay over its entire indebtedness to Bell, to wit: 
five thousand dollars in part satisfaction of the judgment of plaintiff 
against the defendant, Robert B. Bell, in preference to all other 
claimants. We think James McKenzie had acquired attaching creditors’ 
privilege on the funds of Bell in the hands of the city, and he had 
priority over plaintiff to the amount of his claim. The answer of the 
city of New Orleans and the garnishment proceedings received in evi- 
dence without objection, establish proof of the attachment of the funds 
of Bell in the hands of the city, at least to an amount equal to the de- 
mand of McKenzie. We do not think the city should be ordered to pay 
over to plaintiff funds attached in the suit of garnishment by James 
McKenzie. 

It is therefore ordered that the judgment ordering the city of New 
Orleans to pay over to the plaintiff, A. Marchand, five thousand dollars, 
acknowledged to be due Robert B. Bell, be avoided and annulled, and 
it is now ordered that plaintiff have judgment against the city of New 
Orleans for five thousand dollars with five per cent. interest thereon 
from the fifth of September, 1866, less the amount demanded in the gar- 
nishment process by James McKenzie v. the city of New Orleans, to wit: 
eighteen hundred and eighty-seven dollars and ninety-six one hun- 
dredths, with eight per cent. interest on one thousand four hundred and 
eighty-three dollars and ninty-six cents thereof, from the fifth of July, 
1860, and on three hundred and ninety-four dollars thereof from the 
seventh of April, 1860, and costs of garnishment process, subject to a 
credit of four hundred and fifty-five dollars and fifty cents, collected on 
the execution of McKenzie v. Robert B. Bell, onseventeenth July, 1866. It 
is ordered that the city of New Orleans retain the amount as aforesaid 
demanded by James McKenzie, and hold the same subject to the action 
of the District Court in the case of James McKenzie v. the city of New 
Orleans, without prejudice to the right of the plaintiff, A. Marchand, 
to intervene in that suit, and contest the validity of the claims of said 
McKenzie v. Robert B. Bell and the city of New Orleans made party 
garnishee. 

And that plaintiff and appellee pay costs of appeal. 
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No. 1€71—AnprEW Matra v. Wit11AmM Tuomas, et al. 


A writ of fieri facias is the basis of proceedings in garnishnient. 
The service of interrogatories on the garnishee will not operate a seizure of the assets in his 
hands unless the Sheriff holds at the time a writ of ficri facias against the defendant. 


PPEAL from the Fifth Judicial District Court, parish of East Baton! 
Rouge, Posey, J. 


Fuqua, Callihan, Burgess and Chancy, for appellant. Cross & Hardy, 
for appellee. 


REPORTER.—This case was decided in the month of June, 1868, by 
the Supreme Court, organized under the constitution of 1864, and an 
application for rehearing was made just before the adjournment of the 
court, which was examined and refused by the present Supreme Court 
in the month of January, 1869. 


Instey, J. Under a writ of fiert facias, issued out of the Fifth 
Judicial District Court of East Baton Rouge, in the suit of A. Matta v. 
William Thomas, et al, certain property of the defendants was seized, 
and not bringing at the cash sale two-thirds of its appraised value, was 
subsequently offered for sale on a credit, and was bid off to the defen- 
dants for the sum of two thousand two hundred and thirty-five dollars, 
the purchasers furnishing their twelve months’ bond, with Jeff. Thomas 
as surety. ;' 

This bond was not paid, and on the twentieth of November, 1865, a 
writ of ‘‘alias fier facias ontwelve months’ bond,” the only writ of fieri. 
facias ever issued on the bond, was taken out by the plaintiff’s counsel, 
who, on the seventh of December, 1865, returned it into court with the 
following written statement on the writ: ‘‘ This fieri facias is returned, ~ 
not having been in the hands of the sheriff,” signed by the plaintiff's . 
counsel and dated as above. 

Previous to the issuance of the alias writ, viz: on the tenth of No- 
vember, 1865, petition of garnishment and interrogatories had been 
filed by the plaintiff in court against David Pipes, and process thereon 
was served on him on the day following. The answer of Pipes to the 
interrogatories were not filed until the fourteenth of June, 1867, and it 
appears from his answers that in the interval between the service on 
him of garnishment process and the filing of his answers, he had, with- 
out any reference to the garnishment, compromised with Jeff. Thomas, 
his alleged creditor, and paid him in full on his claim, which had been 
pending in court, five thousand dollars. 

A rule was thereupon taken by the plaintiff on Daniel Pipes to show 
cause why judgment should not be entered up against him for the 
full amount of plaintiff's claim, less than the amount paid to Jeff. . 
Thomas. . 

This rule, to which Pipes filed in court his answer, was dismissed, the 
court being of the opinion that the contract sued on by Jeff. Thomas 
against Pipes was an immoral and illegal one. 

It is evident that on the tenth of November, 1865, when proceedings 
in garnishment against Pipes commenced, no writ of jfieri acias had 
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been applied for by the plaintiff or issued, and that when the sheriff 
served the interrogatories on Pipes, no writ of fieri facias on the twelve 
months’ bond was in the hands of the sheriff, and no constructive 
seizure could therefore have been made by service of the interrogatories. 
See Simpson v. Allum, sheriff, 7 R. 505; Roliteau v. Faliton, 11 R. 221; 
2 A. 310. 

In the case of Copnell v. Fretnell, 2 A. 310, this court said “it is 
quite unnecessary to inquire into the alleged default of the garnishees, 
and the defectiveness of their answers. 

The proceedings against them were ab initio null and void. A fieri 
facias is the basis of the proceedings under the act of 1839, and by ex- 
press terms of the statute, the property and effects in the hands of the 
garnishees shall be decreed to be levied upon by the sheriff from the 
date of the service of the interrogatories on such persons. 

If there is no writ of fieri facias extant, or it has expired, proceed- 
ings against garnishees are void. 

For the reasons now given, it is ordered, adjudged and decreed that 
the judgment on the rule be, and it is hereby affirmed, at the cost of 
the appellant. 

Rehearing refused. 








No. 1402.—Repet1a Kevttar v. Mrs. M. L. H. BLancrarp. 


A transfer of a lease by the executrix of an estate is null. 

Where a sale of a lease, owned by a succession, has been judicially declared to be null, the 
property in the lease reverts to the estate. 

The surviving wife, being a partner in community, is competent to purchase property at pro- 
bate sale, which she administers as executrix. Acts of 1855, page 78, section 8. 

A sheriff may cause a deed to be made and attested by any of his legally qualified deputies, and 


when so made and attested it has the same validity as though it were made and attested by 
the sheriff. 


The possibility that a purchaser may be compelled to bring a suit at law to gain possession of 
the thing purchased does not constitute it a litigipus right. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
J. P. Hornor, for plaintiff and appellee. 2. Rawle and A. & M. 
Voorhies, for defendant and appellant. 

TALIAFERRO, J. The plaintiff, averring herself to be the assignee of 
certain claims from Theresa Smelser against the defendant, brings this 
suit to recover them: She claims eight hutidred and four dollars and 
seventy-three cents, with interest, arising from a contract of lease 
originally entered into between the defendant and Levi Smelser, the 
husband of the plaintiff's assignor. She also claims four thousand: 
three hundred and sixty-seven dollars and sixty-eight cents, with in- 
terest on portions of that amount from different periods, the estimated 
value of certain buildings erected by Levi Smelser for the defendant on 
three several lots of ground owned by her, and situated on Tchoupi- 
toulas street, in the city of New Orleans. The answer of the defendant 
isa general denial. The plaintiff had judgment in the court below, 
and the defendant presents this appeal, 
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The facts seem to be these: In January, 1853, Levi Smelser leased 
from the defendant the lots of ground referred to for a term to expire 
on the first of November, 1860. He was to pay one thousand eight 
hundred dollars per year, and to make payments for each month succes- 
sively. It was likewise agreed, that during the lease, Smelser was to 
build, at his own expense, one or more houses upon the lots, according 
to plans and specifications that might be agreed upon by the parties; 
that at the expiration of the lease the defendant was to pay to the 
builder the value of the buildings so to be erected, a portion in cash and 
the remainder in several installments falling due at different periods. 
The parties stipulated that the value of the buildings should be ascer- 
tained by an appraisment to be made by experts, or, as they termed 
them, arbitrators; each party to select one, and the two arbitrators to 
choose one umpire. 

In May 1855, Smelser died, but previous to his decease, he completed 
his engagement to build the houses he had contracted for with the de- 
fendant. He died without descendants, left a will by which he be- 
queathed a portion of his estate to his mother, and another to his wife, 
whom he appointed his executrix. She qualified in that capacity, and 
caused the usual mortuary proceedings to be taken. The estate seems 
to have been considerably burdened with debts, and badly administered. 
Among those interested in the succession much litigation occurred. 

As bearing more especially upon the points in controversy in this case, 
it will be proper to notice more particularly the facts connected with, 
two events that grew out of the administration of the estate, viz: the. 
sale of the lease which expired on the first of November, 1860, and the 
sale of the interest in the buildings erected by Smelser on the lots of 
the defendant. Upon the application of the executrix, filed on the 
twentieth of September, 1855, setting forth that previous sales of 
property of the succession had failed to realize sufficient funds to pay 
debts, an order was rendered on the following day for the sale of the 
lease. On the eleventh of December, of the same year, on a rule taken 
against the executrix by Todd & Co., creditors of the estate, an order 
of sale was rendered on the fourteenth of that month for sale of 
property of the succession to discharge their debt. The order of sale 
was directed to Beard, an auctioneer, who, after the usual advertise- 
ments, maile sale of the lease on the twenty-ninth of December, 1855. 
The defendant purchased it at the price of one dollar. The executrix 
brought suit in November, 1857, to annul this sale. A judgment pro- 
nouncing its nullity was rendered on the twentieth of December, 1858, — 
and this judgment, with a slight modification, was confirmed on appeal 
to this court in April, 1860. See 15 A. page 254, 

The defendant went into possession of the leased premises under the 
sale made on the twenty-ninth of December, 1855, and retained posses- 
sion until the lease expired by its limitation in November, 1860, As 
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the value of the lease had increased after the erection of the buildings 
by Smelser, the court awarded the plaintiff the sum of eight hundred 
and four dollars and seventy-three cents, being the excess in value in 
favor of the estate over the amount it was bound for to the defendant 
vinder the original contract. On the application of Dunham, one of the 
creditors of the succession, an order of sale of property of the succes- 
sion was rendered on the twenty-seventh of June, 1857, and under this 
order, the only remaining asset, as it seems, of the succession, its in- 
terest in the buildings erected on the defendant’s lots, was sold on the 
eleventh of September following, and Mrs. Smelser, the executrix, in 
her individual capacity, became the purchaser. It was adjudicated to 
her at the price of sixteen hundred dollars, and retaining in her hands 
nine hundred and sixty-seven dollars and thirty cents. She executed a 
twelve months’ bond for the remainder, Mrs. Kellar, the plaintiff in this 
suit, being her surety on the bond. This bond was assigned by the 
Sheriff to Mrs. Kellar on the twenty-sixth of September, 1857, she, as 
is ayerred in argument, having paid it.. To all her rights acquired by 
the sale made on the eleventh of September, 1857, Mrs, Smelser substi- 
tuted Mrs. Kellar by a written act, dated twenty-second of November, 
1858, transfering to her all the interest of the succession in the build- 
ings erected on the defendant’s lots, and subrogating her “to a certain 
suit pending against Mrs. Blanchard and husband, being No. 1339, of 
the docket of the Second District Court of New Orleans, and to all the 
advantages, sum or sums of money that may be had, obtained or gotten 
by reason or means of any judgment or proceedings to be had there-. 
upon.” This clause in the act of transfer refers to the suit then pend- 
ing, to annul the sale by virtue of which the defendant had acquired 
title to the unexpired portion of time the lease had to run. 

The ground taken by the defense is, that by none of these proceed- 
ings did the executrix, in her individual capacity, acquire any title to 
the. rights she pretends to have transferred, and consequently that the 
plaintiff, as her transferee, stands in the same attitude. It is argued 
that the proceedings were illegal and null; that the sales under which 
the plaintiff holds were made under writs of fiert facias, a proceeding 
unknown to the law in the sale of succession property; that admitting 
the estate had rights against the defendant, these rights have not been 
divested, and therefore, that the estate not being a party to this suit, 
would not be concluded by a judgment rendered in favor of the plaintiff 
against the defendant, and that the transaction between the executrix 
and plaintiff, was the transfer of a litigious right entitling the latter to 
recover only the amount, she paid, if entitled to recover at all. : 

An examination of the record satisfies us that there is error in the 
judgment of the court below in decreeing the defendant to pay the 
plaintiff the amount ascertained to be due under the contract of lease. 
At the time of the transfer of Mrs. Smelser to plaintiff, he had no right 
to the interest of the estate in the lease, and consequently conveyed 
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‘none to the plaintiff. On the contrary, at that time a suit was pending 
in her name as executrix, to annul the sale invoked by creditors, at 
which the defendant had purchased the lease and was in possession of 
the premises subject to its decision. By the annulment of that sale the 
rights under the lease reverted to the estate, and we do not find that 
they were subsequently acquired by Mrs. Smelser or any other party. 

The assignment by the same act of transfer of the rights and interest 
of the estate in the three brick buildings erected by Smelser on the dé- 
fendant’s lots stands on a firmer foundation. On the seventh of April, 
1857, Dunham, a creditor, obtained judgment against the succession for 
five hundred dollars with interest. On the fourth of J une, 1857, he 
took a rule on the executrix to show cause why property of the estate 
‘Should not be sold to pay this judgment, and on the twenty-ninth of the 
same month the rule was made absolute, ordering property of the estate 
to be sold to pay the judgment. Upon this order of court the fieri facias 
or authority to the sheriff to make the sale issued. The interest of the 
estate in the buildings spoken of was seized, and after the usual notices 
and advertisements was sold. All the proceedings seem to have been 
regular, and all the formalities required in the sale of succession 
property under the like circumstances to have been observed, The exe- 
ccutrix was the surviving partner in the community that existed between 
cher and her husband, and had the right to purchase the property, Acts 
of 1855, page 78, section 8. 

Before answering to the merits, the defendant excepted to the action 
denying that plaintiff was, as she alleged herself to be, separate in 
property from her husband. The exception was properly overruled. 
The fact of separation in property was fully proved on the trial of the 
‘exception, by the marriage contract between the husband and wife, and 
by a judgment of the wife against her husband to recover her para- 
phernal property. 

The defendant reserved a bill of exceptions to the admission in evi- 
dence by the court, of the sheriff's deed to Mrs, Smelser, dated the 
eleventh of September, 1857, on the ground that the act was signed not 
by the sheriff as required by law, but by Blossman, a deputy sheriff. 
‘This objection is without weight. The law provides for the appoint- 
‘ment of deputy sheriffs. It is made the duty of each sheriff or deputy 
to execute all writs, orders and process of the court or judge thereof that 
may issue to them directed. Revised Statutes, p. 524, sections 5 and 6. 
Qui facit peralium facit per se. 

It is contended on behalf of the defense that the appointment and 
proceedings of the experts to appraise the value of the buildings were 
irregular and of no legal force. Esterbrook and Gott, it appears, were 
selected to make the estimate. The former was chosen, as he states in 
his testimony taken under commission, ‘‘ by Mrs. Blanchard, through 
her husband, A. G. Blanchard.” The latter was selected by the plaintiff. 
‘They agreed in the estimate made, and no umpire was therefore chosen. 

6 
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‘The objection that three experts did not act has no force. No necessity 
‘existed for an umpire. It does not appear that the experts acted under 
oath, or that they were required by the parties to be sworn. Neither 
to the introduction in evidence of the certificate of the appraisers signed 
‘by them, nor to the testimony of one of them regarding his appoint- 
ment was there any objection made on the trial of the case. No attempt . 
was made by defendant to show that the appraisement was not fairly 
made, or that the valuation was too high. 

For the defendant, it is further held, that the assignment of the sup- 
posed rights of Mrs. Smelser was, in fact, a litigious right. We do not 
so regard it. The estate of Smelser clearly had under the contract an 
interest in the buildings erected by him on the lots of the defendant. 
That interest, whatever it might be worth, was sold by an order of a 
competent tribunal to raise means wherewith to pay debts of the sue- 
cession, and it was bought by the widow of the deceased. This sale, as. 
‘to Mrs. Blanchard, was res inter alias acta. It was of no moment to her 
‘whether the thing sold brought much or little. As between her and the 
estate or its assignee, the value of the interest of the estate in the 
buildings was to be fixed by the mode provided by the contract, the 
law established by the parties for themselves, that is, by an appraise- 
‘ment to be made by experts to be appointed by themselves. No litiga- 
tion whatever existed in relation to the right sold at the time it was 
transferred to the plaintiff. She acquired it, and might, forall she 
‘knew, realize its value without litigation. The possibility that a suit at 
law might be necessary to enforce the claim, does not constitute it a liti- 
gious right. We consider the interest of the estate inthe buildings and 
the lease of the property as two distinct things. They are not compli- 
cated in the suit to annul the sale of the lease. We have already said, 
that in our opinion, the subrogation of the plaintiff to all the rights of 
Mrs. Smelser in the action of nullity, then pending, conveyed no right to 
the plaintiff. It is therefore unnecessary to determine whether the sub- 
rogation amounted to the transfer of a litigious right or not. But if it 
were a ligitious right, the fact of its transfer being made in the same act 
with the transfer of the interest in the buildings, by no means affects 
the validity of the latter. Uvtile per inutile non vitiatur 

It may be remarked that all the evidence introduced in support of the 
plaintifi’s claims, with the single exception of the sheriff’s deed, already 
noticed, was received without objection by the defendant. We con- 
clude, that with some modification, the judgment should he maintained. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court, so far as it decrees the defendant to pay the plaintiff 
the sum of eight hundred and four dollars and seventy-three cents, with 
interest specified, be annulled, avoided and reversed, and that in all 
other:respects it be confirmed, reserving to the estate any rights it may 
have against the defendant growing out of the contract of lease. 

It is further ordered that defendant and appellant pay the costs in 
the lower court, the plaintiff and appellee to pay the costs of the appeal, 

Rehearing refused. 
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No. 1816.—Srare or Louistana, ex rel., Mrs. Gausson, Executrix, and 
D. D. Wirners v. THE JUDGE oF THE SECOND District Court oF 
New ORLEANS, 


An executor or adminstrator is an officer of the court, and the funds coming into his hands as 
such are amply secured by the bonds he is required to give before entering upon the duties 
of his office. 

A bond in amount sufficient to cover costs will entitle any party to a suspensive appeal therefrom. 

The rule laid down in article 575 of the Code of Practice, which requires that the appeal bond to 
be given for a suspensive appeal shall exceed by one-half the amount of the judgment appealed 
from, does not apply to a case where an appeal has been taken from a judgment homologat- 
ing a tableaux filed by the executor; this class of cases is governed by the doctrine taught in 
Blanchin v. Steamer Fashion, 10 An. 345, State ex rel. Hickey v. Judge of the Fourth District 
Court of New Orleans, 20 An. 108, which may be rendered as follows: Where there is no 
standard specially fixed by law as to the amount of the appeal bond required to operate a 
supersedeas pending the appeal, the Judge a quo should allow a suspensive appeal on appéllant’s 
giving bond in an amount sufficient to cover costs. 

After an appeal bond has been filed, the Judge a quo is competent only to determine whether the 
appeal is suspensive or dovolutive, and to ascertain whether the sureties on the bond aré 
such as the law requires. 

The Supreme Court will, on application for a prohibition, inquire into the sufficiency of the appeal 
bond to entitle the appellant to a suspensive appeal. 


PPEAL from the Second District Court, Thomas, J. Bradford, Lea 
& Finney, and Roselius & Philips for relators, 


REPORTER.—This case was decided in the month of June, 1868, by 
the Supreme Court organized under the Constitution of 1864, Applica- 


tion for rehearing being made and not disposed of by that tribunal, was 
transferred to the present court, and on re-examination refused. 


InstEy, J. This is an application for a writ of prohibition to the 
Judge of the Second District Court of New Orleans, and others. 

The facts necessary to a proper understanding of the case are the 
following. The plaintiff in the suit in the said court, pending on the 
first of May, 1868, entitled Marie F. L. Ledoux, wife of John K. Elgee, 
deceased, v. Bessie Elgee Scott, heir and testamentory executor of J. K. 
Elgee, No. 2990, obtained a final judgment against the succession of 
John K. Elgee for— 

First—The sum of one hundred and twetity-two thousand nine hun- 
dred and one dollars and ninety-six cents ($122,901 96), with five per 
cent. interest on $95,969 66 thereof from Various persons. 

Second—For the delivery as her property of 579 3-5 shares of gas light 
stock with $17,938 80 dividends accrued thereon, and now in the Gas 
Company’s office, requiring the defendant to transfer the same stock 
and money, the said $17,938 80 forming a pfirt of the above $122,901 26, 
and the balance, say $104,963 16, in due course of administration, 

' From this judgment the defendant in the above suit, and also an 
intervenor, who claimed to be a cretlitor of the succession of J. K. Elgee 
for a large amount, obtained, in the legal delay from the court below, 
suspensive appeals to this court, on their giving each a distinct bond for 
five hundred dollars, the amount fixed by the judge. Afterward, on 
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the application of the plaintiff, the inferior court set aside the suspensive 
appeals and declared executory the judgment rendered by it on the first 
of May, 1868. 

The defendant and intervenor ask this court to issue a prohibition to 
the judge of the inferior court and to the plaintiff, inhibiting all proceed- 
ings whatever in execution of the said judgment during the pending of 
the suspensive appeal taken therefrom. 

It is not denied that within the legal delay of ten days next succeed- 
ing the date of the order granting the suspensive appeal, appeal bonds, 
conditioned as the law requires, for the amount specified thereon, with 
good legal sureties, were duly filed by the appellants in court, 

From this statement two questions arise— 

First—Was the amount of each of the said bonds, as fixed by the lower 
court sufficient to operate a supersedeas ? 

Second—Had not the, jurisdiction of the appellate court attached as 
soon as the appeal bonds were filed and the citation issued, which is 
unnecessary on appeals allowed in open court? 

I. It was the opinion of the judge of the court below, and it is strenu- 
ously contended in this court, that article 575 of the Code of Practice 
must be applied as cogently to judgments rendered against executors and 
administrators, approving judicially claims against succession, as to 

any other class or kind of judgments. 
' This court thinks otherwise. 

That article, properly read, refers evidently to ordinary judgments 
between individuals; whenever the amounts are so specified that if 
execution is not stayed, writs of fieri facias may issue at once to recover 
such specific sums as are thereby adjudged. It has no application to 
such judgments which are necessarily held in abeyance and which ean 
not be made executory until it be ascertained contradictorily with other 
parties in interest, on a tableau of distribution, whether the whole or 
any portion of such claims, although judicially recognized, can be made 
available. 

A judgment recognizing a claim against a succession has generally 
no greater force in law than an acknowledgment of the claims by an 
executor or administrator. See articles 985 and 986 of the Code of 
Practice. 

In either case the creditor can only obtain the payment of it con- 
currently with the other creditors. C. P. Arts. 986, 1054, 

Whether a claim against a succession is recognized judiciaily in 4 
direct action, or by opposition to a tableau of distribution, 10 An. 224, 
in either event, whatever may be the amount of a creditor's judgment; 
he can only recover on it such amount as may be awarded to him in 
such tableau when duly homologated. 

An executor or administrator is an officer of the court, and any funds 
or property in his hands belonging to the estate he administers, are 
amply secured, as the law does and the creditors may require bonds to 
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secure them and to ensure the faithful administration, and the creditor 
incurs no risk by the delay which an appeal, that every executor or 
administrator has the legal right to take (art. 572 C. P.), may occasion. 

Be this.as it may, it suffices that article 575 of the Code of Practice 
has not in letter or spirit any applicability to such a case as this, which 
is governed by the doctrine taught in Blanchin v. The Steamer Fashion, 
10 An. 345. State ex rel. Hickey v. The Judge of the Fourth District 
Court of New Orleans, 20 An. 108, and other kindred cases, a doctrine 
which the intervenor, who is not condemned to pay anything, may 
invoke in exercising his right of appeal. C..P. 571. 

And the doctrine is one sanctioned by reason and common sense, when 
applied to executors and administrators, otherwise their right to appeal 
would in most cases, for any practicable purpose, be wholly nugatory ; 
as it would require them to furnish security for the payment of debt, 
only recognized judicially for a solitary purpose, and which might turn 
out eventually to be utterly valueless by reason of the insolvency of the 
succession against which they have claims. 

As to the stock and dividends held by the Gas Company, and which 
the judgment of the lower court orders the executor and defend- 
ant to transfer to the plaintiff, that is certainly not covered by article 
575 C. P., which refers to the specific sum which a party is condemned 
to pay, nor does it fall under article 576 C. P., which refers to tangible 
movable property of a perishable nature, and not to mere incorporeal 
rights. No transfer of that stock and dividends could be made to the 
prejudice of the plaintiff, and a bond for costs for that would certainly 
suffice to prevent its becoming executory. The decree itself, if not re- 
‘versed, would, if the execution did not, according to the terms, transfer 
the stock and dividends, confer a title upon the defendant therefor. 

Il. It has been repeatedly held by this court that the moment a 
sufficient appeal bond is signed and citation issues, the jurisdiction of 
the Supreme Court attaches. See numerous cases collected in 1 Hen. 
page 74, section 3; and in the case of the State ex rel. v. The Judge of 
the Fifth District Court, it was held after the order was made and 
signed, granting a suspensive appeal, and approving the bond furnished 
‘by the appellant. We think the jurisdiction of the District Court was 
incompetent to disturb the order. If a bond is insufficient in amount to 
authorize a suspensive appeal, but is good for a devolutive appeal, the 
appeal will not be dismissed, but execution may issue (5 An. 366, 12 An. 
175), but may be enjoined. 

It was within the province of the lower court to say if the appeal 
‘was suspensive or devolutive, and to inquire into the question whether 
the appellants presented such sureties as the law required. It declared 
the appeal suspensive, and the security furnished for the amount is not 
questioned. We have examined the numerous authorities cited by the 
plaintiff, but they do not militate against the doctrine now announced. 
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We think the bonds sufficient to render the appeal suspensive, and that 
the relators are entitled to a writ of prohibition as prayed for. 

It is therefore ordered, adjudged and decreed that a mandate or writ 
of prohibition, issue to the Judge of the Second District Court of New 
Orleans, and to the plaintiffs in the within described suit, No. 29,990 as 
prayed for in the relator’s petition. 


Mr. Justice Taliaferro dissenting: 


The judgment appealed from requires the executrix to do a certain 
act and to pay a specific sum of money. The required act and the 
payment of the specified sum of money it is impliedly in the power of 
‘the executrix to perform. 

The appellants hold that the decree of May 1, 1868, against the 
executrix of J. K. Elgee, was merely a judgment liquidating a claim 
against a succession; and in that form to be afterward placed ona 
tableau as an acknowledged debt to be paid in due course of administra- 
tion according to its rank, if unaltered on appeal. That the order was 
therefore properly rendered for a suspensive appeal on a bond to cover 
costs. That the order being complied with and the required bond filed, 
the case was then beyond the reach of the District Court, which 
could not legally rescind the order and declare the judgment executory. 

It is contended on the part of the appellees that the proceedings in 
relation to the appeal were ex parte and unwarranted by law; and the 
same view of the subject seems to have been taken by the judge also 
when he reversed the order on trial of the rule. The appellees insist 
that the character of the appeal is fixed as devolutive, inasmuch as the 
bond was not given for-an amount to render it suspensive; and that no 
law authorizes any other bond now to be given, and that the appellants 
cannot, upon principles of equity, claim the right to furnish a bond to 
make the appeal suspensive. 

These issues being presented, I have to inquire whether the judgment 
appealed from belongs to that class of judgments from which suspensive 
appeals are often taken upon bonds to cover costs only; and whether 
the judge a quo had legally the right after the appellants had complied 
with his order, by furnishing the required bonds, to rescind the order 
and render the appeal devolutive, leaving the appellants free to proceed 
to the execution of the judgment. 

A reference to adjudged cases seems to indicate that generally where 
suspensive appeals have been taken on bonds to cover costs only, the 
property to be delivered, or the fund to be divided, was not in the hands 
of the appellant, or where the appellant was not ordered to pay anything. 
In the case of Millaudon v. Percy, 7 N. S. p. 353, the appeal was from 
a judgment of partition where the property was in the actual posses- 
sion of the appellee. In the case of Heath & Co. v. Vaught, et al., 16 
La. 515 the fund to be divided was in court. In the case of Blanchin v. 
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The Steamer Fashion, 10 An, 345, the money to be distributed was not in 
the hands of the appellant. In that case the court said—‘t The expres- 
sions of this article (575 C. P.) imply that the judgment to necessitate a 
bond in one-half exceeding its amount must be one in which the appellant 
has been compelled to pay, and do not seem applicable where the party 
appellant is condemned to pay nothing.” In the matter of the succes- 
sion of G. W, Parker, 18 An. 645, it was laid down that the judgment 
appealed from not being, in the language of article 575 of the Code of. 
Practice, for a specific sum of money, a bond for costs only is sufficient 
to suspend execution, In the case of the State v. The Judge of the: 
Fourth District Court of New Orleans, ex relatione Daniel Hickey, 20 An.’ 
pp. 108, the court sustained the relator, who contended that as he was not 
condemned by the judgment complained of to pay a sum of money nor to 
deliver real estate, a bond of appeal for $250, an amount sufficient to 
cover costs, was sufficient. 

: In the case, State v. The Judge of the Second District of New Orleans 
16 An. 371, opponents to a tableau of distribution were awarded a sui’ 
of money. The executrix was granted an appeal on giving bond and 
security ‘‘ as required by law.” The bond given being for a less sum 
than that required for a suspensive appeal, according to article 575 C. 
‘P., the court dismissed the application for a mandamus prayed for to 
eompel the District Judge to grant the relators a suspensive appeal on 
the bond furnished. 

Although it is not in conformity with the intent and purpose of the, 
law, which certainly contemplates an equitable distribution of the pro-: 
ceeds of an estate among its creditors, to permit the execution of 
judgments against saccessions for the payment of money to be proceeded: 
with as in ordinary cases by fieri facias, yet, I am unable to find in; 
the provisions of the Code of Practice regulating the mode of proceeding: 
in cases of appeal, that there is any distinction in favor of successions, by: 
which an administrator or an executor is exempted from a compliance; 
with article 575 C. P., where he appeals from a judgment ordering the: 
payment of a specific sum of money. I must reiterate the declaration 
made by this court in the case last referred to, 16 An. p. 371. Referring; 
to the requirements of articles 574 and 575 C. P., Chief Justice Merrick 
said: ‘* We are aware of no law which exempts successions (against 
which judgments have been rendered) from this rule.” The cases in 16 
L. 515 and 10 An. 345, do not make such exception. Articles 575 and 
1043 C. P., construed together, seem to me to sustain this opinion. 

Coming to the second branch of the inquiry, which relates to the legal . 
right of the Judge a quo to rescind his first order by which he granted 
the suspensive appeal and under which he accepted the required bond: 
furnished by the appellants, I shall, as in the first branch, refer to the 
adjudged cases bearing upon the inquiry. In 5 An. 518, the case of 
The State v, The Judge of the Second District Court of New Orleans, 
the court having under consideration the legality of an order of the 
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District Judge in granting a party a suspensive appeal from a judgment 
which removed him from his office of administrator and condemned him 
to pay a certain sum of money, Mr. Justice Slidell said; ‘‘In deciding 
the application upon this ground (the ground of construing the application 
for the appeal so as not to involve an attempt by the Judge to violate 
the law) we are not to be understood as recognizing the position that. 
a suspensive order of appeal illegally granted, would be binding upon 
the District Judge, especially in a case of this sort where an adminis- 

trator who has disobeyed the command of the law with regard to the 
funds in hand,” ete. In the case of Mrs. Perilliat v. A. Fernandez, 16 
An. 192, a motion was made in the Supreme Court to dismiss the appeal 
as suspensive. The court said: “It is not the practice of this court to 
decree a qualified dismissal.of an appeal such as the rule calls for. 
Such a decree would be tantamount to an order that execution issue 
notwithstanding and pending the appeal. It is well settled that an 
application for an order of that sort must be addressed to the court. 
which has rendered the judgment and not to the appellate court.” In 
2 Rob. 551 the case of Stanton v. Parker, the court said in regard to the 
application of the plaintiff in that court for a rule upon the defendant 
to show cause why other and solvent sureties on the appeal bond should 
not be furnished by him, or in default thereof why the plaintiff should. 
not be permitted to issue execution in a qua; “ This is a.matter which 
has properly to be tried before the lower court, which, though divested 
of jurisdiction as to the case itself, and*its merits has nevertheless the. 
power of pronouncing on the question whether the appeal is or shall be 
suspensive or devolutive, and to say whether the appellee shall be 
entitled to take execution or not, notwithstanding the appeal. The law 
and the Constitution have not given us that power.” In 16 An.251, the 
case of Kelly v. Lehman, the court dismissed the appeal on the ground 
that the bond covered the moneyed judgment but not the amount also of 
the note the defendant was required by the judgment to deliver. By 
the ruling in the case of The State v. Judge Buchanan, 13 La. 574, a 
party may proceed by rule in the District Court after an appeal granted. 
and bond filed, to show cause why the appeal granted should not be set 
aside on the ground that the surety on the appeal bond was insufficient 
and not such as required by law; so if the surety on a suspensive 
appeal bond is shown to be insufficient, the appellee may have his. 
execution immediately.” In Tanner v. King, 10 An. 486, a motion was 
made in the Supreme Court to dismiss the appeal on the ground that 
the security on the appeal bond was not a resident of the parish where 
the bond was given. The motion was overruled, the court saying: 
“The party appellee might have addressed himself to the court of the 
first instance to test the sufficiency or legal qualifications of the surety 
‘on the appeal bond.” There are numerous precedents for that proceed- 
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ing. In the case of Byrne v. Riddell, 4 An, p. 3, a party against whom 
a judgment was rendered, and who was duly notified of it in December, 
1845, applied by petition in the proper court in May, 1846, for a suspen- 
sive appeal. The Judge’s order on the petition was as follows; Let 
an appeal be allowed in this case, returned to the Supreme Court on the 
third Monday in June, 1846, on the appellant’s giving bond in the sum 
of $600, with J. L. Riddell as security, conditioned as the law directs. 
A bond was furnished according to the order. Afterwards upon suit 
brought against the surety, the question was as to whether the appeal 
was suspensive or deyolutive. Thecourt determining it to be devolutive, 
remarked; ‘ Suppose the order of the Judge had said that a suspen- 
‘sive appeal was granted. It would have been in direct violation of law 
and being rendered ex parte could not affect the plaintiff's right to 
execution which was acquired by the expiration of the legal delay. It 
is therefore clear that the plaintiff could have executed the judgment 
after the appeal was granted.” 

To the same purport are many other cases found in our jurisprudence, 
and also in that of other States of the Union. See the case of Cothe v. 
Crane, Barber’s Chancery Reports, p. 22, and that of Saltmarsh », 
Tutriel, 12 Howard, p. 387. 

I think there can be no doubt that the courts of the first instance 
have full and exclusive jurisdiction on appeals until the party appealing 
has fully complied with the terms of the law on the subject of appeals, 
whether suspensive or devolutive. That until such compliance the 
Judge of the court a qua is executory, and the Supreme Court has no 
jurisdiction of the case, and that the court of the first instance is not 
divested of jurisdiction over the case until the appeal has been formally 
and regularly taken according to law. I am of the opinion that in the 
case under consideration it was incumbent upon the appellants to have 
furnished within ten days from the date of the order of appeal, a bond 
exceeding by one-half the amount of the sum of money decreed by the 
judgment to be paid, fulfilling the requirements of article 575 of the Code 
of Practice. That this case is not one admitting a suspensive appeal to 
be granted on a bond to cover costs. That the bonds for $500, each given 
as stated by the Judge a quo at the instance of and upon the suggestion of 
the appellants themselves, are manifestly very far below the sum that, 
would have been required for a suspensive appeal. That they can avail 
only to sustain a devolutive appeal. That the proceeding by rule in the 
lower court to rescind the order first rendered and to make the judgment 
executory was a legal proceeding ; the first order having been illegally 
rendered. Iam of the opinion that prohibition applied for ought not 
to be granted. 

I concur in this opinion, and dissent from that of the majority of the 
court.—[W. B. Hyman, C. J. 
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On APPLICATION FOR REHEARING, 


LupeE.ine, C.J. We refuse to entertain the application for a rehear- 
ing in this case, because article 851 of the Code of Practice declares 
that the court shall pronownce finally and summarily on the right of 
jurisdiction. 

There is no delay necessary to make the order final. The application 
must therefore be dismissed. 








No, 1225.—Prerre Covussrrat v, THEODULE OLIVIER. 


In an action of damages for slander where the verdict of the jury is manifestly contrary to law 
and the evidence, the Supreme Court will not undertake to assess the damages, but will re- 
mand the case for a new trial. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Fred. Buisson & A. Derbes for appellant, Sambola & Ducros for 
appellee. 

Lupe.ine, C.J. A careful examination of the testimony in this case 
has convinced us that the verdict of the jury was contrary to law and 
the evidence. In a case so peculiarly within the province of a jury, we 
would not disturb the verdict, if it were not manifestly wrong. 

But we are not satisfied, that, under the circumstances, this court 
should assess the damages. 

It is therefore adjudged and decreed that the judgment of this court, 
rendered on the twentieth of April, 1868, be avoided; that the judgment 
of the lower court be reversed, and that the verdict of the jury be set 
aside. It is further ordered that this case be remanded to the District 
Court for further proceedings according to law, and that the appellee 
pay costs of the appeal. 








No. 1435.—W. F. Wiruiams v. F. 0. Woopman. 


Whero the appeal is manifestly taken for delay the judgment appealed from will be affirmed 
with damages for frivolous appeal. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
O. Roselius & Alfred Philips for plaintiff, Henry J. Leovy for de- 
fendant and appellant. 

LupeEtine, C.J. This suit was brought on a promissory note. The 
defense is a general denial. There was judgment in favor, of the 
plaintiff, and the defendant has appealed. 

The evidence clearly sustains the judgment, and it is manifest that 
the appeal is frivolous. 

It is therefore ordered and adjudged that the judgment of the lower 

court be affirmed, with seventy-five dollars damages and costs of this 
‘court, , 
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No. 1867.—Jonn Rooney v. W. H. Brown. 


Acontract with the City of Jefferson for curbing and gutter built on the sidewalk within the 
corporation is not a tax, toll, or impost, within the meaning of article 74 of the Constitution 
of 1868. 


Where the amount involved does not exceed five hundred dollars, the appeal will be dismissed. 


PPEAL from the Second Judicial District Court, Parish of Jefferson, 
Dugue, J. Geo. L. Bright, Cazabat & Philips for appellant, W. B. 
Koontz for appellee. 

Howe, J. The appellee moves to dismiss the appeal on the ground 
that the amount involved is less than five hundred dollars. 

The suit is brought to recover four hundred and twenty-one dollars 
and sixty-three cents, and about five months’ interest, for curbing and 
gutter built in front of the defendant’s property, in Jefferson City, 
under a contract with the city adjudicated to plaintiff in pursuance of 
an ordinance; it being claimed that defendant is liable to plaintiff under 
the provisions of the act of 1867. There was judgment for defendant, 
and plaintiff has appealed. 

The question upon this motion is whether the amount claimed is 4 
tax, toll, or impost in the sense of article 74 of tlie Constitution, so as 
to give this court jurisdiction without regard to the amount involved, 

The question must be answered in the negative. In the case of the 
City of Lafayette v. the Male Orphan Asylum, 4 An. p. 1, this court 
held that the amount demanded by the corporation as a contribution to 
the expense of paving sidewalks in front of the property of the Asyluni 
was not a tax, and approved the doctrine laid down in the matter of thé 
Mayor of New York, 11 John. 80, in which a similar decision was made. 
It will not be contended that the claim sued upon is a toll or impost: 
The appeal must therefore be dismissed. 

* It is therefore ordered that the appeal herein be dismissed with costs: 








No. 1950.—Srate or Lovuistana, ex rel. MicuarL Wetsh, % THE 
JUDGE OF THE NiInTH JuDIcIAL District or LOUISIANA. 


Whenever the Judge of the District Court is personally interested in the suit he shall call upon 
the Parish Judge of the parish whére the suit is pending to try the case, Constitution of 
1868, art. 90, 


PPLICATION for a Mandamus. H. 8. Lasse, Attorney and Agent 
for petitioner for mandamus. 

Lupetine, C.J. An application is made to this court for a writ of 
nandamus to compel the Judge of the Ninth Judicial District Court of 
Louisiana to call tipon the parish judge of the parish of Rapides to try 
the suit number eighty and a half on the docket of the Ninth District 
Court, held in the parish of Rapides: 

The answer of the Judge is considered insufficient to justify his con- 
ducts Article 90 of the Constitution of this State declares when the. 
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District Judge is personally interested in the suit; he shall call upon 
the parish judge to try the case. Ordering a suit to be placed on a re- 
cused docket, simply, is not a compliance with the requirements of the 
Constitution. 

We think that the order prayed for by the defendant in the suit 
number eighty and a half, entitled John and W. H. Osborn v. Michael 
Welsh, should have been granted. 

It is therefore ordered that the mandamus issued in this case com- 


manding the Judge of the Ninth Judicial District of Louisiana to call 
upon the parish judge of the parish of Rapides, to try the case of John 
and W. H. Osborn v. Michael Welsh, pending in the District Court held 
in and for the parish of Rapides, be made peremptory. 








No. 1999.—P. M. Larry v. P. M. B. Lapin Et ats. 


‘The only question presented on an appeal by a third party from an order of seizure and sale is, 
had the Judge who granted the order sufficient evidence before him to authorize the issuing 
of the writ. A third party appealing from an order of seizure and sale, may avail himself of 
all that is in the record that affects his rights; but the validity of the mortgage on which the 
crder of seizure is based cannot be inquired into on such appeal. 


PPEAL from the Fourth Judicial District Court, parish of St. James, 
Beauvais, J. Fellows & Mills, Poche & Legendre, for appellees, 
L. Castera and 0. Hunt, for appellant. 

HowELt, J. Mrs. Longpre Fitzgerald, a third person, ‘lleaing that 
she is a mortgage creditor of the defendants, and that she is aggrieved 
by the order of seizure and sale issued in this suit, has appealed there- 
from, and the first question presented is, has she such interest as to 
maintain this appeal ? 

The only inquiry on such appeal is, whether or not the Judge had 
sufficient evidence before him to authorize his fiat, 6 R. 58; 11 A. 4; 
and the appellant complains that there is no authentic evidence of two 
special indorsements on the note held by plaintiff, and he therefore is 
without right to the same. She can avail herself of all that is in the 
record, which affects her rights (3 R. 116); but it is clear that the only 
interest which she can have in this suit is as to the existence or validity 
of plaintiff’s mortgage, which cannot be inquired into on this appeal. 
Her mortgage rights cannot be affected by the question, in whom the 
title to the note in suit legally exists. It is a question which the de- 
fendants may waive, and therefore one of which she cannot avail her- 
self in this form of proceeding. Sce 7 N. S. 676. 

It is therefore ordered that the appeal herein be dismissed with costs. 
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No. 1575.—Manie Evcenre Mitte and Husband v. CLarisse Dupuy 
and Husband. ; 


Tho tacit mortgage allowed by law in favor of minors, on the property of their tutor dates from 
the appointment, and the tacit mortgage allowed by law on the property of the husband in 
favor of the wife to secure the restitution of her paraphernal property which has come into 
his hands dates from the time the property was received. 

In a case where the property of the husband is not sufficient to pay the mortgage due his ward, 
for which he is liable as tutor, and the mortgage in favor of his wife for the restitution of 
her paraphernal property which he has received, the rank and priority of mortgage must 
be determined by the date at which they respectively took effect. 

Obligations to pay money accompanied with a mortgage are classed as movables. 

Where two parties holding claims of equal dignity against a third, enter into an agreement in 
writing to the effect that one is not to take any legal steps without giving the other notice, 
and in disregard of the stipulations in the agreement one of the parties proceeds by seizure 
and sale he will not be allowed any preference over the other on account of the seizure thus 
made in violation of the agreement. In such case the law will place the other party in the 
exact position he might have occupied had he received notice. 


—— from Fifth District Court, Parish of Iberville, Posey, J. 


Barrow & Pope, for appellants, Provosty, Rousseaux and Estevan, 
for appellees. 


REPORTER.—This case was decided in the month of March, 1868, by 
the Supreme Court organized under the Constitution of 1864; an appli- 
cation for a rehearing was made which was still pending at the adjourn- 
ment of the court. The present court on an examination of the appli- 
cation refused the rehearing in the month of January, 1869. 


Itstey, J. In the year 1862, Michel Hebert, the legal tutor of the 
minor Marie Eugene Mille, then wife of Joseph A. Breaux, filed in the 
District Court of Iberville, his account of tutorship which represented 
the liquidated balance in money, besides other property coming to his 
ward to be fifty thousand seven hundred and seventy-five dollars, on 
which sum the tutor agreed to pay her interest at the rate of eight per 
cent. per annum from the thirteenth of May, 1861, secured by legal 
mortgage on the tutor’s immovable property, from the nineteenth De- 
cember, 1856. 

Subsequently, on the sixth of January, 1866, Mrs. Clarisse Dupuy, the 
wife of the tutor, Michel Hebert, obtained against her husband in a suit 
for separation of property, a judgment for the sum of fifty-six thousand 
two hundred and fifty-one dollars and thirty-three cents, with the recog- 
nition of her legal mortgage on her husband’s immovable property, 
dating from the respective periods at which the several amounts con- 
stituting the above mentioned sum total were received by her husband. 
These are the conflicting claims against Michel Hebert, which have 
caused the present controversy, and as the debtor’s assets are now in- 
sufficient to satisfy both of them, each of the parties to this suit is 
striving to invalidate the claim of the other. The case is somewhat 
‘complicated, and it is rendered more so by an agreement entered into 
by, or for the parties, to which we shall have occasion presently to refer. 
Before, however, adverting to the complications occasioned by the agree- 
ment, we will proceed to determine the nature and value of each of the 
conflicting claims; and first, that of the minor, the plaintiff in this suit. 
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The final account of tutorship was rendered in court by the tutor to 
his ward, who had attained the age of majority im accordance with 
article 350 of the Civil Code. (See 2 An. 71; 11 An. 523; 8 N. S. 665; 
Marcade vol. 2, 262. It was found to be correct in every particular, by 
the ward and her husband, who did not oppose it but prayed for its 
homologation, and it was thereupon homologated by the court. 

The judgment of homologation is not directly attacked for fraud and 
collusion, and as this court said in Lessassier v. Dishiell, 17 An. 205: 
“No evidence has been adduced to show that the amount in favor of the 
minor liquidated by judgment against the tutor, was not really due; 
said judgment is not attacked as fraudulent and collusive, and it is 
prima facie evidence that the sum, the payment of which is secured by 
legal mortgage, is justly due.” See also 1 La. Rep. 379; 8 La. 199. 

Notwithstanding this, the minor’s claim was abundantly proved on 
the trial of this case. The interest allowed was eight instead of five per 
cent. per annum, to which latter rate, as regards the plaintiff, it must 
be reduced. (2 An. 885.) The judgment being final against the tutor, 
the ward has no further action against him in relation to the tutorship, 
and hence, no question of prescription as to the minor’s action against 
his tutor, can be possibly raised against her. 

Second.—As to the claim of the wife, the defendant in this suit, against 
-her husband. 

Under the pleadings, the onus devolved upon her to show that the 
judgment separating her in property from her husband, and fixing her . 
paraphernal claims, was correctly rendered ; that the money claimed by 
her was paid into his hands, or that he otherwise disposed of the same 
for his individual interest. 1 Hen. page 588, C. C. 2367, 11 La. 558, 6 
Rob. 36, 18 An.-105, 10 Rob 154. This she has proved satisfactorily. 

The amount of her judgment against her husband is therein stated to 
be fifty-six thousand two hundred and forty-one dollars and thirty-three 
cents, the whole of which amount came into his hands; but only forty- 
eight thousand four hundred and fifty-nine dollars of the amount was 
received by him previous to his appointment as tutor of the plaintiff. 
Of this last amount, fourteen thousand eight hundred and ninety-two 
dollars and forty cents is admitted to be a correct charge, and it is 
proved that the wife’s inheritance from her mother’s succession, say 
seventeen thousand eight hundred and seventy-nine dollars and forty- 
four cents, and also fifteen thousand six hundred and eighty-eight dol- 
lars and sixty-four cents, her distributive share of her father’s crops, 
divided from time to time among his children, came into her husband’s 
hands. This is principally proved by the defendant’s brother, who 
from his relationship to the defendant and his proximity to, and con- 
stant social intercourse with her, was in a situation to know all the facts 
to which he testifies. Most of the sums paid to the husband, at different 
periods, exceeded five hundred dollars, but the testimony of this witness 
alone is sufficient to establish these payments (M. R. 393; 14 La. 346; 
2 An. 536; 8 An. 308), although there is other testimony beside in the 
record. 
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For the sum of forty-eight thousand and fifty-nine dollars and fifty- 
four cents, received by her husband previous to the 19th December, 
1856, the defendant Mrs. Hebert, has a legal mortgage against him on 
his immovable property, superior and higher in rank to that of the 
plaintiff, Mrs. Breaux, and this prior mortgage must be first satisfied 
out of the proceeds of said immovable property. 1 Hen. page 947; 
6 La. 26; 5 Rob. 349; 4 An. 569; 2 An. 776. 

On the first of February, 1866, in virtue of writs of fi. fa., issued on 
the two judgments in favor of the plaintiff and defendant respectively, 
considerable property, movable and immovable, was seized by the 
sheriff. Among the property thus seized, were three promissory notes, 
drawn by Tessier and Dubuclet, one for $2,500, another for $2,500, and 
‘the last for $4,000, all bearing 8 per cent. interest. After the seizure, 
and before any further progress had been made in regard to it, the 
parties to this suit, by their respective counsel, entered into the follow- 
ing agreement: 

‘Whereas, Michel Hebert and Eugenie Mille, wife of Joseph A. Breaux, 
chold certain notes drawn by John Chastant and Alice Chastant, and 
‘secured by mortgage ; and whereas, it is desirable to foreclose the mort- 
‘gage on same immediately ; and whereas, a projet for the compromise 
‘of the matter of Mrs. Eugenie Mille, wife of Joseph A. Breaux, is on 
‘foot: Now, in order to effect such purposes, if possible, it is agreed 
that neither of us will issue execution in either of said cases, to seize 
the interest of Michel Hebert in said notes, without giving due notice 
to the other, and without permitting the other to lay his execution upon 
same simultaneously if she sees fit; and it is agreed, that the sheriff of 
the parish of Iberville, shall postpone the sale of the property seized 
under the writs issued, until further notice from both parties, or until 
the projet for a compromise shall be definitely settled.” 

In view of this agreement, the Chastant notes, which were in pos-. 
session of Michel Hebert, were delivered up to the plaintiff's counsel 
for the purpose of putting them in suit, which was done, the petition 
being signed by the attorneys of both parties. 

The contract alluded to, by which the Chastant notes came under the 
control of the plaintiff, who by the steps she took in regard to them 
ratified it (if ratification was necessary—2 La. 140) was evidently passed. 
in mutual confidence and good faith, and should have been observed in 
a spirit of fairness. It was a law the parties made to themselves, and 
neither party can be permitted to violate it. Art. 1895 and 1897 C. C. 
It was distinctly understood that neither of the parties to it was to 
issue executions on her judgment to seize the interest of Michel Hebert. 
in the Chastant notes without giving due notice to the other, and with- 
out permitting the other to lay her execution upon same simultaneously 
if she sees fit. And yet, in total disregard of this agreement in relation: 
to the Chastant notes, the plaintiffs counsel, under the direction of his 
client, suddenly takes out writs of fi. fa., under the two judgments in 
favor of the plaintiff and defendant, both writs addressed to the sheriff 
of the parish of Point Coupee, the residence of Chastant, and proceeds 
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to execute the writ in favor of the plaintiff, returning into court the 
defendant’s writ, unexecuted. It is true, the plaintiff’s counsel notified 
the counsel of the defendant that under instructions from his client, 
he would disregard the understanding or agreement of the twenty-sixth 
March, and would proceed in the most speedy manner to execute his 
(her) judgment without regard to that of Mrs. Hebert. Further, that 
his client had declined the propositions for compromise and they were 
at an end, and that he returned Mrs. Hebert’s writ. 

Notwithstanding due diligence on the part of the defendant, it was 
impossible for her to make a levy simultaneously with that made by 
the plaintiff upon the Chastant notes, and this was the result of the 
breach of contract on the part of the plaintiff, who cannot be permitted 
to profit by her illegal act. Art. 1940 §2 C. C. 

Justice and equity require that the defendant be placed in regard to 
the Chastant notes in the exact position she would have occupied in 
relation to them had the contract been faithfully adhered to by the 
plaintiff. As the defendant is legally entitled to have her judgment 
satisfied by priority and preference over the plaintiff out of the pro- 
ceeds of Michel Hebert’s immovable property, it is contended for her, 
that the Chastant and Vessier and Dubuclet notes, secured by mortgage, 
fall in the class of immovables, and that she can claim the proceeds 
thereof to be applied by preference to her claim. This position is un- 
tenable, as by articles 466, 3250 and 3256 of the Civil Code, obligations 
accompanied with a mortgage are classed as movables. Marcade on 
this question says: 

“‘L’hypotheque n’est peont un demimbrement de la propuite de l’im- 
mouble, un orai jus in re sur cette immouble; c’est un semple jus ad 
rem ad pecuniam, comme la crienne contre la personne; cur, ce n’est 
veen autre chose que cette creame elle meme on tuut qu ’elle execue. 
contre 'immouble. Tome 2, p. —. 

The simultaneous seizure of the property of Michel Hebert in the 
parish of Iberville, under the two writs, conferred upon each seizing: 
creditor a proportionate privilege upon the movables so seized. Art. 
722, 723, C. P., which each seizing creditor could have claimed, so long 
as her seizure was not released by her. Acts of 1855 page 253 No. 119. 

It was not released by the agreement of twenty-sixth March, but that 
of Mrs. Hebert-was by her own act released. Not so that of Mrs. Breaux, 
who under her seizure caused the Vessier and Dubuclet notes to be sold 
at sheriff's sale and purchased them herself. Her title to these notes so ac- 
quired, was a better one than that which Mrs. Hebert derived from a sale 
made to her by her husband in part satisfaction of her judgment, whilst 
the notes were under seizure in the hands of the sheriff, and plaintiff, 
Mrs. Breaux, is entitled to the proceeds of these notes to be credited upon 
her execution. 

All the questions raised by the pleadings in this case, are thus dis- 
posed of, . 

There are in the record several bills of exception, which as our atten- 
tion is not directed to them, we have not noticed. 16 An, 86; 14 An. 721. 
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Considering the reasons above set forth and the law and the evidence, 
it is, therefore, hereby ordered, adjudged and, decreed, that the judg- 
ment in favor of Eugenie Mille, wife of Joseph Breaux against her 
former tutor, Michel Hebert, for the amount therein mentioned, with 
legal interest and legal mortgage on all his immovable property from 
the nineteenth December, 1856, the date of his appointment as her 
tutor, be and it is hereby recognized as valid and of full force and effect, 
in law. 

It is further ordered, that the judgment in separation of property 
obtained by Mrs. Clarisse Hebert against her husband, with her legal 
mortgage, anterior in date to, and higher in rank than that of Mrs. 
Clarisse Breaux, but only so far as the amount of forty-eight thousand 
four hundred and fifty-nine dollars, be and the same is hereby recognized 
as valid and of full force and effect in law. 

It is further ordered, that the title of the plaintiff, Mrs. Breaux, to the 
Vessier and Dubuclet notes, be and it is hereby declared valid, and 
that the proceeds of the sheriff's sale thereof, be applied pro tanto to 
the extinguishment of her claim against her tutor. 

It is further ordered, that all the proceeds of the immovable property 
of Michel Hebert, seized and advertised to be sold by the sheriff, when 
sold, or if already sold, be and the same be first applied to the payment 
of the legal mortgage in favor of the defendant by preference over the 
legal mortgage of the plaintiff, Mrs. Breaux. 

It is further ordered, that the sheriff of the parish of Pointe Coupee, 
do, on his making his return to the District Court of Iberville under the 
writ of fi. fa. issued therefrom, pay the proceeds of sale of the Chastant 
notes into the said District Court, and that the same shall be divided 
ratably between the parties plaintiff and defendant, in proportion to 
the amounts of their respective judgments against Michel Hebert, in 
the same manner as if their seizures had been made upon the notes 
simultaneously according to their agreement. 

It is further ordered, that the case be remanded te the District Court 
to apply the proceeds of the property of Michel Hebert, now subject to 
the claims of the parties to this suit, or what may remain due thereon, 
respectively, in accordance with the rulings of this decree. And it is 
finally ordered, adjudged and decreed, that so much of the judgment of — 
the District Court as conflicts or is at variance with this decree, be an- 
nulled, avoided and reversed; otherwise, that it be, and is hereby 
affirmed. The costs of the appeal to be paid by the defendant and ap- 
pellee. 

Judge Labauve recused. 

Rehearing refused. 
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No. 1450.—Davip R. Fox v, CHaARLEs A. WEED, 


A judgment and certificate of discharge by the Bankrupt Court will operate a perpetual bar to 
further proceedings in the State Courts against the bankrupt, on demands that existed 
before the decree, Bankrupt Act sec, 34, approved March 4, 1867, 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J, 
T. M. McGill, for appellant, Sullivan, Billings & Hughes, for 
appellee, 

Wrzy, J. This is an action for the value of two hundred cords of 
wood, which plaintiff alleges was taken by defendant from his planta- 
tion, in the parish of Plaquemines, in 1862. 

Defendant pleaded the general denial, and the prescription of three 
years. 

There was judgment in favor of defendant, and plaintiff has appealed. 

Defendant pleads in this covrt that he has been adjudged a bankrupt 
according to the provisions of ‘‘An act to establish a uniform system of 
bankruptcy throughout the United States,” passed by the Congress of 
the United States, and approved second March, 1867. He also files his 
certificate of final discharge granted on the thirtieth November, 1868. 
by the honorable United States District. Court for the District of 
Louisiana. 

We think the proceedings in bankruptcy and the final discharge of 
the defendant, Charles A. Weed, a complete bar to further proceedings 
in this court, and that this court has no further jurisdiction of the case, 
(Bankrupt Act sec, 34). 

It is therefore ordered that this appeal be dismissed at the cost of 
appellant 








No. 1898.—-Erastus F, CHANDLER AND AvuGutTus B. CHANDLER ¥, 
AntTHony Barrett, Executor. 


The rule that testaments are more easily avoided than contracts, on the ground of mental 
unsoundness, does not refer to the amount of intellect required in a testator. So far as 
the latter is concerned, a will may be made by any mind which has the soundness and 
strength necessary to endure the conflict involved in the making of a bargain. 

Insanity is never presumed. 

Ifa testament preésent a series of wise and judicious dispositions, the onus is upon the heirs who 
attack it to prove unsoundness of mind at the date of its execution. 

If by facts occurring near the time of the date of the testament and preceding and following it, 
the heirs have proved an habitual state of insanity, then, and notwithstanding the wisdom 
of the will, the onus would be shifted on the legatee to prove the sanity of the testator 
during the intermediate time, that is, at the date of the testament. 

If, however, no habitual state of instanity is established, and the acts of folly are rare, and occur 
at periods distant from each other and from the date of the testament, the testament, if not 
destitute of good sense on its face, will be presumed to be the offspring of a healthy volition 
and a lucid memory. 

The opinions of medical men are received upon questions of professional skill; but they should 
state the facts on which such opinions are based, and the opinions themselves are not con- 
clusive but must be weighed as other evidence. 


PPEAL from the Second District Court of New Orleans, Theard, J. 
Fourth District Court, presiding. J. P. Boyd and M. CO. Dunn for 
plaintiff and appellees, Alex. T. Steele, for defendant and appellant. 
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Howe, J. The plaintiffs in this case allege that they, together with 
a minor brother and minor sisters, are the sole heirs of Mrs. Christina 
Chandler, their father’s sister, who died in New Orleans on the second 
of August, 1866. That on the twenty-fourth day of July, 1866, the 
deceased executed an instrument called and known as her last will and 
testament before A. Hero, Jr., notary, by which she bequeathed all her 
property to the defendant Barrett, constituting him universal legatee 
and sole executor; that the will has been admitted to probate upon 
application of the defendant, but that it is null and void for the reasons 
that at the time of making the will, and for many years prior thereto, 
the testatrix was totally disqualified and incapable of making a will; 
and also for other reasons, which having been abandoned by plaintiffs 
it is unnecessary to discuss. They pray that the will may be annulled 
and avoided, and that the plaintiffs with their minor brother and sisters 
may be adjudged to be entitled to inherit and possess the estate, and 
for general relief. 

The defendant pleads the general denial; especially denies the rela- 
tionship of plantiffs’ father; avers that the testatrix, ‘‘Christina Chandler, 
at the age of seventy years lived alone, uncared for and neglected by 
the plaintiffs who lived very near to her,” and asserts that the deceased 
‘when she made her will and until her death exhibited more than 
ordinary proof of sanity and capacity to do business.” 

There was judgment for plaintiffs and the defendant has appealed. 

The only question in the case, in the view we have taken of it, is, 
whether Christina Chandler, on the twenty-fourth day of July, 1866, 
had testamentary capacity, or whether on the contrary she was in- 
testable by reason of unsound mind? The question, we must say, is 
not very clearly presented by the pleadings, but it seems from the whole 
record to have been the main point at issue. And here we may remark 
that, while it is true as stated by this court in Aubert ». Atibert, 6 Ann. 
106, and urged by plaintiffs at bar, that testaments are more easily 
avoided than contracts on the ground of unsoundness of mind, yet this 
distinction applies to such matters as those of notoriety and interdiction 
and not to the amount of intellect required in a testator. So far as the 
latter is concerned, a will may well be made by any mind which has 
the soundness and strength necessary ‘0 endure (23 couflict involved in 
the making of a bargain. It would be unreasonable to require that a 

testator should have more mental vigor and a more lucid memory than 
a person who makes a contract. (See Merlin, Repertoire, vol. 13, page 
550; Stevens v. Van Cleve, 4 Wash. C. C. R. page 267; Converse v. 
Converse, 21 Vermont 168. 

It appears from the evidente that Christina Chandler resided in 
Missouri in 1825; that her husband died in that year; that soon after 
his death she became the mother of a son Thomas W. Chandler; that 

in 1835 she removed to Vicksburg, where she remained until about 
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1850; that she then came to New Orleans and lived here with her son 
up to the time of his death in April, 1865; and that she survived him 
‘about sixteen months, managing his succession of which she was sole 
heir, and living alone in the same house in Canal street where she had 
lived for some time before. In considering the question of her alleged 
unsoundness of mind at the time her will was made there are some 
elementary principles which may guide us to a just conclusion. ‘ The 
Roman law,” says Com. Delisle (Donations et Testamens, page 82), 
“furnished rules on this point which still deserve to be followed. If 
the testament present but a series of wise and judicious dispositions, it 
is for the heirs who attack it to prove unsoundness of mind at the date 
of the testament. If it contain dispositions such as would cause in- 
sanity to be presumed, although susceptible of being justified by 
peculiar circumstances, it is for the legatee to prove by witnesses the 
sanity of the testator as against the terms of the testament. But if by 
facts occurring near the time of the date of the testament, and pre- 
ceding and following it, the heirs have proved an habitual state of 
insanity, we are constrained to think that then, and notwithstanding 
the wisdom of the act, the legatee should be held to prove the existence 
of soundness of mind during the intermediate time. If, however, the 
acts of insanity were rare and occurred at periods distant from each 
other and from the date of the testament, the testament would sustain 
itself, and would be presumed to have been made in a lucid interval, at 
least if the act was not destitute of good sense and betrayed no insanity.” 

‘The presumption,” says Toullier, ‘‘is always in favor of the act. 
Insanity is never presumed. The advanced age of the donor, the 
forgetfulness of his family, the largeness of the legacy, the low rank of 
the legatee, will not of theniselves suffice to decide that the testator is 
not of sound mind.” Droit Civil, vol. 3, p. 44. See also Mareade, vol. 
3, p. 403, Duranton, vol. 8, p. 167. 

“The presumption of sanity does not cease,” says Troplong, ‘“be- 
cause the testator has experienced some transitory intellectual derange- 
ment at atime anterior to the testament.” Donations et Testamens, 
vol. 2, p. 56. And the same writer animadverts with characteristic 
energy upon-the tendency he has observed “‘to transform a morbid 
susceptibility, an ephemeral, excessive excitement, a superficial trouble, 
into one of those profound alterations which destroy the reason.” 

The English law seems to be the same upon these points. In the 
case of Chambers v. The Queen’s Proctor (2 Curteis 415, cited by Ray, 
p. 272, and Jarman on Wills, vol. 1, p. 72), the deceased was an attorney 
who made his will on the fifteenth November, 1839, and committed 
suicide the next day. He labored under singular delusions, having no 
foundation in truth, on the three days next preceding the day on which 
the will was executed; among others that the benches of the. Inns 
‘Temple were about to disbar him on account of an imaginary trivial 
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fraud he had practiced on them, and that in consequence thereof he 
was a lost man and must be got out of the country. It appeared that 
delusions equally gross possessed his mind in 1838. But the court (Sir 
Herbert Jenner) said that the first point to be considered was whether 
habitual insanity had been proved, “ because it is admitted that where 
habitual insanity does not exist the proof of actual insanity at the time 
the will was made must come from those who impeach the act. The 
court, therefore, must look for proof of habitual insanity or insane 
delusion from those who oppose this will;” there being no evidence of 
actual insanity at the moment the will was made, the court was of 
opinion that no habitual insanity had been proved, and the will was 
therefore sustained. (See also Fulleck v. Allison, 3 Hazzard 527. 

In the common law States of our own country, the same general rules 
have been laid down. Clark v. Fisher, 1 Paige 174; Jackson %. Van 
Deusen, 5 Johnson 144; Halley v. Webster, 21 Maine 461. 

Turning to the evidence in the record we find the principal acts of 
folly relied upon by plaintiffs to be that about the year 1850 or 1851, 
the testatrix, Christina Chandler, ran up on the roof of a house as if 
trying to escape from an imaginary robber; that about 1856 she had a 
delusion that her brother had killed seven men and cut them up and 
thrown them in a well; that ‘‘some time before the war’ she took all 
her bed clothing and her clothes and burned them; that about 1863 
she informed one of the witnesses that her son and a young lady had 
bought a large kettle and she believed it was their purpose to boil her 
up in it; that during the last illness of her son, about sixteen months 
before her own death, she was very miserly in her housekeeping, to his 
discomfort; that about two weeks before her death she offered to will 
her property to a neighbor, Mrs Hannegan, if the latter would attend 
to her wants in the way of nursing, and afterwards offered to will it to 
Mr. Hefferon, another neighbor, if he would go in and take care of her 
during her last illness; that on another occasion, the date of which is 
not fixed, she had a fear of being poisoned by her son, and refused for 
a time to drink water from his cistern; that her habits were those of a 
‘miser, and that she was afraid of being cheated and robbed; that some 
time prior to September, 1861, calling at the house of the plaintiffs’ 
father, Maryland K. Chandler, she would say when she came to the 
gate, “‘ Maryland, will you kill me?” and he would jokingly reply 
‘‘ yes,” and she would then call the witness her sister-in-law. 

The plaintiffs also rely on the opinions of experts, but the experts do 
not seem to agree as to what was the character of Mrs. Chandler’s 
mental aberration. They do not appear to have considered her imbecile 
nor afflicted with dementia. In their opinion the unsoundness took the 

. form of mania of some kind. The judge of the court who recused 
himself and was called as a witness, thought her of unsound mind; that 
she seemed to distrust everybody except the Judge of the Second 
District Court, to have a morbid fear of being robbed and cheated, and 
to have “a mania for penurious conduct.” He thought, however, that 
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she knew how to keep her money, that she was not violent, and he 
did not deem it his duty to interdict her. He did not see her after 1865. 
The first medical witness thought her insane and seemed to lay much 
stress upon the delusion in 1863, in regard to her son, and her manner 
at that time, and her conduct when her son was ill in April 1865. He 
did not see her for about six months prior to her death except as he 
saw her passing in the street. The second medical witness declared 
that she “was afflicted with what is called moral insanity, which is 
characterized by cruelty to one’s kindred.” He did not see her after 
April, 1865. 

We may here observe that while it is true that experts may give 
opinions, and that the opinions of medical men are freely received upon 
questions of professional skill, it is equally true that they ought also to 
state the facts on which those opinions are based, and that the opinions 
themselves are not conclusive, but must be weighed as other evidence. 
5 La. 276; 4 Ann. 377; 1 Jarman on Wills 78. 

We have given a careful consideration to the testimony of these 
experts, and are constrained to think that no habitual state of insanity 
has been established by it. Nor do we think the other witnesses have 
established such a state. Penuriousness or miserly conduct is hardly 
evidence of such a condition. The desire of the deceased to leave her 
property to her neighbors, provided they would nurse her in her last 
hours, seems to have been an effort to attract a kindly attention, and we 
might adopt in this regard the language of Chancellor Kent, and say: ‘It 
is one of the painful consequences of extreme old age that it ceases to 
excite interest, and is apt to be left solitary and negleeted. The control 
which the law still gives toa man over the disposal of his property is 
one of the most efficient means which he has in protracted life to com- 
mand the attentions due to his infirmities.” Van Alst v. Hunter, 5 
John. ch. 148. 

The fear which Mrs. Chandler had of being robbed and cheated, we 
do not think unnatural in an aged woman who appears for upwards of a 
year before her death to have lived alone unvisited by a single one of 
her relatives. The plaintiffs and their mother do not seem to Ifive 
seen her since 1861; although for the greater portion of the time from 
1861 to 1866, they resided within three miles of her house. From the 
squalid style in which she lived it is as likely that the burning of bed 
clothing and clothes ‘‘some time before the war,” that is at least six 
years before the will was made, was a sanitary precaution as that it 
was the act of a lunatic, and even if it was an act of pegromania, it was 
never repeated in any form. 

As for the delusions whieh perplexed hei inind at different times 
during a period of sixteen years, it is to bé observed that they were few 
in number; were not permanent in their ¢haracter, and were separated 
from each other and from the date of the testament by long periods of 
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time. They were undoubtedly morbid, and we may presume they indi- 
cated cerebral irritation at the time they appeared, but we find no trace 
of them in the evidence after the year 1863, and the will was made in 
1866. 

We are of opinion, therefore, that the plaintiffs have not overcome 
the presumption of sanity which must exist in favor of a will so rational 
as that of the testatrix in this case; and we are confirmed in this 
opinion by the testimony for the defense. We there find Mrs, Chandler, 
four weeks before’ her death, consulting a lawyer in regard to a suit 
which had been brought against her, and stating the facts to: him with 
clearness and accuracy. Two days after she calls again upon her 
counsel, informs him correctly of her family relations, of the fact that 
she has no descendants, and states her desire to make a will so as to 
dispose of her property as she pleased, She mentions the fact that she 
knows Mr, Hero, and is advised to employ him as notary. On the day 
the will was made, Mr. Hero with these witnesses went to her house, 
She told him she desired him to make her last will and testament; she 
dictated to him the ideas as written down in the will; she told him 
that no one had taken care of her (meaning, doubtless, no one whose 
‘natural duty it was to care for her); that Mr. Barrett had, and would 
‘continue to do so. She then informed the notary that she had some 
‘money in the house, gold coin, which she did not wish to keep there as 
she had some time before been robbed of her paper money. She then 
went, with assistance, into the next room and brought a basket con- 
taining six or seven rolls of paper, in eaclr of which she said there were 
one hundred dollars, except one which contained sixty dollars. The 
money was counted by the notary, and, as he says, proved to be in 
amount what she had stated. The money was then handed to Mr. 
Barrett for safe keeping, apparently, as she did not wish to keep it 
‘“‘there.” She then told the notary that Mr. Barrett had constructed a 
tomb for her in one of the cemeteries (a fact elsewhere appearing in the 
evidence), and that as part of the consideration of his services, she 
desired to transfer to him certain vaults she owned, and the written 
transfer was thereupon made. The plaintiffs urge that this was an act 
of insane folly, inasmuch as she had given him already over six hun- 
dred dollars, gold, and had bequeathed him all her property; but we 
cannot so regard it. She had given him the gold for safe keeping, and 
as for the rest of her property it was uncertain when she would die, 
the defendant might not have come into possession for years, she might 
have used it up as well as the gold before her death, or she might have 
revoked her will. We think the act quite business like. The notary 
and the witnesses were in her presence about two hours. She seemed a 
very avaricious woman, who deprived herself of all the luxuries and 
many of what are generally considered the necessities of life, but to all 
of these four witnesses she seemed to be perfectly rational and to have 
an excellent memory. Her capacity for business, her determined 
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frugality, her knowledge of her property and of her legal] rights, her 
prudent administration of her son’s estate for fifteen months prior to 
the date of the testament, appear elsewhere in the evidence both for 
plaintiffs and defendant. That she was very penurious and very 
eccentric is plain enough, but that she was habitually insane is some- 
thing we cannot affirm. She had in former years, without doubt, on 
occasions separated by long intervals of time, suffered from irritation 
of the brain, but from the evidence we must deem it to have been of the - 
transitory kind, which occurring long anterior to the time of the testa- 
ment, does not cause the presumption of sanity as to that act to cease. 
If the plaintiffs had shown that before these isolated acts of folly. 
occurred her habits of mind were different, and that these acts indicated 
a permanent and morbid change, if they had shown that the delusions, 
which visited her at various times continued to manifest themselves in 
some form down to the time she made her will, as if the result of a 
chronic state, in short if they had brought themselves within the rule 
that where the insanity is proved to have been habitual, the burden of 
proof is shifted on the legatee, the result might have been different. 
But as the case comes to us, it seems to fall under the rule we have 
cited, that if the acts of insanity are rare and occur at periods distant 
from each other and from the date of the testament, the testament, if . 
not destitute of-good sense, and betraying no folly on its face, will 
sustain itself to be presumed to have been the offspring of a healthy 
volition and a lucid memory. 

For the reasons given it is ordered and adjudged that the judgment 
appealed from be reversed and avoided, and that there be judgment in 
favor of defendant with costs in both courts. 

Rehearing refused, 








No. 1958.—Tue Strate or Louisiana, ex. rel. ExizaBeTH ADAms, 
Natural Tutrix, v. Tae JUDGE OF THE SECOND JuDICcIAL District 
OF THE STATE OF LOUISIANA. 


The District Judge has no discretion in granting a suspensive appeal where the appellant 
tenders his bond with legal surety for an amount exceeding by one-half the amount of the 
judgment. 

The rule laid down in Art. 574 of the Code of Practice, that the Judge shall fix the amount of 
the bond for a suspensive appeal does not relate to a suspensive appeal from a judgment for 
aspecific sum. Where the facts show that the relator is entitled to a suspensive appeal, the 
Judge may be compelled by a writ of mandamus to grant the appeal. 


PPEAL from the Second Judicial District of the State of Louisiana. 
Pardee, J. Cotton & Leovy for relators, Don A. Pardee in personam. 
LupetineG, C. J. The answer of the Judge of the Second Judicial 
District of Louisiana, shows that on the fifth day of December, 1868, a 
judgment was rendered dissolving an injunction in the suit entitled, 
Elizabeth Adams, Natural Tutrix, v. Martin Dermody, F. J. Herron, 
United States Marshal, and A. H. De Meza, with three hunded dollars 
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damages and costs against the plaintiff and her surety on the injunction 
bond, in solido. The judgment was signed on the fourteenth of Decem- 
ber last. Within the legal delay, a petition for a suspensive appeal 
from the judgment was filed and presented to the judge, who granted 
the order “‘upon the appellant giving bond, with good and solvent 
security conditioned as the law directs, in the sum of forty-five hundred 
dollars.” 

The reasons given by the judge to justify his conduct are not suf- 
ficient. 

Article 575 of the Code of Practice gives the appellant the right to a 
suspensive appeal, provided “‘he give his obligation, with a good and 
solvent security, residing within the jurisdiction of the court, in favor 
of the appellee, for a swm exceeding by one-half THE AMOUNT FOR WHICH 
the JUDGMENT WAS GIVEN, if the same be for a specific sum.” 

The judge has no discretion in such matter. 

Article 574 of the Code of Practice, which provides that the judge 
shall state at the foot of the petition the amount of the bond, does not 
relate to suspensive appeals from judgments for a sPecIFIc suM. Victor 
Duperron v. Van Wickle, Sheriff, et. al., 1 R. 324; Rachel v. Rachel, 
11 An. 686; Surget v. Stanton, 10 An. 318. 

Nor is the discretion given to the judge by article 574 absolute and 
_ uncontrollable. He must exercise a sound legal discretion to attain the 
ends intended by the law, to wit, the security of the costs only. 

The judgment appealed from was for three huhdred dollars and costs. 
The bond for one thousand dollars, which was tendered, was sufficient, 
as it exceeds in amount by one-half the sum ‘for which the judgment 
was given.” 

Another reason assigned by the judge was that the Second District 
Court of the State of Louisiana had not authority to issue an injunc- 
tion to restrain the Marshal of the United States from executing a writ, 
issued from the Circuit Court of the United States, and that the injunc- 
tion was absolutely null and void, and therefore, no appeal can be 
taken from the judgment dissolving the injunction and awarding 
damages against the plaintiff. This is a non sequitur. 

Whether the Second District Court had jurisdiction or not, the party 
cast in the injunction suit had a right to have the judgment reviewed 
by this court, on appeal. 

It is therefore ordered that the mandamus issued in this case be made 


peremptory. 








No. 1956.—Srate or Louisiana, ex. rel, Mrs. C. Lyons, Natural Tu- 
trix, v. Tar JUDGE OF THE Seconp District Court for the Parish 
of Orleans. 


PPLICATION for a Mandamus. ©. Rogelius & Alfred Philips for 
petitioner for mandamus. 
HowELt, J. The relator asks for a peremptory mandamus, directing 
9 
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the Judge of the Second Dirtrict Court for the parish of Orleans to 
grant a suspensive appeal from a judgment decreeing that widow Fry 
recover “from the succession of her late son, L. W. Lyons, the sum of 
fifty dollars per month from the death of her son, the same to be paid 
by the natural tutrix of her grand children, at the end of each month.” 

The judge answers that the monthly allowance being under five hun- 
dred dollars, no appeal lies, and that a suspensive appeal would be a 
denial of the relief granted imposed by law, and an irreparable injury 
to the party who is in n«cessitous circumstances. The latter grounds 
relate to the merits, which are not before us. 

The petition for alimony was filed on the nineteenth of October, 1868, 
claiming a monthly alimony of one hundred dollars per month from the 
death of the son (seventeenth of April, 1867), and the additional sum 
of one hundred dollais per month to be paid monthly during the life of 
the petitioner, and judgment as above was rendered December 7, 
1868. 

It is manifest that the amount allowed by the judgment as due and 
exigible at the date of the demand exceeds the sum of five hundred 
dollars and is hence within the jurisdiction of this court. 

The particular form in which the decree is written out, does not 
change the amount in dispute at the date of the suit as fixed by the 
decree itself. The aggregate amount of the monthly installments due 
by the judgment, at least at the date of instituting the suit, if not at 
the date of the judgment, can be safely taken as the amount in dispute. 

It is therefore ordered that the mandamus issued herein be made 
peremptory, and the Judge of the Second District Court for the parish 
of Orleans directed to grant the relator a suspensive appeal from the 
judgment rendered by him on the seventh of December, 1868, in favor 
of widow Fry, and against the succession of L. W. Lyons, deceased, for 
alimony from the date ef the death of said Lyons. 


REPORTER.—This case merely involves a question of fact, as to 
amount of the interest. and presents the same points as the preceding, 


reported above—No. 1958, 
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No. 1197.—Witu1aM D. Samira v. Coartes D. Stewart, et. als. 


Tho exchange of prisoners between the sovereign and the insurgent, engaged on the one side by 
force of arms to subdue the rebellion, and on the other to establish their independence, 
does not of itself constitute the insurgent a belligerent power. 

The blockade of the insurgent ports by the sovereign does not constitute the insurgent a bel- 
ligerent within the sense and meaning of the term “ belligerent” as used in international 
law, because the sovereign might accomplish the samie result by interdicting commerce 
through those ports by municipal regulations. 

The fact that a revolted province or portion ofa country may have acquired the status and 
position of a belligerent power does not ipso facto give it the position and status of a de facte 
government. A government de facto arises only where the established government has been 
subverted by successful rebellion, and the new government exercises undisputed sway for 
the time beimg over the entire country. 

In the late conflict between the United States and the so called Confederate States, before the 
the Confederate States could have claimed the distinction of a de facto government, it was 
necessary for them to show undisputed control over the whole country claimed, with the 
ability to maintain that position. 

A recognition, by any other independent power, of the Confederate States as an independent 
power before they had demonstrated their ability to maintain their new government would 
have been a cagus belli between the United States and such power. 


ON MR. CHIEF JUSTICE LODELING’S OPINION—ON REHEARING, 


Prescription runs against all persons, except such as are included in some exception established 
by law. O. OC. 3487, The existence of war is not among the exceptions established by law 
that will work an interruption or suspension of prescription. 

The inability to sue will not avail against the plea of prescription, except in the cases specially 
excepted by law. C. C. 2512, 3488, 

The maxim contra non valentem agere non currit prescriptio has no application in our system of 
jurisprudence. Where the Legislature has prescribed rules regulating prescription, and 
enumerated the causes that interrupt or suspend prescription, tle courts will admit no other 
exceptions than those made by the law. 


PPEAL from the Parish of Pointe Coupee, Seventh Judicial District, 
Cooley, J. Race, Foster & FE. T. Merrick and A. Provosty for plain- 
tiff and appellee; Edward Philips for defencant and appellant. 

TatiarerRo, J. The plaintiff in this action alleges that the de- 
fendant Charles D. Stewart and eight others in April, 1862, destroyed 
by fire two hundred and seventy-five bales of cotton, the property ot 
plaintiff, which he avers were worth eighty-'\ve thousand dollars. He 
prays judgment in solido against the defendants ‘or that sum with in- 
terest and costs. 

The defendants filed separate answers. In the court below, the case 
was continued as to all the defendants except Stewgrt, between whom 
and the plaintiff the present controversy lics. Judgment was rendered 
in favor of the plaintiff for twelve thousand dollars, and the defendant 
appealed. 

The defendant's answer denies that the cotton belonging to plaintiff 
was burned at the time specified; and avers that if it were, it was 
burned by the militia of Pointe Coupee parish, acting under orders from 
the regularly constituted authorities of the State, and specifies as con- 
stitutivg those authorities the Governor, in his capacity of commander 
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in chief of the army and navy of the State, and of the militia thereof, 
and others, subordinate officers of the militia of the State; as well as by 
the authority of and under the orders of the officers of the Confederate 
States Government, whose orders and authority were at that time 
obligatory and binding upon the defendant, and which he was com- 
pelled to obey. He avers that at that time the militia of the parish 
were acting under orders from the commander in chief; that he was 
compelled to be a member of the regiment of Pointe Coupee militia, and 
that as such, nothing was done by him except what he did by the orders 
of officers whose commands he could not disobey. He pleads the pre- 
scription of one year in bar of the plaintiff's action. 

The issues made in this case are— 

First.—Is the action prescribed? 

Second.—Was the authority urider which the defendant acted a law- 
ful authority? 

Third.—Did he act under compulsion? 

And first as to the question of prescription. 

The learned and able opinion delivered in this case by the judge a 
quo enables us without difficulty to arrive ata satisfactory conclusion 
under this head. It is shown that from the time of the capture of New 
Orleans by the national forces in April, 1862, a continuous state of 
alarm and agitation prevailed in the parish of Pointe Coupee and the 
adjacent country, during the remainder of the war. Especially from 
the beginning of the year 1863 to the spring of 1865, the parish of Pointe 
Coupee was scourged by alternate raids of the military forces of both 
the hostile parties. Battles and skirmishes were frequent; while that 
state of affairs continued the people were panic stricken from the 
danger with which they were surrounded. Perturbation and terror 
were in the ascendant. In that district of country at that time the 
Ciceronian maxim ‘Silent leges inter arma,” was fully illustrated. It is 
shown that during the year 1862, after the plaintiff's cause of action 
arose, there was only one term of court held in the parish, and that 
that was a mere formal opening of the court without the purpose of 
transacting business. That there was no court held during the years 
1863 and 1864; and that the first court held afterwards was at the De- 
cember term, 1865, under the Constitution of 1864; there having been 
but the one court, and that a mere nominal one, from the twenty-ninth 
of April, 1862, to tlfe first Monday of December, 1865. It is shown that 
the defendant, shortly after the burning of the plaintiff's cotton, re« 
moved to Texas, where he remained three years. The petition in this 
case was filed on the third day of January, 1866, and the citation served 
on the fourteenth of March of the same year. But were the offieers and 
the judge of that court, whose sittings were of such rare occurrence, 
officials deriving thei commissions and authority from a legal source? 
It is contended that the contrary has not been proved, and admitting 
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the court to have been ‘inc: mpetent, still the plaintiff by diligence might 
have filed his suit and had citation served and thus have been enabled 
to save his claim from prescription. By the expression “of competent 
jurisdiction or not” in article 3484 of the Civil Code, relied upon by the 
defendant, we understand courts of constitutional and legal origin, 
although incompetent as to jurisdiction of the subject matter, It is 
shown that the State in its then abnormal condition, passed an edict 
by which suitors who had not sworn allegiance to the Confederate au- 
thorities, were prohibited from instituting suits in the courts; and from 
this the political status of the officers of these courts may readily be 
inferred. In view of the confusion and dismay of the time and the 
general distraction of the country, it is not reasonable to expect dili- 
gence to be used in the prosecution of legal rights. In the furor and 
excitement of that period, the closing of the courts, of more than 
doubtful legality if open, and the general neglect of all business, except 
that of war, it would have been a vain and useless thing for the plaintiff 
to institute an action; and had it been practicable, it doubtless would 
have brought odium if not danger upon him to have instituted the 
present action. 

We think the evidence fully warrants us to determine that in this 
case there was a suspension of prescription under the equitable prin- 
ciple invoked by the plaintiff, contra non valentem agere non currit pre- 
écriptio. 

It is in consonance with the spirit of our laws and the jurisprudence 
of the State to recognize the rule where facts obviously show the equity 
of its admission. 11 An. p. 730 and cases there cited. 

Second.—Was the authority under which the defendant acted a law- 
ful authority ? 

This inquiry; seemingly, though We apprehend not necessarily, in- 
volves the consideration of the much mooted question, did the late 
Confederate States constitute a government de facto? 

We regard this question rather as a political than alegal one. It 
does not in our view come properly within the range of judicial action. 
Courts should be governed in questions of this character by the author- 
itative declarations of the national government. Authorities are not 
wanting to sustain this opinion, But; it is urged upon us that the 
action of the general government during the war towards the States 
lately in rebellion, was such as to recognizé them as a belligerent 
power, and as having a governinent de facto} and that they have been 
so acktiowledged by other powers, This subject has been pressed — 
upon our consideration with much ability and zeal in this case, as well 
as in others, and we deem it proper to examine it. 

In entering unwillingly upon this task, we shall first inquire into the 
character of this alleged recognition of the late Confederate States as a 
belligerent power by the United States government, When inde- 
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pendent powers, governments de facto et de jure, engage in war against 
each other, they are called belligerents. Certain recognized rules and 
usages applicable to their condition of hostility and to their relations 
to neutral powers are called belligerent rights. The terms belligerents 
and belligerent rights are properly applicable only to sovereign powers 
engaged in war. In all other cases they apply sub modo, and in a 
limited and qualified sense. In the case of sovereign powers engaged 
in war they recognize each other as sovereigns. In the case of re- 
bellions where one party strives to obtain its independence and the 
other to reduce the insurgent to obedience, no such recognition occurs. 
Yet, in the latter case, modern warfare admits, in the interest of 
humanity, the humane treatment and exchange of prisoners; a con- 
cession to that extent, of a belligerent right in favor of the insurgent 
power. In blockading the Southern ports during the late war the 
United States government chose to exercise a belligerent right, when 
as a sovereign, it might have accomplished the same object by inter- 
dicting commerce through those ports by municipal regulations. This 
act of blockading the Southern ports and the exchange of prisoners are 
construed into a recognition by the United States of the alleged status 
of the Confederate States as a belligerent power. But constructive 
belligerency and constructive governments de facto are novel elements 
of international law, and not yet incorporated we imagine in the law 
of nations even in “its newest state.” What is the evidence that the 
: late insurgent States were ever recognized as constituting a de facto 
government either by the United States or any other power? It is not 
shown, nor, we imagine, can it be, that any formal declaration of sueh 
recognition has ever been made by any government, by the issuing of 
any proclamation or State paper importing a national act. No ambas- 
sador, minister plenipotentiary, charge de affairs or other functionary 
of that order was ever sent to Richmond to treat with the government 
of the Confederate States. No official of that character, sont by the 
government of the Confederate States to foreign powers was ever 
recognized and received in that capacity. If Lord John Russell, in 
speeches before political meetings, spoke hopefully of the Confederate 
cause; and if now and then, a member of Parliament said in his place 
that the Confederate States were a government de facto and ought to 
be recognized, it was matter of but little import. Whatever clse may 
have been said or done in England or in France touching these matters, 
it is certain that no solemn act of either government was ever an- 
nounced declaring the Confederate government a government de facto. 
Coneeding, however, that the Confederate States were a belligerent’ 
power, did that constitute them a government de facto? Certainly not. 
It is contended nevertheless that its status-was that of a de fucto gov- 
ernment because the insurgent States established a government and 
exercised jurisdiction over the country which they embraced. In ex- 
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amining this proposition, we must look dispassionately at the stern 
array of facts that come within the field of view. 

What then is a government de facto? 

A government de facto arises only where the established government 
has been subverted by successfil rebellion, and the new government 
exercises undisputed sway for the time being over the entire country; 
or, where the people of any portion of a country subject to the same 
government, throw off their allegiance to that government and establish 
one of their own; and show, not only that they have established a govern- 
ment, but also their ability to maintain it. This principle is founded 
upon reason and the fitness of things, and is therefore a rule of inter- 
national law. The recognition of the government of a revolted State 
or province by a neutral power, is casus belli for the sovereign claiming 
dominion over the revolted country, if such recognition precedes the 
exhibition by the newly formed government of its ability to maintain 
its independence. Where recognitions of revolted States have occurred 
without this manifestation of the ability to sustain their new condition, 
they have been simply interventions with the intention of war. 

During the cruel and fanatical war waged against the Netherlands 
by Philip the Second of Spain, England recognized their independence 
for the purpose of becoming a party to the war; fearing that if the 
Netherlands were subdued, both the government and church of England 
would be in danger from the power and fanaticism of Philip. What 
has been the uniform usage of nations on the subject of recognition? 
Numerous examples might be given. A few will suffice. When in 
1778, France entered into treaties of alliance and commerce with the 
British North American colonies, then in a state of revolution, she 
adopted these measures upon the express declaration that “the people 
of these colonies were in the public possession of their independence, 
and above all that their former sovereign had shown by long and painful 
effort the impossibility of reducing them to obedience.” 

The uniform course of the United States towards the various prov- 
inces of Spain on the American continent, which, from time to time, 
within the last half century, have been ina state of revolt, has been 
scrupulously to abstain from the recognition of any of them as de facto 
governments until Spain herself had abandoned the contest, or it be- 
came morally certain that her power could never be reinstated. 

Now, at what time did the insurrectionary States, in the late unhappy 
conflict, exhibit to the world their ability to maintain their so called 
government against the gigantic power of the United States? If they 
never did this, the claim set up for them as a de facto government must 
fail. Aside from the fact of their inability to maintain the government 
they set up being proved by the actual failure, it may justly be said 
that the result of the conflict was apparent from the beginning. What 
are the facts? The Southern States revolted and established a govern- 
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ment founded as they declared upon the great principle of slavery, and 
with the avowed purpose of perpetuating it. They did this in defiance 
of the moral sentiment of all Christendom. They had, no doubt, the 
good wishes of the few who yet remain hostile to the march of liberal 
sentiment, and who cling to the idea of the divine right of kings. But 
on which side in the fearful strife were the sympathies of the masses of 
mankind? True, the Confederate States had a constitution, a congress, 
a president, officers of state; but to what purpose were these things, 
without the power to uphold them? One-half the population of the 
revolted States was ready at any moment when the opportunity 
occurred to rise in opposition to the new government, as all sane men 
knew it would do. No inconsiderable number of the other half helped 
also to swell the armies of the Federal government. Spread over an 
immense extent of country, and occupying at first all the strongholds 
within the arena of war, the weaker party were enabled to maintain 
the unequal contest for several years; but was it the less certain how 
it must terminate? Cut off from all intercourse with foreign countries 
_by a powerful navy, the exhaustion of the country was slow indeed but 
gradual and certain. A merciless conscription which dragged into the 
Confederate ranks all the efficient men of the country, was wholly in- 
adequate to supply armies to repel the outnumbering forces that were 
advancing in every direction. The desertion of the laborers left the 
fields uncultivated. Without money, without manufactures, and with- 
out producers, food, clothing and the munitions of war began to fail. 
No intervention by any of the powers of Europe was to be expected. 
The public sentiment of England, in unison with that of the sovereign, 
restrained the ministry; while the judgment and caution of Napoleon 
kept him from venturing alone upon a measure by no means free from 
hazard, in view of his tenure of the throne of France, and of the well 
defined position of Russia touching intervention by any of the European 
powers. 
In juxtaposition with this state of things, it was seen that upon the 
white basis the population of the loyal States was more than fourfold 
that of the Confederate States. From that population the Federal 
forces were not only continually recruited, but continually increased. 
Abounding in manufactures of every kind, with producing capacities 
unexampled in the history of any people; with money and credit com- 
mensurate with the exigencies of the crisis, the armies of the Federal 
government were better clothed, better fed, better armed and better 
paid, than the same vast number of men going forth to war, have ever 
been, in ancient or modern days. With these facts glaringly before 
the eyes of the world, can it be said that the Confederate’States at any 
time exhibited their ability to maintain the government they es- 
tablished ? 
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The advocates of the proposition that the Confederate States were a 
de facto government resort to English history for authorities to support 
their position. We think they are not fortunate in doing s0, During 
the long continued wars carried on by the rival houses of York and 
Lancaster, when the kingdom was in turn held by the one or the other 
of the parties, de facto governments were alternately established, 
because intervals of long duration occurred between these alternate 
occupations of the crown, and during which all strife had ceased. Such 
was the case during the usurpation of Cromwell. He was in the un- 
disputed possession of the government for a long period, during which 
he had no opposition. For this reason the Cromwell government was 
ade facto government; and we do not see that it proves anything that 
Sir Matthew Hale, an undoubted loyalist, held office under it, and that 
he afterwards held office under Charles the Second. The words of 
Lord Hale, quoted with such confidence are very significant on this 
point. He says: “‘the right heir of the crown during such time as the 
usurper isin plenary possession of it, and no possession thereof in the 
heir, is not a king within the act, on the subject of treason.” The 
authority of Sir Michael Foster is also to the same effect. He says: 
‘Ca king even de facto in the full and sole possession of the crown, he 
is a king within the statute of treason.” It is clear that all these ex- 
amples drawn from English history, and the authorities cited, make 
good the premises we have laid down. They all show conclusively the 
conditions to be absolute and plenary possession without interruption; 
and no possession of the realm in the adverse claimant. It is matter of 
history that these conditions were not falfilled in the case of the Con- 
federate government. From a very early period of the contest the 
Federal occupation of territory within the limits of the Confederate 
States was gradually extended, until the whole country was oceupied, 
or at least, until the Confederate authority was entirely subverted. 
‘We conclude finally that by the principles of international law, and the 
general usage of nations, the late government of the Confederate States 
did not attain the status of a government de facto. The authority then 
set up under the government of the late insurgent States was illegal 
and void. Jé cannot therefore avail the plaintiff. 

Third.—The third inquiry is, did the defendant act under compulsion? 
The evidence sufficiently discloses that he was a willing and ardent 
‘soldier in the war against king cotton. We think he rendered willing 
rather than compulsory service. But it is no where shown by the 
record that he was actuated by malice or il] feeling against the plaintiff. 
It is true that he acted in the matter of cotton burning conjointly with 
the other defendants under a militia officer; but we are rather inclined 
to think that the militia was a kind of machinery introduced with the’ 
view of giving an apparent legalization to the predetermined acts of 
those who advocated the ruinous policy of destroying cotton, But it 
is contended that the skirts of the defendant are not free from the. 
flame and smoke of the burning staple. One witness says that the 
plaintiff set fire to some of his own cotton. It is shown that he caused: 
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cotton bales to be hauled out from under his gin, to have them in 
readiness for the cotton burners when they arrived, and that he ad- 
vucated the burning of cotton. The testimony of the one witness in 
regard to the plaintiffs burning a part of his own cotton appears to 
have been disregarded on the trial below; and that portion of the testi- 
mony showing that he was in favor of the destruction of cotton to pre- 
vent its falling into the hands of the Federals also shows that he held 
it premature to burn cotton at that time. It is clearly established that 
when the torch was about to be applied to his cotton, he protested 
against the act and darnestly requested time to remove it out of the 
way of the enemy, stating that he expected a boat in a short time by 
which he intended to send his cotton up the river, far in the interior. 

There is another feature in these transactions worthy of notice, The 
proclamation of Governor Moore directed the burning of all cotton 
within the limits of the State, which was in danger of falling into the 
hands of the Federal forces, and provided that where it could be re- 
moved out of their reach, that it should be done. This clothed the 
militia officers with a margin of discretion, which (as they acknowledged 
the legality of the order) it was their duty to exercise with propriety 
and judgment. It is not shown by the record that there was danger at 
all of the capture of cotton by the Federals; on the contrary, it appears 
that when their vessels of war went up the river, none of the cotton 
remaining was taken by them! Neither is it shown that at the time 
the plaintiff's cotton was burned there was immediate and imminent 
danger of its capture; so that the plaintitf was deprived forcibly of the 
benefit of the proclamation, which gave him the privilege of removing 
his cotton if he were able to do so. The party acting under the illegal 
authority by which defendant seeks to shield himself, certainly appears 
not to have exercised a sound discretion in their proceedings, carried 
on as they were, under mistaken zeal and remarkable delusion. 

This case was tried in the court below before a jury. The verdict 
was against the defendant. We find nothing in our review of the case 
that authorizes us to alter it. 

It is therefore ordered, adjudged and decreed that the judgment ot 
the District Court be affirmed with costs. 





MEMORANDUM Or AUTHORITIES CITED By E. T. Merrick on ARGU- 
MENT—ON REHEARING. 


The charge of the Judge is correct and is good law. C.C. 2295, 2296. 

If it were calculated to mislead, which it is not, still a new trial 
ought not to be granted because the facts warrant the verdict. Hen- 
nen’s Dig. pages 97, 99; Nos. 1, 11, 15, 16, 24, 27, 32, 35, 37. 

Governor Moore had no authority to authorize any one or justify any 
one in burning the cotton of the people. The Constitution of 1852 
under which he was acting gave him no such power. Defendant filed 
a justification. His warrant fails him: is answer calls it a rebellions 
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Even a de facto government cannot grant away the public domain, 
much less take the property of citizens for the purpose of opposing the 
government de jure. See Garcia v. Hatchell, 8 N. S. 398, 401. 12 
Peters 522, Garcia v. Lee. 

In a lawful government “all instructions from the executive which 
are not supported by law are illegal, and no inferior court is bound by 
them.” Brightly’s (New) United States Digest of Decisions, p. 144. 
Sec. 86 and cases cited. 

Prescription, 4 Sarigney, p. 426, Berlin Ed. 

(2) “The utile tempus is only applicable to such periods of time which 
are established by general laws and not those established by the will 
of individuals as where the Judge has fixed a delay in the progress of 
a suit. 

(3) “The utile tempus does not avail in all the cases which we have 
here mentioned but only where the prescribed period of time is a year 
or less, never when it has reference to more than a year. 

“This rule does not need any proof, for only two prescriptions, a year 
and one hundred days come under it and for both it is incontestable.” 
See Mackelday, Brussels Ed., p. 102, p. 111. See Stat. at Large, 12 
vol. 590, 1262. 

Quia tractabus de utilibus diebus frequens est videamus quid sit experi- 
undi potestatem Rabere. 1, 44, 3. 

‘Because it is frequently diseussed as to what are useful days we 
will see what is meant by having the power to prosecute one’s rights. 

It is in the first place necessary that the person shall have the ability 
to institute a suit facutus agendi. It is not sufficient that the defendant 
presents himself, or has some one in the place who shall be capable of 
defending him; there must not be any cause which prevents the plaintiff 
from instituting his action. (Nulla ideona causa, impediater experire). 
Thus, if he is a prisoner or with the enemy, or absent on account. of 
the republic, or in bonds (in vinculis) or if he is detained in another 
place, or in another country (regione) by bad weather (tempertate), so 
that he can neither come or send a mandate to another to sue for him, 
he is considered as not having the ability to act (experiundi potestatem 
non Rabet). It is clear that he who is sick, but still able to employ 
another in his case has the power to act. No one will doubt that a 
person has not the power of acting who cannot be heard before the 
pretor. Those days only are considered useful on which the pretor 
renders justice.” Dig. Lex.1. Lib. 44. Pet. 3. 


On REHEARING. 


LupetinG, C.J. The question to be considered first, is that raised 
by the plea of prescription. 

The acts complained of were committed on the twenty-ninth of April, 
. 1862; the citations in this suit were served on thirteenth and fourteenth 
of March, 1866, The prescription of one year, barring actions resulting 
from offenses or quasi offenses, had accrued, therefore, unless it was. 
interrupted or suspended. It is not pretended that there was any inter- 
ruption of prescription. ' 

But it is alleged that the prescription was suspended from the date of - 
the commission of the act which injured the plaintiff, until the fifteenth 
of June, 1865, by reason of the existence of war and civil commotion in 
the country, and the impossibility to sue the defeniants before the re- 
organization of the courts, after the cessation of hostilities, and the 
inaxim, “contra non valentem agere non currit prescriptio,” is invoked, 
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The textual provisions of the Civil Code, on the subject, seem plain 
and unambiguous; and if the question were now presented for the first 
time for adjudication, there could not be much room for doubting how 
to determine it. Article 3420 declares, ‘‘ Prescription is a manner of 
acquiring property and discharging debts by the effect of time, and under 
the conditions REGULATED BY LAW.” Article 3487 declares “ Pre- 
scription runs against all persons, unless they are included in some ex- 
ception established by law.” 

The exceptions are enumerated in the Code. The existence of a 
state of war is not among the exceptions established by law, neither is 
the inability to sue, except in a few instances expressly mentioned. 
C. C. 2512; 3488 et seq. 

It is manifest, therefore, that the rule ‘‘contra non valentem agere 
non currit prescriptio” is not recognized in the Code, except. in cases 
expressly mentioned. 

But, notwithstanding the plain and positive provisions of the Code, 
our predecessors have, in some instances, recognized the maxim, and 
under its equitable rule have relieved parties against whom prescrip- 
tion was pleaded. As might have been expected when Judges depart 
from the plain provisions of written law to decide according to the 
equity or necessity of each case, conflicting opinions have been the 
result. And so long as courts continue to act under the notion, that 
their equity powers authorize them to correct, control, moderate or 
supersede the law, with the view of enforcing rights which are just, 
great uncertainty and confusion will ensue; and as Mr. Justice Black- 
stone says, courts of equity ‘‘ will rise above all law, either common or 
statute, and be most arbitrary legislators in every particular case.” 

In Rabel v. Pourciau, it was held that ‘‘ this court has settled a differ- 
ent jurisprudence in regard to the proceedings in actions on bills of ex- 
change and notes payable to bearer or order, ete., and. has held that the 
maxim ‘contra non valentem’ resting solely on jurisprudence cannot be 
applied to such a prescription, without violating the manifest spirit and 
intention of express law ; that that prescription running against minors 
and interdicted persons, thereby indicated the policy of the law maker, 
and his intention that it should be strictly enforced.” 

We reiterate that the maxim cannot be applied to suspend the course 
of prescription against bills of exchange, notes, etc., because it is in 
opposition to the plain and positive provisions of the Civil Code, 

But it is equally a violation of “the manifest spirit and intention of 
express law,” to permit the maxim to apply to the preseription of 
actions for damages, resulting from offenses and quasi offenses. 

Article 3506 says: ‘‘The prescription mentioned in the preceding 
article, and those prescribed above in the first and second paragraphs run 
against minors and interdicted persons, reserving, however, to them their 
recourse against their tutors and curators. They run also against persons 
residing out of the State.” 
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The prescription pleaded in this case is mentioned in the first para- 
graph of section third, chapter third of the Civil Code, and therefore, 
that prescription also “running against. minors and persons inter- 
dicted,” and “persons residing out of the State,” it is manifest that the 
legislators did not intend to permit the application of the maxim 
to it, any more than to the prescription against bills of exchange, ete. 

The rule “ contra non valentem” is applicable to both classes of cases, 
or to neither. We think it is not applicable to either. Hatch v. Gil- 
more, 3 An. 510. 

Our attention has been called to the opinion of the Supreme Court of 
the United States in the case of Hanger v. Abbott, 6 Wallace, p. 542, 
in which that august tribunal held, that “the rule of the present day is 
that debts existing prior to the war, but which made no part of the 
reasons for undertaking it, remain entire, and the remedies are revived 
with the restoration of peace.” 

That this should be the rule we believe, but that it is the rule, we 
doubt. And we are sustained in our view of the law by the high au- 
thority of the Supreme Court of the United States. In McElmoyle v. 
Cohen, 13 Peters 327, the court said: ‘“‘It would be strange if in the 
now well understood rights of nations to organize their judicial tri- 
bunals according to their notions of policy, it should be conceded to 
them in every other respect than that of prescribing the time within 
which suits shall be litigated in their courts. Prescription is a thing of 
policy, growing out of the experience of its necessity; and the time 
after which suits or actions shall be barred, has been from remote an- 
tiquity fixed by every nation, in virtue of that sovereignty by which it 
exercises its legislation for all persons and property within its jurisdic- 
tion, This being the foundation of the right to pass statutes of pre- 
scription or limitation, may not our States, under our system, exercise 
this right in virtue of their scvereignty?” In Melver v. Ragan, 2 
Wheaton, p. 28, it was admitted that the case was within the act of 
limitations of the State of Tennessee, and not within the letter of the ex- 
ceptions, and Chief Justice Marshall, as the organ of the court, said: 
“Wherever the situation of a party was such as, in the opinion of the 
Legislature, to furnish a motive for excepting him from the operation of 
the law, the Legislature has made the exception. It would be going far for 
this cour't to add to those exceptions.” 

In the case of the Bank of the State of Alabama v. Dalton, reported 
in 9 Howard, p. 250, thé defendant was sued on the very day he moved 
into the State of Mississippi. The statute of limitations was pleaded 
in bar of the suit; and the plaintiff insisted that as the laws of Missis- 
sippi did not operate on either plaintiff or defendant, nor on the foreign 
judgment, until the day on which the suit was brought, no bar could be 
interposed, founded on the lapse of time, as none had intervened. 
Here, it would seem, was a case where there had been no wtile tempus, 
and in which the maxim “contra non valentem agere non currit pre- 
scriptio,” might be applied, if courts were at liberty to supply it. Yet 
neither the Mississippi court, nor the Supreme Court of the United 
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States, would relieve the plaintiff under that rule. The Supreme 
Court of the United States held, that ‘‘the acts of the Legislature -fur- 
nish rules of decisions,” * * * * ‘‘the question is one of legislative power, 
and not of practice.” * * * 

“ The act itself makes no exceptien in favor of a party suing under the 
circumstances of these plaintiffs. So the Supreme Court of Mississippi 
held in the case of McClintock v. Rogers; and this is manifestly true 
on the face of the act. The Legislature having made no exception, THE 
COURTS OF JUSTICE CAN MAKE NONE, as this would be legislating.” And 
after having reaffirmed what was said in McIver v. Ragan, already 
quoted in this opinion, the court declared “ The rule is established beyond 
controversy. It was so held by the Supreme Court of New York in 
Troup v. Smith, 20 Johns. 33; and again in Callis v. Waddy, by the 
Court of Appeals of Virginia, and also in Hamilton v. Smith, by the 
Supreme Court of North Carolina, and in Cocke & Jack v. McGinnis, 
in the Supreme Court of Tennessee. Nor are we aware that, at this 
time, the reverse is held in any State in this Union. It is the doctrine 
maintained in Stowell v. Zouch, found in Plowden’s Reports 353, and 
not departed from by the English courts, even in cases of civil war, when 
the courts of justice were closed, and no suit could be brought.” “ As the 
act of limitation has no exception that the plaintiff can set up, and as 
none can be implied by the courts of justice, * * * it is our duty to affirm 
the judgment.” 9 How. 250. 

And Mr. Marcade commenting on article 2251 of the Napoleon Code, 
corresponding with article 3487 of our Civil Code, alludes to the great 
confusion and uncertainty which anciently existed in France on the 
subject of the suspension of prescription, in consequence of the applica- 
tion by judges and authors of the rule “ contra non valentem,” and he 
remarks, “ Le Code a porte remede a cet etat de choses, et prevenu 
tout danger de ce genre pour l’avenir, en declarant formellement, par 
notre article 2251, que la prescription court contre toute personne qui ne 
pent pas invoguer wne exception estable par la loi. Ainsi c’ est desormais 
la loi qui sera le seul guide a suivre; les considerations d’equite qui 
eussent per entrainer aujourd ’hui tel esprit-et demain tel autre seront 
sans valeur; et toutes les fois qu’on se demandera si tel cas, a raison 
de sa gravite, ne doit pas etre regarde comme mettant a l’abri de la 
prescription, il ne s’agira, pour repondre, que de voir si ce cas ventre ou 
non dans Vune des exceptions posees par le Code.” 

And he concurs with M. Duranton and M. Coins-Delisle in their views 
that war, pestilence and other cases of vis major, are expressly ex- 
cluded from the causes which suspend prescription, by the terms of the 
article. Marcade Prescription, p. 150. Rev. de dr. franc. et etrang; 
1847, p. 285-302. Duranton, Nos. 285, 286. 

So we think. “Prescription runs against all persons, unless they are 
included in some exception established by law.” Art. 3487, C. C. 
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The Legislature of this State might have established an exception to 
meet the contingencies of this case, but they have not; and though the 
plaintiff, and those similarly situated, may exclaim, in the language of 
M. Marcade “‘dura lex, mais il faudra toujours ajouter, Scripta tamen.” 

If our Code has furnished us a rule, it is imperative, even though it 
be shown to be defective, and grave and weighty considerations of 
policy are appealed to in favor of another. The remedy is in the hands 
of the Legislature. 16 La. 394, 

This view of the case renders it unnecessary to notice the bill of excep- 
tions taken to the charge of the District Judge; and in other respects 
the former opinion rendered in this case meets with our approbation. 

It is therefore ordered and adjudged, that the decree of this court, 
rendered on the twenty-fifth of February, 1867, be avoided, that the 
judgment of the District Court be annulled; and that the verdict of 
the jury be set aside. It is further decreed that there be judgment in 
favor of the defendants, and that the plaintiff and appellee pay the 
costs*of both courts. 


Reporter.—The first opinion in this case was pronounced by Mr. 
Justice Taliaferro of the Supreme Court, organized under the Consti- 
tution of 1864, in which the maxim contra non valentem, ete., was ap- 
plied. A rehearing was granted and the case was transferred to the 
present Supreme Court, organized under the Constitution of 1868, 
Chief Justice Ludeling confined his review on the rehearing to the 
plea of prescription, overruling the former decision on that point and 
thereby reversing the former decree. It may here be noted as an index 
of the progress of judicial opinion on the question of prescription, that 
two of the judges of the present court, Messrs. Taliaferro and Howell, 
were members of the Supreme Court immediately preceding this, both 
of whom were on the bench at the time the first opinion in this case 
was pronounced, and both of whom nowconcur in the new doctrine 
established on the suspension of prescription. 
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The term “each house” used in articles 33 and 42 of the Constitution of 1868, means a majority 
of the members elected to either body. 

Four-fifths of a quorum of each House may dispense with the rule requiring any bill to be read 
on- three several days. 

The act of the Legislature, No. 114, approved on the twenty-ninth of September, 1868, levying 
a tax of one per cent. on the cash value of all the immovable and movable property in the 
State, according to the assessment rolls for the year 1867 (being the last assessment which 
at that time had been made), is not retrospective in its operations, and does not therefore 
conflict with article 110 of the Constitution of 1868. 

The selecting the assessment of 1867 (the last one then made), as a basis for a tax, levied in 1868, 
was a subject which was exclusively within the legislative control. The principle of 
equality and uniformity enunciated in article 118 of the Constitution of 1868, is not violated 
by selecting a previous assessment of the property taxed as a basis of estimate of the 
amount of taxes to be collected. 


PPEAL from the Seventh District Court for the Parish of Orleans, 

Collens, J. Breaux & Fenner and Campbell, Spofford & Campbell 

for plaintiff and appellee. S. Belden, Attorney General, H. C. Dibble, 
John B. Robertson and W. H. Hunt fer defendant and appellant. 
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ARGUMENT FOR PLAINTIFFS IN INJUNCTION. 


- The first question raised by the injunction is, whether the Act No. 
114 of the Louisiana Legislature, approved September 29, 1868 (Sess. 
Acts, p. 149), was passed with the forms and solemnities required by 
the Louisiana Constitution of 1868. 

That Constitution in article 42, declares that ‘no bill shall have the 
force of a law until on three several days it be read in each house of 
the General Assembly, and free discussion allowed thereon, unless four- 
fifths of the house where the bill is pending may deem it expedient to 
dispense with this rule.” 

This provision is imperative and vital, not directory simply. It was 
said in the People v. Lawrence, 36 Barbour 177, that “no court in New 
York has yet felt itself authorized or constrained to regard any provi- 
sions of the constitution as merely directory.” 

And in Supervisors v. Heenan, 2 Minnesota 330, it was declared that 
“the validity of legislation depends upon a pursuance of the constitu- 
tional provisions in the enactment, as that the law shall be read on three 
successive days, shall be voted for by a majority of all the members, etc., 
etc., and the court: may inspect the original bills at the Secretary of 
State’s office, and have recourse to the legislative journals.” ' 

In Fowler v. Peirce, 2 California 165, it was held that the court may 
receive other evidence than the record to determine whether a statute 
was passed or approved in accordance with the constitution. 

In the People v. Purdon, 2 Hill, 31, Bronson, J. and others held that 
the court could go behind the statue book and inquire whether an act 
coming within the two-thirds clause of the constitution of New York 
was passed by the requisite number of votes, nothwithstanding a certi- 
ficate of the Secretary of State. Justice Bronson, in that case, well re- 
marked; “If we wish to perpetuate and uphold free institutions, we 
must. maintain a vigilant watch against all encroachments of power, 
whether arising from mistake or design, or from whatever cause they 
proceed.” His views met the approval of the Court of Errors, in the 
same case, Purdon v. The People, 4 Hill, 384, and especially of Chan- 
cellor Walworth, they holding, with great unanimity, that the certifi- 
cate of the Secretary of State was not conclusive that the act had passed 
by the constitutional majority. 

In Fowler v. Peirce, already cited from 2 California 168, Chief Jus- 
tice Murray said: “I am of opinion that there is no difference between 
declaring a law unconstitutional for matters patent upon its face, though 
passed regularly, and a law apparently good, yet passed in violation of 
those rules which the constitution has imposed for the protection of the 
rights and liberties of the citizen. If such matters cannot be inquired 
into, the wholesome restrictions which the constitution imposes on legis- 
lative and executive action become a dead letter, and courts would be 
compelled to administer laws made in violation of private and public 
rights, without power to interpose. The fact that the law-making 
power is limited by rules of government, and its acts receive judicial 
exposition from the courts, carries with it, by implication, the power of 
inquiry how far those exercising the law-making power have proceeded 
constitutionally.” And again (p. 171): ‘‘Our constitution has wisely so 
distributed the powers of government as to make one a check upon the 
other, thereby preventing one branch from strengthening itself both at 
the expense of the co-ordinate branches and of the public.” 

Now let'us examine the questions of fact, whether the Act No. 114, 
when it was in the form of a “bill,” was read in each house on three 
several days, and if not, whether this constitutional requirement was 
dispensed with by four-fifths of the house where the bill was pending. 

The evidence of these facts, if they be facts, must necessarily be of 
the highest authenticity, that is, record evidence, the affirmativeevidence 
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of the journals of each house. For the constitution has not le‘t the 
grave proceedings of the law-making department to rest in parsl or 
upon inference, but requires that ‘‘each house SHALL KEEP and publish 
weekly a journal of its proceedings,” art. 36. That means not a part of 
its proceedings, but all of them; and what more sulemn “proceeding” 
can a house take than that of complying or dispensing with a provision 
of the constitution itself—a provision based upon a profound regard for 
the public weal? Unless this solemn ‘‘proceeding” appear affirmatively 
upon that record which each house ‘shall keep,” it is an inevitable 
conclusion of law that the proceeding never took place. Here the 
maxim applies in all its force, ‘‘idem est non esse et non apparere.” The 
record may, perhaps, upon proper allegations of fraud, etc., be im- 

hed by parol, but it can never be supplied by parol, save in case of 
oss or destruction, nor can a fact of which written or record evidence is 
required be eked out by a presumption. 

But it was not pretended even in argument, that the bill under con- 
sideration was read on three several days in the House of Representa- 
tives. It was not soread. But it is pretended that this provision of 
the constitution was dispensed with in that house by the requisite four- 
fifths, and that the journal shows it. This we deny. 

The printed House journal (which, for this argument, we admit to be 
a correct copy of the original produced in court upon our call) shows 
that, on the fifth August, 1868, a quorum of only 52 out of 101 members 
being present at the opening (p. 96), Mr. Morey, of Ouachita, gave no- 
tice (p. 100) of a bill under the name of ‘‘an act levying a special tax 
to provide for the payment of the past due interest on the bonds of the 
State, outstanding warrants, certificates of indebtedness, and Conven- 
tion warrants.” According to the routine which the House had pre- 
scribed for itself by its own rules, nothing more could have been done 
regarding this bill on that day. Their rule 43 (printed House Rules) 
requiring that “one day’s notice, at least, shall be given of the interftled 
motion for leave to bring in a bill, unless two-thirds of the House allow 
otherwise, on motion to that effect.” And rule 44 provided that ‘all. 
bills before the House shall be taken up and acted on in the order in 
‘which they are numbered, and it shall be the duty of the chief clerk to 
number every bill in its regular order upon its first reading.” 

' Here were two obstacles, in the House rules, to Mr. Morey’s making 
any further progress with his tax billon that fifth Au st, 1868. But 
one of the provisions of those rules (Rule 62) was, that any of them 
could be “‘suspended” by a vote of ““two-THIRDs of the members present.” 
The CONSTITUTIONAL provision, requiring three several readings ‘‘on 
three several days,” formed no part of the eighty-two House Rules, not 
even being alluded to in any one of them. It sprung not from the 
members of the General Assembly, but from their masters. It towered 
immeasurably above them, and was unchangeable by them. It could 
not be dispensed with but by “four-fifths of the House where the bill 
was pending.” Their own little rules they could amend, modify, sus- 
pend or abolish at their owa sweet will, because they made them, and 
what they made they could destroy. But here was an over-mastering 
presence which could not be escaped by any subterfuge. It was not 
one of “the rules of the House” to be dashed aside by a simple vote of 
two-thirds of those present, but a mandate of the Constitution that 
created the House, stern, unbending and supreme, which could only be 
“dispensed with” by a special action or proceeding ee. itself. 
alone, a proceeding to which “four-fifths of the house where the bill 
was pending,” instead of ‘‘two-thirds of the members present,” must 
give their concurrence. . 

This indispensable proceeding was never had; this concurrence was 

never given, 


The inference that it was, can only be reached, by bad grammar and 
ik 
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worse logic, by presumptions without evidence, and by arguments that 
must assume, what the court is forbidden to assume, that the houses 
composing the General Assembly are incompetent, by lack of intelli- 
gence, to do what the Constitution commands them to do, “keep a jour- 
nal of their proceedings.” 

Let us now examine the entry upon which alone the Attorney Gene- 
ral, and the counsel associated with him by the Government, rely. It 
is to be found on page 101 of the printed House Journal, in the entries 
for the same fifth August, 1868, the very day of the first ‘‘notice” of the 
bill: 

‘“‘Mr. Morey, of Ouachita, under a suspension of the rules, offered the 
following bills, which passed their first and second readings, 150 copies 
of each ordered to be printed, and bills referred to the Committee on 
Ways and Means, as follows: 

‘House bill No. 10, an act to provide means necessary for the relief of 
the treasury of the State. 

‘‘House bill No. 11, an act levying a special tax to provide for the pay- 
ment of the past due interest on the bonds of the State} outstanding 
warrants, certificates of indebtedness, and convention warrants.” 

According to grammatical construction, every school boy who has 
gone through the smallest treatise upon syntax can perceive that all 
that was done here, ‘“‘under a suspension of the rules,” was the intro- 
duction or ‘‘offering’”’ of the bill. The collocation of the words, the 
punctuation, and the laws of composition in English, that noble lan- 
guage in which the legislative proceedings of the State are required by 
the Constitution, art. 109, to be promulgated and preserved, all point 
to this as an unavoidable conclusion. The inference is irresistible that 
the bills passed their first and second readings, were ordered to be 
printed, and were referred to the Committee on Ways and Means, with- 
out the suspension of any rules whatever, as to those distinct and sub- 
sequent “proceedings.” 

This view alone would seem decisive of the case. 

But there is yet another. There were no “rules of the House” re- 
quiring suspension to pass the first and second readings, to order to 
print, or to refer to the Committee on Ways and Means. There were 
two rules of the House, one requiring the notice of at least one day 
previous to introduce a bill, and the other requiring the numbering it, 
and taking it up in its order, which needed suspension by two-thirds of 
those present before Mr. Morey could move a step in getting any action 
of the House on that day. This suspension, and this suspension alone, 
he seems to have sought and procured. 

But ‘“‘suspension of the rules” to offer a bill, of course meant nothing 
but suspension of “rules of the House.” The Constitution is too ele- 
vated an instrument to be degraded to the level of and classed among 
“the rules of the House,” or “the rules” simply. The basis of voting 
to dispense with the article 42 of the Constitution is a different basis of 
voting from that required to suspend “the rules,” one demanding four- 
Jifths of the House, and the other two-thirds of the members present. This 

nsion of thé rules, and this dispensation from a constitutional pro- 
vision cannot be lumped together, or tested by a single motion and vote. 
Each regulation stands upon its own distinct and separate footing, 
different in source, different in rank, different in sanction, different in 
manner of suspension, and different in result when not complied with. 
And so we find them treated even in this very Journal. At page 8, in 
the third day’s ey: “Mr. McMillen, of Carroll, moved that the 
rule laid down in the article of the Constitution, in regard to the 
consideration of bills and joint resolutions be dispensed with,” in order 
to pat a resolution on its passage. It is true, this was before the House 
Rules were adopted. But long afterwards, and after these proceedings 
upon Mr. Morey’s tax bill; to wit, on the nineteenth of August, 18638—~ 
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the same Mr. Morey appears to have recognized the immense difference 
between ‘‘the rules” and constitutional provisions. For, we find him, on 
page 144 of the House Journal, thus figuring: 

“Mr. Carr, of Orleans, moved that Senate bill No. 70 be taken up. 

“Carried. 

“On motion of Mr. Carr, of Orleans, the reading of the bill in detail 
was dispensed with. 

“The bill was passed on its first reading. 

“Mr. Morey of Ouachita, moved to suspend the CONSTITUTIONAL rules 
to place the bill on its second reading. 

“Rules not suspended.” 

That “the rules” simply meant the House rules is illustrated also by 
the following entry, to be found at page 97 of the House Journal, upon 
the same fifth August, 1868: 

“Mr. McVean, of Caddo, moved to suspend the rules in order to 
amend rule No. 34. 

“Carried. 

“And then offered the following resolution, which was adopted: Re- 
solved, That rule 34, item 4, shall read seven members ins of five.” 

The constitution has nothing to do with this. “Each house of the 
General Assembly may determine the rules of its proceedings.” Con- 
stitution, art. 35. But there was one solitary House rule in the way of 
Mr. Carr, the Rule 62, which provided that ‘‘no standing rule or order 
of the House shall be rescinded or changed without one day’s notice be- 
ing given of the motion thereof. Nor shall any rule be suspended ex- 
cept by a vote of two-thirds of the members present.” 

t is, therefore, so clear upon the record that the article 42 of the 
constitution was not dispensed with by any proceeding at all in the 
House, that it becomes unnecessary to refer to other irregularities in 
detail. Were it important, we might discuss the question whether the 
four-fifths required to dispense with article 42 means four-fifths 
of the members (who were hardly ever present during the session) 
or four-fifths of the quorum accidentally present at the moment; we 
might dwell upon the unaccountable change in the number of the bill 
from 11 to 111; we might expose the singular proceedings of the Senate, 
as they appear in the printed Senate Journal (page 164), full of eccentri- 
cities that are quite surprising in the action of so grave a body upon so 
grave a project. But, having already established our first point out of 
the journal of the House, we must hasten to another branch of the case. 

This tax law directly contravenes article 110 of the Constitution of 
1868, which declares that ‘‘no retroactive law shall be passed.” 

It was held by the Supreme Court of the United States, in the case of 
Rhode Island v. Massachusetts, 12 Peters 657, that, ‘tin the construc- 
tion of the Constitution we must look to the history of the times, and 
examine the state of things existing when it was framed and adopted, 
te ascertain the old law, the mischief and the remedy.” 

The Constitution of the United States (art. 1, sec. 10,) only prohibited 
a State from passing “any bill of attainder, ex post facto law, or law im- 
pairing the obligation of contracts.” 

Here was no express prohibition of laws divesting vested rights, or 
of retrospective laws in general, ex post facto laws having a settled 
technical meaning restricting them to such as related to crimes and 

nalties only. And so the courts of the United States held that they 
had no power, under the Constitution of the United States, to declare 
a State law void simply because it divested vested rights, or because it 
was retrospective in its character. The leading case upon this subject 
is that of Satterlee v. Matthewson, 2 Peters 380. On page 413, the 
Supreme Court of the United States remarked: “If the effect of the 
statute in question be not to impair the obligation of either of those 
contracts, is there any other part of the Constitution of the United 
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States to which it is repugnant? It is said to be retrospective. Be it so; 
but retrospective laws which do not impair the obligation of contracts, 
or partake of the character.of ex post facto laws, are not condemned or 
forbidden by any part of that instrument. ° * ° » ° 
There is nothing in the Constitution of the United States which forbids 
the Legislature of a State toexercise judicial functions. e ° ° 
The objection, however, which was most pressed upon the court, and 
relied upon by the counsel for the plaintiff in error, was, that the effect 
of the act was to divest rights which were vested by law in Satterlee. 
There is certainly no part of the Constitution of the United States 
which applies to a State law of this description.” 

This case was followed in Watson v. Mercer, 8 Peters 110, where ex 

st facto laws were held to relate “only to penal and criminal proceed- 
ings which impose punishments or forfeitures, and not to civil proceed- 
ings which affect private rights retrospectively.” 

Again, in the great case of the Charles River Bridge v. the Warren 
Bridge, 11 Peters 539, it was said: “‘It is well settled by the decisions 
of this court, that a State law may be retrospective in its character, and 
may divest vested rights, and yet not violate the Constitution of the 
United States, unless it impairs the obligation of a contract.” In this 
case the terms “retrospective” and “retroactive” were used interchange- 
ably as synonymous. See also, to a similar effect, Bennett v. Boggs, 1 
Baldwin 74; Balt. & Susq. R. R. Co. v. Nesbit, 10 Howard 401; Car- 
penter v. Penn, 17 Howard 456. 

The Circuit Courts of the United States, sitting in different States, 
conform to the State constitutions in regard to this matter, holding 
retroactive laws to be valid in States where they are not constitutionally 
prohibited, and void where they are so prohibited. 

Thus, in the Society for the Propagation of the Gospel v. Wheeler, 2 
Gallison 139, Story J. held that a law of New Hampshire, relative to 
the recovery for their improvements by evicted tenants of real estate, 
was unconstitutional, null and void, because a clause in the bill of rights 
of the constitution of New Hampshire denounced certain retrospective 
laws, among which the Judge thought this law to be included. 

But in Allen v. Bundy and May, 2 Paine’s C. C. Rep. 76, the United 
States Circuit Court (Thompson, J.) enforced a statute of Vermont, 
precisely similar to that of New Hampshire, under similar circum- 
stances, holding it to be valid because the constitution of Vermont, like 
= of the United States, was silent upon the subject of retrospective 

ws. 

The language of the bill of rights in,the New Hampshire constitution 
was this: “‘Article XXIII. Retrospective laws are highly injurious, op- 
= and unjust. No such laws, therefore, should be made either 
or the decision of civil causes or the punishment of offenses.”” Under 
this provision, the Superior Court of Judicature of New Hampshire 
held, very properly, that “in order to bring a law within the constitu- 
tional prohibtion it must be a law for the decision of a civil cause, or for 
the punishment of an offense. All retrospective laws are not within the 
prohibition, notwithstanding the general terms of the first part of the 
article. They may be made for the mitigation of punishment.” Clark 
v. Clark, 10 N. H. 388, referring to the instructive case of Woart v. 
Winnick, 3 N. H. 476. 

In the case of Boston v. Cummins, 16 Georgia 113, the Supreme Court 
of that State (Lumpkin, J.) said: “But neither by the civil law, which 
is the basis of the different codes, to a greater or less extent, of all 
continental communities, nor by the English law, from whieh our sys- 
tem was more directly borrowed, and which is itself much more indebted 
to the civil law than the jurists of that country have ever been willing 
to acknowledge, has the right to pass retrospective acts ever been 
doubted. And it is a matter of discretion protty much for the Legisla- 
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ture (under the restrictions of the fundamental compact) how far it may 
be expedient to enact laws of this description.” 

So in California, it was held by the Supreme Court of that State, in 
Von Schmidt v. Huntington, 1 California 65, that, “‘as a general rule of 
statutory interpretation, it is undoubtedly true that a statute should be 
construed to operate upon the future, and not upon the past; but, with 
the exception of those cases which come within the purview of prohibitory 
clauses in State constitutions or in the Constitution of the United States, 
we know of no case in which it is not competent for a State Legislature 
to give a statute a retroactive effect; and it is the very scope and object 
of the statue of twenty-eighth February to provide for the decision upon 
appeal of cases which had been tried previous to its passage.” Because 
there was no clause in the constitution of California forbidding retroac- 
tive laws, that act was held valid. 

In the constitution of Pennsylvania, also, there was no express pro- 
hibition against retroactive legislation. Yet, one of the ablest judges 
that ever sat in that State seems to have regretted that their courts 
had not taken a stand against it, as prohibited by implication. In 
Greenough v. Greenough, 11 Penn. State Rep. p. 495, Chief Justice 
Gibson said: 

“All ex post facto laws are arbitrary; and it is to be regretted that the 
constitutional prohibition of them has been restricted to laws for penal- 
ties and punishments. In amoral or political aspect, an invasion of the 
right of property is as unjust as an invasion of the right of personal 
security. But retroactive legislation began, and has been continued, 
because the judiciary has thought itself too weak, because it has 
neither the patronage nor the prestige necessary to sustain it against the 
antagonism of the Legislature and the bar. Yet, had it taken its stand 
on the rampart of the Constitution at the outset, there is some little rea- 
son to think it might have held its ground.” 

Noble words, and full of warning as to the course proper to be pursued 
by the judiciary here, in this, the first case arising under a new consti- 
tutional provision in Louisiana! 

On account of such experienced mischiefs, and of judicial lamenta- 
tions like these over the absence of an express constitutional restraint 
upon retroactive legislation, some States in the Union previous to the 
change in Louisiana, had felt and acted upon the necessity of snch a 
textual prohibition in their fundamental laws. 

In Ohio, for instance, under the constitution of 1802, there was no 
such inhibition. And the Supreme Court of that State, in many cases, 
while recognizing the impropriety of such legislation in general, yet 
held that they had no power to supply the omission in their organic 
law, by construction. In 1851, a new constitution was there adopted, 
expressly prohibiting retrospective laws. While the Supreme Court of 
Ohio adhered to their old decisions as to laws passed under the old 
constitution, they expressed their satisfaction that all such legislation 
in future would be inoperative and void. In the Trustees of Cuyahoga 
Falls v. McCaughey, 2 Ohio (N. 8.) 154, decided in 1853, they said: “We 
do not favor retrospective laws, and think they were wisely prohibited by 
the new constitution, but they were frequently sustained under the for- 
mer constitution, and have also been sustained by the highest courts of 
other States and by the Supreme Court of the United States.” And 
again, in Archeson v. Miller, 2 Ohio (N. 8.) 207, they said: “But even 
if the statute had changed the law, we could not say that it came in 
conflict with the constitution then in existence. Retrospective laws of 
this kind have frequently been passed, and have been decided by our 
own as well as other courts to be valid, in the absence of any specific con- 
stitutional prohibition.” 

And in Butler v. City of Toledo, 5 Ohio (N. S.) 225, it was held that 
a retroactive assessment, to complete a deficiency for paving streets, 
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having been levied uniler the Constitution of 1802, would stand, intimat- 
ing that no such thing could take place under the new Constitution, 
which forbade retroactive laws. 

Following the lead of the Supreme Court of the United States, which 
finding no clause in the United States Constitution inhibiting the States 
from passing retroactive laws eo nomine, decided therefore that the 
court could not supply such a prohibition by implication; the several 
State tribunals, where their State Constitutions contained no such ex- 
press prohibition, declined to supply it. 

And it was precisely upon this ground that the case of Municipality 
No. 1 v. Wheeler and Blake, 10 Ann. 745, was decided. ‘However re- 
pugnant to logic and sound policy they may be, retrospective laws, in 
civil matters, do not violate the Constitution, unless they tend to divest 
vested rights or to impair the obligation of contracts, neither of which 
can be predicated of the act in question.” 

By referring to the Louisiana Constitution of 1852, then in existence, 
it will be found that there was no prohibition against retroactive legis- 
lation, any more than there is in the Constitution of the United States. 
This decision of Wheeler and Blake’s case was followed in Cordeviolle’s 
case, 13 Ann. 268; Poutz’ case, 14 Ann. 853, and Locke’s case, in 14 
Ann, 854, which last case was correctly affirmed by the Supreme Court 
of the United States upon writ of error, as reported in 4 Wallace 172, 

But the oft repeated regrets of judges over their inability to prevent 
the obvious injustice of retrospective legislation generally, combined 
with the mischiefs consequent upon such legislation, at last produced 
their effect here in Louisiana, as they had already done in Ohio and 
some other States. 

Indeed, it is probable that this very decision of Wheeler & Blake’s 
case, and those decisions which followed in its wake, impelled the 
framers of the Constitution of 1864 to revise article 105 of the Constitu- 
tion of 1852 by simply inserting the two words “‘or retroactive” after 
the words ex post facto, making the article 109 of the Constitution of 
1864 to read thus: “No ex post facto or retroactive law, nor any law im- 

airing the obligation of contracts, shall be passed, nor vested rights 
be divested, unless for purposes of public utility, and for adequate com- 
pensation previously made.” This article is preserved totidem verbis im 
article 110 of the present Constitution of 1868, and this is the first case 
in which this important and controlling innovation upon the old Con- 
stitutions of 1812, 1845, and 1852 has been brought forward as the basis 
of judicial action. The change was obviously made to prevent the 
possibility of any more such decisions as the court was compelled to 
make in Wheeler & Blake’s case. If this provision had existed in the 
Constitution of 1852, that case would certainly have been decided the 
other way by that bench unanimously. As it was, even without any 
constitutional prohibition, such is the odium of this species of legisla- 
tion, that the court hesitated long over the case, and one of the judges 
(Mr. Justice Buchanan) dissented at last in a very earnest opinion. 

That case was a most peculiar one in its features, and it was not 
tainted with the reproach of injustice that this is, as the court will per- 
ceive by reading the whole of the majority opinion. 

All but that portion which held that retroactive legislation was not 
forbidden by the Constitution, was obiter simply, not even binding on 
the court that uttered it. Those remarks vindicating the law ‘“‘from the 
odium of injustice” were occasioned by the dissent in the court, were 
not material to the judgment, and are not to be taken as essential doc- 
trine of the case. The law passed upon there was “not strictly retro- 
spective,” because it was remedial merely; the tax then in question 
had been prospectively laid and almost all of it collected and expended, 
so that the effect of disturbing it would lead to great inequality and in- 
justice. 
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The short opinion of Mr. Justice Field, in Locke v. New Orleans, 4 
Wallace, 172, was evidently based upon the majority opinion in Wheeler 
& Blake’s case, 10 Annual, although the latter case is not alluded to. 
An obiter expression is quoted from it almost verbatim, but so separated 
from the explanatory remarks which followed as to convey an erroneous 
opinion of its meaning. The question whether the law was retrospec- 
tive or not was not before the Supreme Court of the United States at 
all, as the only point that court could review by writ of error to a State 
court was, whether the Constitution of the United States was infringed 
and it was correctly held that it was not, because that instrument did 
not forbid retroactive laws at all. 

If the Legislature can tax upon an assessment made the year previous 
and with a view to the taxes of that year, it can do so upon an assess- 
ment of two years previous; upon one of three years; upon one of four 
years; upon one of ten years ago; that is, upon an ante bellum assess- 
ment, including slaves! Who shall draw the line? The Constitution 
draws it clearly and unmistakably. You shall not retroact at all. Your 
legislation levying taxes and providing assessments according to which 
taxes shall be distributed, like all other legislation, shall be prospective 
only. You shall so act in imposing future taxes, which alone you have 
power to impose, as to provide a just measure of the value of every 
tax-payer’s property for the year in which that tax is to be laid. If 
you depart from this plain rule, all must be left to the wild caprice, and 
greed, and passion, and savagery of party domination, and the boasted 
Constitution is indeed “‘a parchment lie.” 

By virtue of the change in our State Constitution expressly inhibit- 
ing, for the future, all retroactive laws, the doctrine announced as the 
true one, on principle, in Michoud’s case, 6 Ann. 610, has become a con- 
stitutional and imperative doctrine, which cannot now be violated by 


the Legislature without affecting their acts with absolute nullity. “The 


power to lay and collect taxes has ever been understood to operate 


prospectively; and never retrospectively, as contended. If the council: 


could legally tax for a year back, we see no reason to prevent them 
from doing so for any numbers of year. Such has never been the in- 
terpretation of a power to lay and collect taxes either by the Legisla- 
ture or political corporations acting under its authority.” 

The law in question comes precisely within the definition of Worces- 
ter: RETROACTIVE, “ Acting backward, or upon something past or pre- 
ceding. 

The last question presented by our injunction is, whether the Act 
No. 114 (Sess. Acts 1868) does not infringe that clanse af the Constitu- 
tion in article 118, which declares: “Taxation shall be equal and 
uniform throughout the State; all property shall be taxed in proportion 
to its value, to be ascertained as directed by law.” 

Our remarks under this head will further illustrate and strengthen 
our previous position, that the tax law in question is retroactive in its 
character; and the interdict against retroactive laws in the new Consti- 
tution also powerfully reinforces this our third position. 

Property is essentially inconstant in value. It fluctuates from year 
to year. Some descriptions of property are rising in value, while others 
are falling. Notably has this been the case during the past few years, 
marked as they have been by the most sudden and extraordinary con- 
vulsions, civil and political. Sugar plantations this year are often - 
praised at more than twice the valuation of 1867, while cotton lands 
many erie of the State, have scarcely risen at all. Some persons have 
made fortunes in the last year, while others have lost them. 

Not only does property fluctuate in value, but it is constantly passing 
from hand to hand. No man’s estate is in precisely the same condition 
as to its elements and valuation in 1868 that it was in 1867. And these 
changes of ownership and estimation are so great, from last year to this as 
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to make it impossible for a tax levied on the twenty-ninth day of Septem- 
ber of the year 1868, to operate equally, uniformly and in proportion to 
value throughout the State, by levying it at arate of one per cent. upon 
an assessment made in the spring and summer of the year 1867. 

the first place, each tax payer was assessed in the year 1867 only upon 
the property he then owned. Many persons then owning property 
parted with it entirely before the assessment for 1868 was begun or this 
tax thought of. Many who owned no property when the assessment of 
1867 was made, have acquired large estates since then, and before the 
new tax was levied. Large numbers of speculators have been buying 
up property in this State since the assessment of 1867. These last will 
escape any taxation at all under the retroactive law in question, while 
those who have lost all or part of the property assessed as theirs in 
1867 will have to pay now a tax of 1868 upon property they ceased to 
own before the dawn of the year 1868, and long before the tax was 
imposed. Numerous individuals who were assessed in 1867 on lands 
and houses then standing in their names, but encumbered with mort- 
gages and other liabilities, were obliged to suffer those lands and houses 
to be sold before the tax of the twenty-ninth September, 1868, was 
ever dreamed of; and yet, if the law be valid, they must be held bound 
to pay this new tax, while those who acquired the same estates, per- 
haps at forced sales, even before the year 1868, will escape scot free! Is 
this the equality and uniformity demanded by the Constitution ? Is this 
prospective, and not retroactive legislation, which produces such re- 
sults? Or is it not rather the most unequal, retrospective, odious and 
unconstitutional system of taxation that the wit of man could invent? 

It may be said that these changes in ownership and valuation are go- 
ing on all the time, and so that noassessment whatever will be altogether 
fair, even if made after the tax be levied. To a certain extent, the re- 
mark is just. Absolute equality and uniformity are unattainable, and 
Judges do not sit to enforce Utopian or impracticable theories. 

But it is the duty of Judges to compel the Legislature to conform, as 
closely as is practicable, to the positive injunctions of that Constitution 
which is the measure of its authority and the sole source of its power. 

And it is practicable, and most reasonable and proper besides, that an 
assessment of property should follow the act levying the tax, or at least 
immediately precede its attempted collection. It is feasible, just and 
positively necessary, that the tax and the assessment, which is the basis 
of the tax, should be contemporaneous, that is, in the same year. The 
taxes of 1867 and the assessment of 1867 should go together; the taxes 
of 1868 and the assessment of 1868 cannot be constitutionally divorced. 
It is not true that when this special one per cent. tax of September 29, 
1868, was ready for collection, the assessment of 1867 was the “last 
assessment.” The assessment of 1868 had been made and completed, 
if the assessors did their legal duty, before a single demand was made 
of any tax payer for this extraordinary tax. If it had not been quite 
completed when the law was approved, it was equally the duty of the 
Legislature levying a tax in September, 1868, to levy it according te that 
assessment of 1868 (which had begun in the spring, continued through 
the summer, and was then nearly, if not quite completed), so soon as it 
should be completed, or it was their duty to order a new assessment 
with direct reference to this “special tax.” They had no more constitu- 
tional power to refer the basis of this tax back to the assessment of 
1867 than they had to that of 1860. 

If we once depart from the simple and obvious rule that taxes and 
assessment should be contemporaneous, or that the assessment should 
follow the levy and precede the collection of each tax, where shall we 
stop? What is the gauge by which the court can determine that an act 
levying a tax upon an assessment roll over a year is valid, while one 
Jevying it on an assessment roll ten years oud is invalid? Each year 
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must bear its own burdens, and not those of others. The assessment 
of 1867 was made for the taxes of 1867 alone, and has nothing to do with 
those of 1868. The taxes of the year 1867 cannot be levied in the year 
1868. The assessment of 1867 cannot form any just criterion for mak- 
ing a tax laid late in 1868 equal and uniform, and proportionate to the 
value of all taxable property throughout the State. As a more just 
criterion could obviously.be had in the assessment of 1868, or even a 
special new assessment, the court will not hesitate to condemn such a 
violation of constitutional requirements in the exercise of the taxing 
power. 

These views are fortified by the concluding phrase of the second 
clause in the article under discussion: ‘‘All property shall be taxed in 
proportion to its value, to be ascertained as directed by law.” Here is no 
provision for taxing property according to a value that it may have had 
at some bygone time; but a direction that it shall be taxed according to 
its value, which would naturally mean according to its value at the date 
of the levy of the tax, or at the very least, according to its value in that 
year; and this view is confirmed by the expressions, ‘‘to be ascertained,” 
implying a future assessment, and “as directed by law,” not by a retro- 
active law, for the same Constitution expressly forbids such a law, but 
by a law that shall be prospective in its operation, or at least based upon 
contemporaneous proceedings. 

For these reasons, we submit that it is not now competent for the 
law-makers of Louisiana to tax backwards, or to assess backwards. 
The supreme law forbids it, and forbids this special tax act as it now 
stands, in terms too plain to be mistaken, evaded, or disobeyed. 





ARGUMENT FOR THE STATE. 


This case involves the constitutionality of the act of the Legislature 
of Louisiana, approved twenty-ninth of September, 1868, entitled “An 
act levying a special tax to provide for the payment of the past due 
interest on the bonds of the State, outstanding warrants, certificates of 
indebtedness and Convention warrants.” Plaintiff, who is a tax payer, 
obtained an injunction against the defendant, a State tax collector, re- 
straining him from collecting the amount levied upon plaintiff by the 
statute aforesaid. The injunction was made perpetual by the court 
below, upon the ground that the law in question is unconstitutional. 
From this judgment the State of Louisiana—the real defendant—has 
appealed. This cause involves the decision of a number of other cases 
still pending in the courts below. 

The case at bar suggests the consideration of two general principles 
of constitutional law: 

First—What limit is there to the power of the Legislature to levy 
and collect taxes ? 

Second—How far will this tribunal go in declaring a law enacted 
and duly promulgated, to be unconstitutional and void? 

The power of taxation is inherent in all governments. It has no 
limit but in the will of the sovereign power. In an unlimited mon- 
archy the king may tax, may even confiscate. In a republic, where the 
people are sovereign, they vest in their governmental agents that in- 
herent sovereign power of taxation, limited only by their expressed. 
and unquestionable will, which can be found nowhere but in the con- 
stitution of the State. ‘The power of taxing the people and their 
property,” says Chief Justice Marshall, ‘is essential to the very ex- 
istence of government, and may be legitimately exercised on the ob- 
jects to which it is applicable to the utmost extent to which the gov- 
ernment may choose to carry it. The only security against the abuse 
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is found in the structure of the government itself. In imposing a tax 
the Legislature acts upon its constituents. This is in general a suffi- 
cient security against erroneous and oppressive taxation.” 

“The people of a State, therefore, give to their government a right 
of taxing themselves and their property, and as the exigencies of gov- 
ernment cannot be limited, they prescribe no limits to the exercise of 
this right, resting confidently on the interest of the legislator, and on 
the influence of the constituents over their representatives to guard 
them against its abuse.” McCulloch v. the State of Maryland, 4 Whea- 
ton, p. 428. A late writer upon constitutional limitations, says, “The 
authority to impose taxes is one so unlimited in form and so searching in 
extent, that the courts scarcely venture to declare that it is subject to 
any restriction whatever, except such as rests in the discretion of the 
authority that exercises it. It reaches to every trade and occupation; to 
every object of industry, use and enjoyment; to every species of pos- 
session ; and it imposes a burden which, in case ofsfailure to discharge 
it, may be followed by seizure and sale or confiscation of property. No 
attribute of sovereignty is more prevading and at no point does the 
power of the government affect more constantly and intimately all the 
relations of life than through this power.” Cooley’s Constitutional 
Limitatiéns, page 479. \ 

‘Taxes are defined to be burdens or charges imposed by the legisla- 
tive power of a State upon persons or property to raise money for pub- 
lic purposes.” Blackwell’s Tax Titles, 1864, p. 1. 

Alexander Hamilton says: 

“The conclusion is that there must be interwoven in the frame of the 
government a general power of taxation in one shape or another. 

‘Money is, with propriety, considered the vital principle of the body 
politic, as that which sustains its life and motion, and enables it to per- 
form its most essential function. 

“A complete power, therefore, to procure a regular and adequate 
supply of revenue, as far as the resources of the community will 
permit, may be regarded as an indispensable ingredient in every con- 
stitution. 

‘From a deficiency in this particular, one of two evils must ensue: 
either the people must be subjected to continual plunder, as a substi- 
tute for a more eligible mode of supplying the public wants, or the 
government must sink into a fatal atrophy, and in a short course of 
time, perish.” The Federalist, No. 30, p. 142, original edition. 

And again, the same enlightened statesman says : 

“It conducts us to this palpable truth, that a power to lay and collect 
taxes, must be a power to pass all laws necessary and proper to call it 
into effect.” The Federalist, No. 33. 

In the year 1868, the government of our State was in dire need of 
funds. Previous Legislatures had refused to enforce the collection of 
back taxes, but had not scruples to contract a vast floating debt to 
leave as a legacy to the present government. There was no money to 
pay the current expenses, and the bonds of the State were gradually 
becoming as worthless as the Continental currency after the Revolution, 
for want of payment of their coupons. The Legislature acted prompt- 
ly, yet with no undue haste. The law whose constitutionality is now 
questioned was passed—an act demanded by the exigencies of the mo- 
ment, and framed with regard to the best interests of the State. This 
court is now asked to annul this law for some fancied violation of the 
constitution. 

We are told that Legislatures are ‘creations of the Constitution ; 
they owe their existence to the Constitution; they derive their power 
from the Constitution ;” that “if a legislative act oppugns a constitu- 
tional principle the former must give way and be rejected on score of 
repugnance,” and that “in such case it will be the duty of the court to 
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adhere to the Constitution and to declare the act null and void.” 
Plaintiff's brief, pp. 3 and 4. These axioms are unquestioned. 

But “the Constitution should be liberally construed in upholding the 
constitutionality of statutes.” The People v. Board of Supervisors of 
Orange, 27 Barbour N. Y., p. 575. 

“The sovereign law-making power of the State is entitled to at least 
as strong a presumption in favor of the validity of its acts as a criminal 
on trial in favor of his innocence.” Jb, See Cochran v. Van Surley, 20 
Wendell 365; People v. Fisher, 24 Wendell 215. : 

“If an act of Congress admits of two interpretations, one of which 
brings it within, and the other presses it beyond, their constitutional 
authority, the judiciary will adopt the former construction, because a 
presumption ought never to be indulged that Congress meant to exer- 
cise or usurp any unconstitutional authority, unless that conclusion is 
forced upon the court by language altogether unambiguous.” United 
States v. Combs, 12 Peters 72. 

This same principle applies to the legislation of the several States. 

“The Supreme Court,” it has been held by this court, ‘‘as the guar- 
dian of the constitutional rights of the people, is authorized to pronounce 
on the constitutionality of the acts of the two other departments of gov- 
ernment; but no act of either will be pronounced unconstitutional unless 
manifestly so, and the incompatibility with the constitution must be evident.” 
3M. 12 and 553; 3.N. 8. 472; 4.N. S. 138; 5 R. 333; 8 An. 341. 

This court recently reaffirmed this doctrine in the case of the State v. 
Volkman. 

From these authorities it clearly results that the power of the Legisla- 
ture to lay and collect taxes is only limited by the Constitution, and 
that the court will always presume that the statute is not violative of 
constitutional provisions, and will'refuse to annul a legislative act unless 
its conflict with the fundamental law is manifest beyond doubt. 

It is maintained by the plaintiff in injunction that the act of Septem- 
ber 29, 1868, is unconstitutional. 

First.—Because it was not passed with the formalities prescribed by 
article 42 of the Constitution. 

Second.—Because it is retroactive. 

Third.—Because the tax is not equal and uniform. 

In proceeding to consider the first objection to the Act No. 114, viz: 
that it was not passed with the forms and solemnities required by the 
Constitution of Louisiana of 1868, we are met at the threshold with the 
important question as to whether this Court will feel itself authorized 
to go back of an enrolled and duly authenticated and promulgated 
statute, to examine the journals of the Legislature in order to ascertain 
if the law was properly passed. The decisions throughout the Union 
establish the doctrine that courts cannot take judicial notice of the 
journals of the Legislature in order to impeach a statute upon grounds 
of informality in its passage. 

By the common law, the acts of Parliament import absolute verity. 
Comyn Dig. Title Parliament. There is no common law in this coun- 
try conflicting with this principle, nor does the Federal Constitution in 
any way change the rule of the common law. Laws of Congress require 
no proof, and they are considered of such authority that no evidence is 
allowed to contradict them. All statutes of Louisiana are signed by 
the Speaker of the House of Representatives, and by the President of 
the Senate, and by the Governor, unless vetoed. They are then requir- 
ed to be kept by the Secretary of State. Articles 66 and 68, Constitu- 
tion 1868. When an act has been passed, thus signed, deposited and 
recorded, it has absolute authenticity and validity. But it is said 
by plaintiff's counsel—Brief, p. 9.—that the Constitution requires that 
“each house shall keep and publish weekly a journal of its proceed- 
ings ;” and they suggest that these are intended to remain as proof of 
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the proper or improper enactment of a statute. But the journals are 
nowhere made evidence for any purpose. The object of requiring the 
houses to keep a journal, is stated by Judge Story to be, “To ensure 
publicity to the proceedings of the Legislature, and a corresponding 
responsibility of the members to their respective constituents.” 2 
Story Comm. on Const., § 838. And not to furnish evidence by which 
the passage of the acts of the Legislature may be called into question, 
and the acts themselves nullified. 

This question was reviewed and decided by the Supreme Court of 
Mississippi in 1856, in the case of Green v. Weller et al. 32 Mississippi 
Rep. p. 650. The court said: ‘‘The record of a public act of the Legis- 
lature of this State is the enrolled bill, clothed with the solemnities 
required by the Constitution, and filed in the office of the Secretary 
of State. The signatures of the presiding officers of the two houses, 
and of the Governor, is required in attestation, that the bill was passed 
in due form. This implies the power to determine whether the act has 
been passed in conformity to the requisites of the Constitution, and a 
memorial of it is required to be made in order that it may stand asa 
record of the authenticity and validity of the act. No other record of 
the act is required to be kept, and of necessity it must have been in- 
tended that the act so sanctioned and required to be preserved, shall 
constitute a record, with the incidents appertaining to such a record at 
common law, importing absolute verity, which no evidence is allowed 
to contradict, and a compliance with the forms necessary to its validity, 
It stands upon the same footing as the record of a court of justice. 
and every matter adjudicated becomes a part of the record which 
thenceforth proves itself without referring to the evidence on which 
it has beenadjudged. * * * And the facts implied by such a record 
could no more be contradicted, than could it be shown that a judgment 
of this court, which appeared by the record to be rendered by the whole 
court, was, in truth, rendered by but one member of the court, or that 
a formal judgment of an inferior court was rendered without evidence.” 
32 Miss. Rep. p. 650. 

In the case of the Pacific Railroad v. the Governor, 23 Missouri 
Reports, p. 353, the Supreme Court of that State decided that the valid- 
ity of an enrolled statute, duly authenticated, could not be impeached 
by the journals showing a departure from the forms prescribed by the 
Constitution. The organ of the court in that case—a case in which this 
question was ably and fully discussed and reviewed—used the follow- 
ing remarkable language: ‘When we reflect on the manner in which 
the journals are made up, and the rank of the officers to which that 
duty is entrusted, how startling must the proposition be that all our 
statute laws depend for their validity on the journals of the two houses 
of the General Assembly, showing that all the forms required by the 
Constitution to be observed in the enactment have been complied with. 
The required forms may be observed and the clerks may fail to make 
the necessary or correct entry. If the journals had been designed 
as the evidence in the last resort, that the laws were constitu- 
tionally passed, would not some method have been adopted by which 
greater care would have been exacted in entering the proceedings of 
the two houses? Would the task of making them have been entrusted 
to a single clerk, with the power in the houses to dispense with their 
reading even should there be a rule requiring them to be read—a mat- 
ter, however, about which the Constitution and laws are silent?” 23 
Mo. 353. ; 

A clause in the Constitution of New York requires the assent of two- 
thirds of the members elected to each branch of the Legislature to pass 
a certain class of laws. A statute of the State provides that no such 
law shall be deemed to have so passed unless it affirmatively appear 
to have been so passed upon the enrolled bill by certificate of the presid- 
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ing officers; thus clearly showing that the journals were not of suffi- 
cient authority to establish such an important fact. It was under this 
provision that the case of the People v Purdy, 2 Hill 31, relied on by 
the counsel for plaintiffs—and other cases, arose in the State. It was 
held that the court might inspect the the enrolled bill in the office of the 
Secretary of State. The Supreme Court of Missouri, in the case al- 
ready cited, carefully reviewed these cases, and held that they had no 
bearing upon the issue now made. They stated: “In our investiga- 
tion we have not met with a single case in which the courts have looked 
behind the statute roll in order to determine whether in passing a law, 
the members of the Legislature conformed their conduct to the rules 
directed by the Constitution to be observed in framing laws.” Pacific 
Railroad Company v. Governor, 23 Mo. 353. 

But the case of The People v. Devlin, decided in 1865 by the Court of 
Appeals of the State of New York, 6 Tiffany 33 N. Y. Rep. p. 269, com- 
pletely overthrows the authority of the Purdy case, if it ever had any 
application to the question now before this court, and finally puts at 
rest this disputed question. ‘Iam of opinion,” says the court, ‘‘that the 
legislative journals were not legitimate evidence to impeach the statute 
produced. They are not made evidence by the Constitution; they are 
not made so by the statute; they were never made so at common law.” 

But if the court should deem itself authorized to look further than 
the law itself to ascertain whether the provisions of article 42 of the 
Constitution were complied with in the passage of the law No. 114, 
then it will be found that the journals of the House disclose no inform- 
ality in its enactment, but show affirmatively that the requirements of 
the constitution were observed. 

It will not be denied that this article 42 is intended, and only intend- 
ed to guard against hasty legislation. Let us trace this law in its pas- 
sage through the two houses, and it will be seen that it was enacted in 
accordance with the spirit of that constitutional safeguard, and only 
after the most ample consideration and free discussion. 

On the thirty-fourth day of the session, August 5, Mr. Morey, of 
Ouachita, offered in the house two bills, under a suspension of the rules, 
which passed their first and second readings, 150 copies ordered to be 
printed, and both were referred to the Committee on Ways and Means. 
The first of these was House bill 110—erroneously printed House bill 
No. 10—“‘An Act to provide means necessary to the relief of the State.” 
The second was House bill 111—erroneously printed No. 11—‘‘An Act 
levying a special tax to provide for the payment of the past due in- 
terest on the bonds of the State, outstanding warrants, certificates of 
indebtedness, and Convention warrants.” See House journal, p. 101. 

On the forty-third day of the session, August 17, the Committee on 
Ways and Means reported on House bill No. 111, and recommended 
that House bill No. 106 be adopted as a substitute. The House then 
agreed to consider the bill in Committee of the Whole. House journal, 
p- 130. 

On the forty-fourth day, August 18, the House considered the bill 111 
in connection with five other proposed finance bills. ‘After a lengthy 
debate,” the committee rose, reported progress, and asked leave to sit 
again. House journal, p. 136. 

On the forty-eighth day of the session, August 23, the Committee of 
the Whole again considered the bill in same connection, rose and re- 
ported progress. House journal, p. 158. ' 

On the fifty-third day, August 28, the bill was once more considered 
in Committee of the Whole, when, in the language of the journal, 
“After a protracted and lengthy discussion, the committee rose,” and 
reported progress. House journal, p. 174. 

On the fifty-fourth day, August 29, the Committee of the Whole 
again “discussed the merits of the bill, rose, and through its chairman 
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recommended its passage.” An attempt was then made to suspend the 
rules, which failed. Journal, p. 178. 

On the fifty-sixth day, September 1, the bill passed its third reading. 
House journal, p. 184. 

It will be thus seen that in the House the bill was pending for twen- 
ty-two days, and was discussed, in Committee of the Whole, upon four 
(different days. 

The bill reached the Senate on the fifty-sixth day of the session of 
the Senate, September 2. Senate journal, p. 148. 

On the fifty-seventh day—September 3—the bill came up on its first 
reading, and under a suspension of the,rules passed its second reading 
and referred to the Committee on Finance. Senate journal, p. 149. 

On the fifty-ninth day—September 5—the committee reported favor- 
ably. Senate journal, page 154. 

On tlie sixty-second day—September 9—the rules were suspended 
and the bill taken up out of its order, section by section, and finally 
anaites under a suspension of the rules. Senate journal, pages 164 
and 165. 

On the sixty-fourth day of the House session—September 10—the bill 
was returned from the Senate with an amendment. House journal, p. 
209, 

On the sixty-seventh day, September 15, the bill came up on the con- 
sideration of the amendment, and action postponed until Wednesday. 
This was Monday. House journal. p. 215. 

On the sixty-ninth day, September 17, the bill was taken up with the 
amendment; the House refused to concur, and a notice was ordered to 
be sent to the Senate. House journal, p. 221. 

On the sixty-ninth day of the Senate session, September 17, the Sen- 
ate was notified of the refusal of the House to concur. Senate journal, 
p. 181. 

On the same day the Senate receded from its amendment, and the bill 
became a law subject to the approval of the Governor, which was ob- 
tained on the twenty-ninth day of September, just fifty-four days after 
its introduction in the House. 

It was contended in the court below that the constitutional rule re- 
quired a bill to be read three several days, unless four-fifths of the house 
in which the bill is pending, suspend the rule, and that this provision 
contemplated the action of four-fifths of all the members elected. It is 
presumed that this interpretation will not be seriously insisted upon in 
this court. The same article No. 42, reads: “No bill shall have the 
force of law until on three several days, it be read in each house of the 
General Assembly.” Certainly a house qualified to hear the bill read is 
a quorum. It is impossible reasonably to give the word two different 
significations in the same clause. The Senate of the United States, 
seventh July, 1856, decided that two-thirds of a quorum only were 
requisite to pass a bill over the President’s veto, and not two-thirds of 
the whole Senate. 9 Law Reports quoted by Paschal, p. 93; see Cush- 
ing’s Law of Legislative Assemblies, § 2387 ; Story on the Constitution, 
§ 891; 1 Kent 249, note 6. The question came up in the Senate of 
Louisiana in 1846, as to what was meant by two-thirds of the Senate, 
It was decided without division to mean two-thirds of the members 
present. See journal of 1846-47, p. 40. The rules adopted by that 
body have remained with few changes until this day. The present 
rules specifically declare that four-fifths of the members present may 
direct the passage of a bill through more than one reading the same 
day. Senate Rule 33, 1868. It has been the interpretation of the 
House of Representatives of the Legislature of Louisiana. See House 
journal 1850, pp. 155 and 166, 

But this question is not without judicial authority. In the case of 
Green v. Weller, 32 Miss., before cited, the point was clearly presented 
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and decided. The act in question in that case was a statute proposing 
an amendment to the constitution of the State. It was held that when 
the constitution provided that such a bill should be passed by two- 
thirds of each house, the bill could be passed by two-thirds of a duly 
constituted quorum. 32 Miss. p. 682. 

But it is contended that the entry on page 101 of the House journal, 
which states that ‘Mr. Morey, of Ouachita, under a suspension of the 
rules, offered the following bills, which passed their first and second 
readings, 150 copies of each ordered to be printed, and bills referred to 
the Committee on Ways and Means” does not, ‘according to gram- 
= construction,” show that the Constitutional rule was dispensed 
with. 

It is not urged by the counsel for the plaintiffs that there was any 
other informality than that alleged to have occurred on the day when 
the bill was introduced by Mr. Morey, as just stated. 

Notwithstanding the hypercritical comments of the counsel on the 
other side upon the grammatical construction, punctuation and com- 
position of this clause of the journal, it is clear from the whole para- 
graph, and the correlation of its members, that the House intended to 
suspend all the rules that it was necessary to suspend, in order to do 
what it did, i. e., get the bill before the House and pass it through its 
first and second readings. The counsel contend that the only thing 
that was done here under a suspension of the rules, was the introduction 
or offering of the bill. 

In order to offer a bill, it was necessary to suspend only one rule— 
rule 43, of the House, which says: “One day’s notice at least shall be 
given of an intended motion to bring in a bill, unless two-thirds of the 
House allow otherwise on motion to that effect.” It was not neces- 
sary to suspend the forty-fourth rule of the House, which says: ‘ All 
bills before the House shall be taken up and acted on in the order in 
which they are numbered; and it shall be the duty of the chief clerk 
to number every bill in its regular order upon its first reading.” Now, 
a bill cannot be before the House until after it is offered; and it cannot 
be numbered until it is before the House, for the clerk is not to num- 
ber it, until it is put upon its first reading. The journal says that Mr. 
Morey moved ‘a suspension of the rules,” not rule, in the singular (as 
it would have been had he desired merely to offer the bill) but rules, in 
the plural. The suspension of these rules was had in oyder that the 
bill might be passed through the first and second readings and be re- 
ferred. 

To do this, it was necessary to suspend not only House rule 43 by a 
two-thirds vote, but also to suspend the constitutional rule, article 42, 
by a fourth-fifths vote. As the record does not show that there was any 
opposition to the suspension of the rules, it is but fair to presume that 
the vote was unanimous; at all events no evidence aliunde has been 
offered to show that there was less than a four-fifths vote. 

The clerk of this House, it seems by glancing through the journal, 
had a formula for recording the thing done at this time, viz: the pre- 
sentation of a bill without previous notice, and the passage of it toa 
second reading in order to get it before a committee to be considered 
and reported upon. Thus, on page 25, we read, “ under a suspension 
of the rules, the following bill, offered by Mr. Carr, of Orleans, went 
through its first and second readings and was referred to the Committee 
on Education ;” and so on pages 52, 53, 108, 144, and 148 we find like 
entries. Now, to say that these bills did not pass their first and second 
readings, is to strike with nullity nearly every measure adopted by the 
Legislature, and charge the House with trifling. These minutes were 
approved, and the bills so introduced and passed to their third reading 
were subsequently acted upon accordingly. .A plea of bad grammar 
will hardly vitiate laws so enacted. We must conclude that that was 
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done which was evidently to be done, and which a fair interpretation 
of the minutes disclose was done. 

The objection that the act No. 114 is retrospective is unfounded. It 
' does not partake of the characteristics of a retrospective statute in the 
constitutional sense in which the word is used, nor even is it retroac- 
tive in the ordinary meaning of the term. 

The counsel for plaintiffs, in their brief, have cited an incontrovertible 
array of authorities to establish the doctrine that, when there is no 
constitutional inhibition, the Legislature may pass retrospective laws ; 
but that they cannot do se if prohibited by the Constitution. They 
have not, however, referred to the decision of a single court, nor to the 
language of even one elementary writer to sustain the allegation that a 
statute levying a tax based upon the last and only extant assessment 
roll of the State is open to the objection of being retrospective. We 
have nothing to do with the wisdom of prohibiting the passage of 
retrospective laws; they are unconstitutional, null and void, and 
our only inquiry is to know whether the statute in question is such a 
law. 

All laws that ‘look backwards” or “act backwards” are not retro- 
spective within the meaning of the Constitution. Such an interpre- 
tation would annul every statute relating to a condition of facts exist- 
ing prior to its passage. A retrospective law is something more. 
‘“‘Laws are deemed retrospective, and within the constitutional pro- 
hibition, which by retrospective operation, destroy or impair vested 
rights, or rights to do certain actions, or possess certain things, ac- 
cording to the laws of the land.” De Cordova v. The City of Galves- 
ton, 4 Texas, 479. Chancellor Kent, in the case of Dash v. Van 
Kleeck, 7 Johnson’s Reports 477, in considering retrospective laws, 
speaks of them as laws impairing previously acquired civil rights. The 
Tennessee Constitution prohibits retrospective legislation. In the case 
of Townsend v. Townsend and others, reported in 1 Peck’s Tenn. 
Reports, p. 1, the Supreme Court of that State says: ‘‘We have viewed 
with earnest attention the Bill of Rights, section 20, and have con- 
sidered the inconveniences which any one interpretation will produce, 
and have finally settled down in this opinion, that the word retrospec- 
tive, as in the North Carolina and Maryland Constitutions it is followed 
by explanatory words, so here it is explained by the words which im- 
mediately follow: ‘‘or law impairing the obligation of contracts,” and 
that the whole clause, and both sentences taken together mean, that 
no retrospective law which impairs the obligation of contracts, nor any 
other law which impairs their obligation, shall be made, the latter 
words relating equally to both the preceding substances, and therefore 
that the term retrospective alone, without the explanatory words, can 
have no influence in this discussion.” Peck’s Tenn. Rep., p. 16. 

We gather from these authorities, as well as from those cited in 
plaintifi’s brief and the written opinion of the judge below, that the 
term retrospective, as used in article 110 of the Constitution, has a very 
restrained meaning. 

A law may “retrospect” and “ retroact” ever so much and it will not 
be unconstitutional unless it interferes with some civil right arising out 
of past transactions. 

1 Kent Com. 455 and 456—note, authorities cited; 11 Peters. 539 
and 540; 1 Peck’s Tenn. Rep.,:17; 2 Peters, 413; 8 Peters, 110; 7 
Johnson, 455—et seq., citing Puffendorff Droit de la Nat. L. 1 C. 6, sec. 6; 
also, 1 Bay. 8. C. R., 170; 3 Dall., 386; 3 Story, Com. Const., 266; 
Eastman’s Dig. Maine Reports, 161, and cases cited; Wonet v. Win- 
nick, 3. N. H. 481; Clark v. Clark, 10 N. H. 386; 1 How. Miss. R. 183; 
1 Engl. Ark. R. 491. 

But it is abundantly established by an unbroken series of decisions, 
both in this State and in our sister States, that laws which impose 
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taxes upon assessments, made prior to the passage of such laws, are in 
no sense retroactive. 

In the case of the Police Jury of St. Mary v. Harris, “the action was 
based upon an ordinance of the police jury of the parish, passed in the 
month of October, 1852, by which a tax of three per cent. was levied on 
the landed estate, as expressed [assessed] in the tax roll of the year, 
1851.” One objection ‘‘to the payment of this tax in the answer and 
urged in argument,” was, that “ the assessment ought not to have been 
made upon the tax roll of 1851.” It is thus disposed of by the court: 
“On the second point, viz: that the assessment was illegal because the 
tax roll of the year 1851 was taken as the basis of the same, it may be 
observed that there is nothing in the record to show that the assess- 
ment roll of the year 1852 had been completed. In the absence of any 
allegation and proof to the contrary, it is but fair to presume that the 
police jury took the last assessment roll as the one upon which to levy 
the tax.” St. Mary v. Harris, 10 Ann. 677, 678. 

In the case of Municipality No. 1 v. Wheeler & Blake, the defendants 
were sued for a tax on an assessed capital of $20,000 for the year 1849, 
imposed by an ordinance of the municipality, approved nineteenth 
March, 1851. On the seventh of February, 1850, the Legislature passed 
a law empowering the municipalities of New Orleans to levy taxes on 
capital on the assessment rolls of 1848 and 1849. The defendants con- 
tended that the act of 1850, as.well as the ordinance in pursuance 
thereof, was unconstitutional and void. The court said: ‘The statute 
is said to be unconstitutional, because it is retroactive in its operation. 
It is not an ex post facto law, as it has no relation to crimes and penalties. 
Article 8, of the Civil Code, which is the creature of the legislative 
power, cannot control the power that created it. However repugnant 
to logic and sound policy they may be, retrospective laws in civil mat- 
ters do not violate the constitution, unless they tend to divest vested 
rights, or to impair the obligation of contracts. * * But the law un- 
der consideration does not seem to be obnoxious to severe censure. It is not, 
strickly speaking, a retrospective law. It authorizes the future imposition 
and collection of a tax according toa past assessment. This was within 
the legislative power. * * * The act does not involve the exercise of a 
judicial function. It provides for the passage or a new ordinance. The 
point ruled in the case of Municipality No. 3 v. Michoud, 6 Ann. 605, has 
no application to the present case. The municipality, there, attempted with- 
out any legislative authorization, to revive back taxes which had been re- 
mitted, 1 Municipality v. Wheeler, 10 Ann. 746. 

In the case of the city of New Orleans v. Cordeviolle & Lacroix, the 
defendants were sued for taxes imposed under the same law and ordin- 
ance reviewed by the Supreme Court in the case of Wheeler & Blake. 
The counsel for the defendants was the judge a quo in this case. But 
the court said: ‘‘This case is identical with that of Municipality No. 1 
v. Wheeler & Blake. The constitutionality and legality of the law and 
ordinance imposing the tax were fully discussed and determined in that 
case.” 13 Ann. 268. 

In the case of New Orleans v. P. D. Ponte, the Supreme Court was 
called upon again to review the decision in the case of Wheeler & 
Blake, and said: ‘‘In the case of the city of New Orleans v. Cordeviolle 
& Lacroix, 13 Ann. 268, the same point was decided in the same way, 
the Court observing that the constitutionality and legality of the law 
and ordinance imposing the tax in question, had been fully discussed 
in the previous case of Municipality No. 1 v. Wheeler & Blake.” And 
the Court proceeded to add, with evident symptoms of impatience: ‘This 
is the fourth time that we are called upon to determine the point of 
the legality and constitutionality of what is termed the retroactive taxa- 
tion by the city of New Orleans, under the provisions of the act of 
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February, 1850. The doctrine of stare desisis finds in this instance its 
applicability.” 14 Ann. 853. 

Once more, in the case of the City of New Orleans v. Samuel Locke, 
one of the counsel for the plaintiffs in this suit was of counsel for Mr, 
Locke, and urged, with other defense, the same objections to the statute 
which had been so often before rejected by the court, and they were 
supported in an argument of great length, carefully prepared. There 
was judgment, however, in favor of the plaintiff, aftirming the decision 
in the case of Poutz, 14 Ann. 854. 

But the defendant was still dissatisfied with the decision of our courts 
upon this point, and by writ of errer, carried the case to Washington. 

ere the Supreme Court of the United States fully adopted the decis- 
ion of our State Supreme Court, and, noticing the defense relied on, 
say: ‘There was nothing in the position taken which entitled it to con- 
sideration. In the first place, the act was not subject to the imputation of 
being retrospective. It did not operate upon the past or deprive the party 
of any vested rights. It simply authorized the imposition of a tax accord- 
ing to a previous assessment. In the second place, even if the law had 
been strictly retrospective, it would not have been within the constitu- 
tional inhibition.” Locke v. New Orleans, 4 Wallace 173. 
' Surely these decisions of the Supreme Court of the State of Louisiana 
thus distinctly and unequivocally sustained by the Supreme Court of 
the United States, constitute a hisiliee of legal authority against the 
plaintiffs, which this court would be very slow to overleap. Tliey es- 
tablish that a tax, imposed according to a previous assessment, is not 
retrospective. 

But this D poy of law, so manifestly consonant to reason, does not 
rest upon the support of merely these authorities. 

_ The same doctrine has been adhered to in repeated decisions of our 
own State, sustaining other taxes levied like this upon anterior assess- 
ment rolls. 

In the case of the City of New Orleans v. The Southern Bank, suit was 
’ brought to recover of the defendants a tax assessed upon the capital of 

the corporation. The statute of twentieth March, 1856, clearly authorized 
the assessment of taxes upon the capital of the bank. ‘The city did 
not avail itself of this right of taxation, however, until the twenty- 
third February, 1857, when an ordinance was passed levying a tax ‘‘on 
the tableau of assessment made by the State Assessors for the year 
1856.” On the nineteenth March, 1857, the Legislature exempted from 
municipal taxation all capital employed in free banking from and after 
that date. The collection of the tax sued for was resisted with much 
ability and determination. Among other objectionsit was urged that ‘‘the 
assessment is the basis of the tax as to its imposition, and must be in strict 
pone y Hage law, otherwise it is void and of no effect.” The law then 
required the assessment rolls to be delivered on the first October, to the 
Board of Supervisors, who were to examine, equalize and correct the 
valuations. After this supervision, the rolls were to be delivered to 
the tax collectors, on the first Monday of December of each year. In 
the assessment made under these laws, the capital of the banks had 
been omitted ; and a supplemental assessment was made in December 
which embraced the capital of the bank. The court sustained the tax 
imposed anterior to the law of the nineteenth March, exempting the 
banks from taxation. It said, “the law and Constitution require taxa- 
tion to be equal and uniform, and by the seventy-fourth section it is 
provided that if lots, part of lots, squares, or other property be omitted 
in the assessment of one or more years, the same, when discovered, 
shall be assessed for the years during which it was omitted, and for the 
current year. Thus the validity of a tax levied in 1857 upon the 
assessment rolis of 1856, was sustained even after those rolls had been 
amended by a supplemental assessment made subsequent to the com- 
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pletion of the regular assessment rolls; and the Court overruled the 
objection which is reproduced in this case by the plaintiff's counsel in 
the same words, that as the supplemental assessment was made in 
December 1856, ‘“‘the power to make the assessment was already ex- 
hausted.” New Orleans v. Southern Bank, 15 Ann. 91. 

This decision maintains the right of taxation upon the assessment 
rolls of the previous year, and even goes so far as to sustain the validity 
of the act, permitting the back assessment of property, when discovered, 
a been previously omitted, for the years during which it was 
omitted. 

The same doctrine was again laid down by the Supreme Court in the 
case of the City of New Orleans v. the Union Bank, 15 Ann. 123. 

The judge a quo has fallen into a grievous error with reference to the 
object and effect of the assessment roll of 1867. He says, “it formed 
as against the parties named in it, a valid contract to pay taxes for that 
year,” and that the act of 1868 “creates for it a new force, imposes from 
it a new duty, or obligation, or liability;” and he inquires “could it be 
made to create a similar obligation in a subsequent year?” A similar 
objection to a local tax imposed by the Board of Levee Commissioners 
in the parish of Carroll was met and answered by the Supreme Court 
in the case of Templeton v. the Board of Commissioners. There the 
Levee Board, in October 1859, laid a tax upon the assessment roll of 
1858. The Court say with regard to such taxes, that ‘‘they cannot be 
said to be assessed, until the ordinance fixing their amount has been 
passed. When it is passed, it refers to the previous assessment of the 
State as the most convenient mode of ascertaining the persons liable to 
to the local tax and the amount for which they are responsible. It is 
not the State tax roll which creates the indebtedness for the local tax, it 
is the ordinance which levies the tax.” Templeton v. Board Commis- 
sioners, 16 Ann. 118. 

Now, whilst it may be true that the regular annual State tax may be 
said to be assessed upon the final completion of the assessment rolls, 
such is not the case with a special tax levied under a special statute. 
It is not the roll which creates the indebtedness ; it is the special sta- 
tute which levies the tax. In no sense can the imposition of a tax by 
the State be regarded as a contract. Thére never was a special tax im- 
posed with the consent of all the tax payers. 

It is a mistake to say that ‘‘an assessment of property should follow 
the act levying the tax ;” and that ‘‘the tax and the assessment should 
be contemporaneous, that is, in the same year;” and that ‘‘the taxes of 
1868 and the assessment of 1868, cannot be divorced.” Plaintiff's brief, 
p. 30. Let any tax payer go to the State Tax Collector during the year 
1868, and he will soon discover this mistake. Let him offer to pay the 
State tax on his property for that year, and his offer will be refused. 
Let him even go in the month of January, 1869, and his money cannot 
still be received, He will be told that his property has been assessed 
in the year 1868, but that his tax is not legally ascertained and has not 
been levied, and cannot be collected until the first day of February, 
1869. Let him goto the City Hall, and offer to pay his city tax for 
1868 at any time during that year, and he will be told that no step to- 
wards fixing its amount has yet been taken, except that his property 
is in process of assessment; and that in 1869 the rate of his tax will be 
fixed, according to the assessment of 1868, and he cannot pay the tax 
even then before June, 1869. 

Thus the customary city and State taxes which our people have always 
been in the habit of paying, are infected with the same pernicious prin- 
ciples of ‘‘retroaction” which is said to exist in the statute of 1868. Yet 
the system has been acquiesced in by the community until now, with 
the approval of the courts. : 

Indeed, it is far more equitable and proper that taxes should be levied 
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after the value of the property to be taxed has been ascertained than be- 
fore. Although the amount of a tax resis within the discretion of the 
taxing authority, it is yet wise and in accordance with the practice ot 
Republican governments to demand of the citizen only such contribu- 
tions as may be necessary to the service of the State. In order to fix 
the rate of taxation and prevent excessive and unnecessary, or insuffi- 
cient taxation, it becomes important to know the value of the property 
liable to be taxed. This value is ascertained from the assessment rolls. 
Thus the exact amount of money required to be raised by taxation, and 
no more, and no less, becomes known, and taxation is fixed aecording 
to the exigencies of the government, and can be equally apportioned 
among individuals. 

The mode of taxation complained of as being retroactive because the 
tax is levied upon a previous assessment, has been shown to be in ac- 
cordance with usage in Louisiana, and to have been sanctioned by the 
courts. It is quite common, and has been adopted by this State from 
most of the States of the Union. 

But it is said that under the clause of article 118 of the Constitution it 
is provided that ‘‘all property is to be taxed in proportion to its value, to 
be ascertained as directed by law ;” and that the terms ‘to be ascer- 
tained,” imply a future assessment, and ‘‘as directed by law,” and ex- 
clude the adoption of an existing assessment. Wx vi terminorum; no 
such future assessment is required. All that this clause in the constitu- 
tion requires is that property should be taxed according to its value. 
And that its valuation shall be fixed or “ascertained” by law. A similar 
provision is to be found in most of the constitutions of the other 
States, but the construction claimed by the plaintiffs counsel has no 
where been sanctioned by authority. 

‘“‘Whenever it is made a requirement of the State Constitution that 
taxation shall be upon property according to value, such a requirement 
implies an assessment of valuation by public officers at such regular 
periods as shall be provided by law, and a taxation upon the basis of 
such assessment until the period arrives for making it anew. Thus, 
the Constitutions of Maine and Massachusetts require that there should 
be a valuation of estates within the commonwealth to be made at least 
every ten years; the Constitution of Michigan requires the annual as- 
sessments which are made by township ofticers to be equalized by a 
State board, which reviews them for that purpose every five years; 
and the Constitution of Rhode Island requires the Legislature, ‘‘from 
time to time,” to provide for new valuations of property for the assess- 
ment of taxes in such manner as they may deem best. Some other 
constitutions contain no provisions upon this subject; but the necessity 
for valuation is necessarily implied, though the mode of making it, and 
the periods at which it shall be made, are left to the legislative dis- 
cretion.” Cooley’s Constitutional Limitations, p. 496. 

In Ohio, whose Constitution, like ours, prohibits retroactive legis- 
lation, the Legislature in 1852 fixed the value of the real property of 
the State upon the valuation of the year 1851, and required that pre- 
vious valuation to remain for “taxation for all purposes that. are or 
may be required by law to be levied and collected” until a revaluation 
was made. Swan’s Rev. Stat., p. 934. By the law of that State the 
assessment rolls of real property are revised and the valuation equalized 
“every sixth year.” Swan’s Rev. Stat., p. 917. The legislation of Ohio 
on this subject is here particularly cited, because the plaintiff’s counsel 
lay great stress upon the constitutional prohibition of retrospective 
laws in that State; and because no case can be found in Ohio where it 
has been held or even urged that taxes levied upon existing assess- 
ments were in conflict with the constitutional provision referred to. 

In the case of Carrington v. Farmington, the town of Farmington at 
its annual meeting, on the first Monday of October, 1850, laid a tax of 
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four cents on a dollar, on the assessment lists of October, 1849, which 
was the assessment list of that town then last made, and on which an 
annual tax was laid in October, 1849, and duly collected. The plaintiff 
claimed that said tax could not be legally laid upon said assessment 
list. The Supreme Court of Errors of Connecticut held: ‘It rests with 
the Legislature alone to direct on what list a tax shall be laid; and 
the Legislature gives the range of two years, and it might give more; 
it might direct an assessment list to be made only once in three or five 
years. This latitude may, and we believe not unfrequently does, lead 
to inequality in taxes, but this is the result of the latitude allowed by 
the law of 1826, rather than anything else. Ever since that statute, 
and indeed before it, towns could lay a tax two years successively on 
the same list, while the property taxed had so changed hands that the 
taxes were actually imposed on persons who had sold their property, 
and not on those who had bought and enjoyed it. Taxation, at best, 
is somewhat arbitrary and unequal. Money is sometimes wanted im- 
mediately, so that a tax must be laid on the list last completed to meet 
the existing emergency, while sometimes delay is practicable.” 21 Conn. 
Rep. p. 71. 

In the case of Shaw v. Dennis, the Supreme Court of the State of 
Illinois thus disposed of an objection similar to that presented by the 
counsel in this case, to the statute of 1868. Judge Caton in that case 
said: “There is another objection urged to the validity of this law. 
The act directs the commissioners, in determining who is liable to: pay 
said tax and the amount each shall pay, to be governed by the last as- 
sessment of taxable property in said county. It is insisted that this is an 
unjust criterion, for a man might have disposed of all the taxable prop- 
erty assessed to him in the last assessment, before this tax was actually 
declared by the commissioners. This objection is more refined than 
practical, and if allowed, would at once annihilate the power of tax- 
ation. The assessment of the tax and the valuation of the property are 
never simultaneous acts. The county tax is assessed or declared by 
the county commissioners’ court at their March term, and the assess- 
ment of the valuation and owners of the taxable property need not be 
completed till September following. Under this system the same in- 
justice may be committed, for a man may be compelled to pay a tax 
for a whole year on property which he has only owned for a single day. 
Indeed, the same horse yay be assessed to two different individuals 
for the same year, for eAch might own him at the time the assessor 
takes the list of his property, and yet a third person may have owned 
him at the time the tax was actually imposed. In the same way other 
property might go unassessed altogether. In the imposition of taxes, 
exact and critical justice and equality are absolutely anattainable. If 
we attempt it we might have to divide a single year’s tax upon a given 
article of property among a dozen individuals who owned it at different 
times during the year, and then be almost as far from the desired end 
as when we started. The proposition is Utopian. The Legislature 
must adopt some practical system, and there is no more danger of op- 
pression or injustice in taking a former valuation, than in relying upon 
one to be made subsequently. We have no doubt but this act is clearly 
within legislative power, and must be enforced.” 5 Gillman Ill. Rep. 
p. 418. 

In Pitcher v. Jackman, et al., the Supreme Court of Indiana held 
that the appraisement of the real estate of the State made under .a 
statute passed in 1851 was adopted by an act passed m 1852, and should 
stand as the “grand levy of the State,” and sustained a tax levied in 
1857 upon the appraisement of 1851. The court thus disposes of the 
objection as to the want of equality and uniformity in the tax; “It is 
contended that the appraisement and valuation in question had ceased 
to be equal and uniform before 1857, the year in which the tax against 
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the appellee was levied. It is true, the Constitution, article 10, section 
1, declares ‘that the General Assembly shall provide by law for an 
equal and uniform rate of assessment and taxation,’ etc. But we per- 
ceive no such want of uniformity on the face of the act continuing the 
assessments made in 1851; and if, in point of fact, these assessments 
had in 1857 ceased to be uniform, it was for the Legislature, and not 
the courts, to secure the desired uniformity. Evidently, the courts are 
invested with no authority appropriate to such a duty.” 15 Indiana 
Rep. p. 109. See Aulauier v. the Governor, 1 Texas 653; and also Munici- 
pality No. 2 v. Duncan, 2 Ann. 183; State v. Poydras, 9 Ann. 165; 
Layton v. New Orleans, 12 Ann. 515. 


Lupe.ine, C. J. The plaintiff obtained an injunction against the 
defendant to restrain him from collecting the taxes levied upor plaintiff's 
property, by an act of the General Assembly of the State of Louisiana, 
approved on the twenty-ninth day of September, 1868. The petitioner 
avers that the tax is illegal; that the act No. 114, of the General As- 
sembly, approved twenty-ninth of September, 1868, is not law, and is 
without force or validity; that it was not passed with the forms and 
solemnities prescribed by the Constitution of Louisiana, and that its 
passage was in violation of article forty-two of the said Constitution ; 
that it was not read in each house on three several days; and that four- 
fifths of each house, which passed it, did not order a suspension of the 
Constitutional rule requiring such reading. That said act is also in 
contravention of articles one hundred and ten, and one hundred and 
eighteen of the Constitution aforesaid; that it is retroactive, and is 
forbidden ; that it attempts to impose a taxation not equal and uniform, 
and to tax property not in proportion to its value to be ascertained as 
directed by law. 

The defendant admitted that, in the discharge of his duties as tax 
collector, he did notify the plaintiff as set forth in the petition, and 
did attempt in a legal manner to collect the tax; and he avers, that 
while attempting to do so he was restrained by the injunction issued in 
this case. He prays that the injunction may be dissolved, and that 
plaintiff be condemned to pay all costs with twenty per centum gen- 
eral damages, etc. 

The District Court rendered judgment in favor of the plaintiff, per- 
petuating the injunction; and the defendant appealed. 

The questions to be decided are— 

I. Was the tax act of tlfe General Assembly of September ®9, 1868, 
passed without observing the formalities required by the Constitution 
of this State? 

II. Is it retroactive? 

III. Is it equal and uniform; and does it tax all property in pro- 
portion to its value to be ascertained as directed by law? 

First.—We deem it unnecessary in this case to decide whether courts 
are authorized to go behind an enrolled and duly authenticated and 
promulgated statute to examine the journals of the Legislature, or 
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other evidence, to ascertain if the formalities prescribed by the Con- 
stitution have been observed in its passage; for, if we admit the right, 
we find in the journals of the House, proof that the requirements of the 
Constitution were observed. 

‘*Mr. Morey, of Ouachita, under a suspension of the rules, offered the 
following bills, which passed their first and second readings, one hun- 
dred and fifty copies of each ordered to be printed, and bills referred to 
the Committee on Ways and Means.”—House Journal, p. 

So far as we are informed, this action was unanimous. No one op- 
posed the suspension of the rules; no one tested its correctness by 
calling for the yeas and nays. 

But it is contended by the plaintiff’s counsel that “according to 
grammatical construction * * all that was done here, ‘under a suspen- 
sion of the rules,’ was the introduction or ‘ offering’ of the bills.” In 
construing a law, and, a fortiori, an entry in the journals of the House, 
we are to have reference to the object or intention of the Legislature 
rather than to the niceties of grammatical rules. C.C. arts. 14-16. Com- 
mercial Bank v. Foster, 5 An. 516; 6 An. 386. State v. Poydras, 9 
An, 165. 

The journals show, not only that notice of the bill previous to its 
introduction, and the taking it up in its order were dispensed with, but 
also that the bill “passed its first and second readings” under a suspen- 
sion of the rules. We must construe this entry of the journals so as to 
make the acts of the members of the House conform to their sworn duty, 
rather than in such a manner as to make the legislators recreant to 
their constitutional obligations. 

We can see no room for doubting as to what is meant in article forty- 
two of the Constitution by “four-fifths of the House.” The article 
declares: ‘‘No bill shall have the force of a law, until, on three several 
days, it be read in each house of the General Assembly, unless four-fifths 
of the house, where the bill is pending, may dispense with the rule.” 

Article thirty-thre® declares, Not less than a majority of the 
members of each house of the General Assembly shall form a quorum 
to transact business.” It is competent then, for a majority of the 
members of each branch of the General Assembly to entertain the read- 
ing of a bill; and when only a majority of the members are present, they 
constitute the house, 

Therefore, by the terms ‘“‘each house” and ‘‘the house” in article 
forty-two must be meant the quorum necessary to do business ; “the 
house” mentioned in the second clause of the article evidently refers 
to the same house mentioned in the preceding clause. See 1 Kent’s 
Com. p. 249; note b. Pascal’s Annotated Constitution, p. 93, and au- 
thorities there cited. 

Second.—We think the law is not retroactive. It hasno selommneative 
effect; it does not operate upon any contract, or right, or subject, in the 
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past, but it provides simply that a tax for the payment of existing debts 
shall be levied ‘upon the cash assessed value of the immovable and 
movable property of the State, according to the assessment rolls for 
the year 1867,” the last assessment which, at that time, had been made. 

‘Every law that is to have an operation before the making thereof 
is retrospective.” 3 Dal. 349. The converse of this proposition is 
equally true, and in our opinion the act of the twenty-ninth of Septem- 
ber, 1868, is altogether prospective in its operation. 

In the case of Municipality No. 1 v. Wheeler & Blake, the de- 
fendants contended the act of seventh of February, 1850, empowering 
each of the municipalities of New Orleans to levy taxes on capital on 
the assessment rolls of 1848 and 1849, was unconstitutional and void, 
because it was retroactive in its operation. 

The Constitution of 1845, in existence when the law was passed, did 
not prohibit retroactive legislation. 

The court, referring to this fact, said: ‘‘However repugnant to logic 
and sound policy they may be, retrospective laws in civil matters, do 
not violate the Constitution, unless they tend to divest vested rights, 

* or to impair the obligation of contracts, neither of which can be pre- 
dicated of the act in question. * * * * 

‘But the law under consideration does not seem to be obnoxious to 
severe censure. It is not strictly speaking a retrospective law. It 
authorizes the future imposition and collection of a tax according to a 
past assessment. Shaw v. Dennis, 5 Gillman 418; Opelousas and G. W. 
R. R. Co. v. Harris, 10 An. 677.” 

It is contended that this is an obiter dictum, and not binding even on 
the court which made it. It is true that the case might have been 
decided without passing on this point, but unquestionably the court 
had the right to decide the question, for it was presented by the plead- 
ings and in the arguments before the court. And from the dissenting 
opinion of Mr. Justice Buchanan, as well as the statements of the 
plaintiff’s counsel, who was the organ of the coulé in announcing the 
opinion of the court in that case, it seems that the question was ma- 
turely considered and fully discussed. The reason, therefore, for not 
heeding obiter dicta does not exist in this case. This decision was re- 
affirmed in New Orleans v. Cordeville & Lacroix, 13 An. 268; New Or- 
leans v. Poutz, 14 An. 853; and in New Orleans v. Locke, 14 An. 854. 
The last case was appealed to the Supreme Court of the United States, 
and is reported in 4 Wallace, p. 173 That court said: “There is 
nothing in the position taken, which entitles it to consideration. In 
the first place the act was not subject to the imputation of being retro- 
spective. It did not operate upon the past, or deprive the party of any 
vested rights. Jt simply authorized the imposition of a tax according to 
a previous assessment.” 
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This too is said to be obiter dictum. Be itso, It was the opinion of 
nine Judges of the highest tribunal in the country, And after a careful 
examination of it, our judgments approve it. See city of New O. leans 
v. the Southern Bank, 15 An. 123; 16 An. 119. Also Cooley’s Constitu- 
tional Limitations, p. 496. Carrington v. Farmington, 21 Conn. Re». 71, 

Third.—This law imposes an equal, uniform and ad valorem tax; one 
per centum is to be levied upon the cash assessed yalue of the immoy- 
able and movable property of the State. No discrimination is made, 
See State v. Volkman, recently decided, 

The value is “to be ascertained as directed by law;” that is, the law 
shall direct how the value shall be ascertained. In this case the law 
directed that the value should be ascertained by adopting the assess- 
ment last made in the State. The exercise of a discretion vested in 
the Legislature by the Constitution cannot be questioned by this court. 

Judge Cooley in his treatise on the Constitutional Limitations which 
rest upon the legislative powers of the States of the American Union, 
says: “It is not essential to the validity of taxation that it be levied 
according to the rules of abstract justice. It is essential that the 
Legislature keeps within its proper sphere of action, and not impose 
burdens under the name of taxation which are not taxes in fact; and 
its decision must be final and conclusive. Absolute equality and strict 
justice are unattainable in tax proceedings. The Legislature must be 
left to decide for itself how nearly it is possible to approximate so de- 
sirable a result. It must happen under any tax law that some prop- 
erty will be taxed twice, while other property will escape taxation 
altogether. Instances will occur where persons will be taxed as owners 
of property which has ceased to exist. Then the man who owns prop- 
erty when the assessment is taken may have been deprived of it by 
accident or other misfortune before the tax becomes payable; but the 
tax is neverthéless a charge against him. And when the valuation is 
only made once in a series of years, the occasional hardships and in- 
equalities in consequence of relative changes in the value of property 
from various causes become sometimes very glaring. Nevertheless, no 
question of constitutional law is involved in these cases, and the legis- 
lative control is complete.” Cooley’s Constitutional Limitations, 413. 

The same author says, “‘In Shaw v. Dennis, 5 Gillman 418, objection 
was taken to an assessment made for a local improvement under a 
special statute, that the commissioners in determining who should be 
liable to pay the tax, and the amount each should pay, were to be 
governed by the last assessment of taxable property in the county. 

It was insisted that this was an unjust criterion, for a man might — 
have disposed of all the taxable property assessed to him in the last 
assessment before this tax was actually declared by the commissioners. 
The court, however, regarded the objection as more refined than practical, 
and one that, if allowed, would at once annihilate the power of tax- 
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ation. “In the imposition of taxes, exact and critical justice and 
equality are absolutely unattainable. * * * The proposition is 
Utopian. The Legislature must adopt some practical system; and 
there is no more danger of oppression and injustice in taking a former 
valuation than in relying upon one to be made subsequently.” 5 Gill, 
Ill. 418; Petcher v. Jackman, 15 Indiana R. 109; 1 Texas R. 662, 

We cannot perceive wherein the statute in question violates in any 
manner, the Constitution of this State. 

It is therefore ordered, adjudged and decrecd, that the judgment of 
the District Court be avoided and reversed, and that,there be judg- 
ment in favor of the defendant, dissolving the injunction issued in this 
case, with twenty per centum on one hundred and thirty-five dollars, 
amount of taxes whereof the collection was enjoined, as general 
damages, and that the plaintiff pay the costs of both courts, 

Rehearing refused. 





No. 2002.—Tae Mecnanics’ AND Travers’ Bank, Appellee, v. Joun 
M. Sanpers, Appellant. 


Where an obligation or note is prescribed and the holdcr shows nothing that wil) operate an in- 
terruption or suspension of prescription, the plea will prevail. 20 An. 131, 423, 565, 


PPEAL from the Third District Court, parish of Terrebonne, Gates, 
J. Winchester Hall, John A. LeBlanc, and 7. P. Sherburne, for 
appellee. Bush & Goode, for appellant. 

Wy ty, J. This action is based upon a promissory note made by the 
defendant on the fifteenth February, 1858, and due three years after 
date, to wit: fifteenth February, 1861. 

The defense is, prescription of five years, gencral denial, and an alle- 
gation that the note was given for slaves. 

Judgment was rendered in the District Court for plaintiff for the 
amount claimed by him and defendant has appealed. 

There is no evidence in the record that prescription was ever re- 
nounced by the defendant or that it was ever interrupted by partial 
payment or acknowledgment or promise made by him. 

The note matured fifteenth February, 1861, and the defendant was 
not served with citation till sixteenth April, 1867, six years and two 
months after its maturity. 

Plaintiff has invoked the maxim contra non valentem agere non currit 
prescriptio, urging that suit was not “ sooner instituted on said note by 
reason of the secession of the State of Louisiana from the Federal 
Union, and the consequences growing out of the same, and the hostile 
attitude in which the State placed itself toward the government ef the 
United States in the recent war, averring that from twenty-sixth 
January, 1861, to the first June, 1865, by reason of said war and 
rebellion of the State of Louisiana and other southern States against the 
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government aforesaid, there was not in the parish of Terrebonne any 
duly constituted and legal court, nor any duly qualified judge, sheriff, 
or clerk of court, and that between said dates civil process was sus- 
pended and kept in abeyance by reason of said war.” 

The evidence in the record does not establish these allegations of 
of plaintiff. 

It appears that the Federal forces took possession of the archives 
and occupied the parish site of Terrebonne parish from the month of 
October, 1862, till the end of the war; that the court was organized 
under Federal authority, and that suits were filed and process served 
by the clerk and sheriff during the year 1863 and subsequently. 

The evidence is sufficient to satisfy us that plaintiff could have filed 
suit on this note in the parish of Terrebonne at any time after the oceu- 
pation of that parish by the Federal forces, in October, 1862, and there 
is no just reason to invoke the maxim contra non valentem agere non 
currit prescriptio. 

But even if he could not do so till the first of June, 1865, as alleged 
by him, there was ample time to institute suit between that time and 
fifteenth February, 1866, the period at which the preseription of five 
years accrued. 

The plea of prescription must prevail. 20 An. 131, 423. 

It is therefore ordered and decreed that the judgment of the court 
below be avoided and annulled, and it is now ordered that there be 
judgment in favor of the defendant, dismissing this suit at plaintiff's 
costs in both courts. 








No. 1943.—State or Louistana, ex. rel. J. W. Creacn vo. Tae 
JUDGE OF THE SEVENTH JupiciraL District, Parish of Avoy- 
elles. 


In a proceeding by mandamtis to recover possession of the books, keys, &c., in which the office 
of sheriff is kept, the party against whom the writ is directed must show an interest in the 
possession of such property exceeding five hundred dollars to ontitle him to a suspensive 
appeal from the judgment ordering him to dcliver possession to-the claimant. 


PPEAL from the Seventh Judicial District, parish of Avoyelles. 
tL Miller, J. EF. North Collum and E. W. Grant for relator. G@. Mer- 
rick Miller, respondent, in personam. 

HowELt, J. The petitioner avers that J. J. Ducoti, alleging himself 
to be the legal acting sheriff of the parish of Avoyelles, obtained from 
the District Judge a writ of mandamus, which was made absolute, 
ordering petitioner, who was then the duly elected, qualified and 
acting sheriff of said parish, to surrender to said Ducoti the office- 
room, keys, books and papers of said sheriff's office, thereby enjoining 
petitioner, by compelling him to vacate his office, whilst he held a valid 
cominission therefor, by virtue of which and a former judgment of the 
said judge, he had given bond and qualified according to law; that he 
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immediately applied for a suspensive appeal from said order, which 
was refused and instead thereof a devolutive appeal was granted ; that 
the matter in dispute exceeds one thousand dollars, and having com- 
plied with the law, he is entitled to a suspensive appeal, and he prays 
for a writ of mandamus directing the said judge to grant it to him. 

In answer, the judge admits the allegations of the petition, except 
that said Creagh was, at the date of the application, the lawful sherift 
of Avoyelles, or was injured by the order complained of ; and he alleges 
that at said date a suit, instituted by said J. J. Ducoti, contesting peti- 
tioner’s right to said office, had been duly tried before respondent 
and a jury, a verdict given in favor of said Ducoti and a judgment ren- 
dered thereon, which had become final between the parties and from 
which, by law, no appeal could be allowed ; that thereupon a commis- 
sion was issued by the Governor to said Ducoti; that the order com- 
plained of was only and substantially carrying into effect-the final judg- 
ment in the said contested election case, and a suspensive appeal as 
asked for would be an indirect manner of obtaining a suspensive ap- 
peal from said final judgment, which was not appealable ; and he refers 
us to the act of 1855, relative to elections, pp. 415, 416, §§ 44, 46, for 
the law declaring such judgments final and authorizing the Governor 
to issue a commission as stated. 

While the judge is in error as to the law relative to appeals in con- 
tested election cases (see Acts 1856, p. 9; Acts 1868, p. 220) his answer 
states sufficient reasons to justify his conduct. From the showing 
made, the petitioner, if he has not acquiesced therein, has permitted 
the judgment in the contested election case to become executory and he 
cannot in this indirect manner stay its execution. He does not, besides, 
show that the office-room, keys, books and papers are his property or 
that his pecuniary interest therein exceeds five hundred dollars. The 
allegation that the matter in dispute exceeds one thousand dollars does 
not change the legal status of the said room, keys, books and papers 
pertaining to the sheriff’s office, nor show his interest therein to be of 
such value. The facts do not show such interest as to sustain the ju- 
risdiction of this court. 

It is ordered that the rule taken herein on the twelfth December, 
1868 be discharged with costa. 








No. 1998.—Wasnincton Jackson, Jr., Appellant v. Jomn Yorst, Ad- 
ministrator, Appellee. 

When ,the holder of a promissory note has suffered it to prescribo in his hands he cannot in- 

voke the maxim, ¢ontra non valentem agere nen currit prescriptio, to relieve it from the effect 


of the plea of prescriptiou. This maxim has no application under our system of jurispru- 
dence. See the case of Rabel vy. Pourciau, 20 An. 131. Smith vy. Stewart. (Ante page 67.) 


pgp from Seventh District Court, parish ef Pointe Coupee. Posey, 
J., of the Fifth District Court, presiding. Cooley & Philips, for plain- 
tiff, Race, Foster & E. T. Merrick and A. Provosty, for defendant. 
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LupetinG, C.J. Plaintiff sues to recover the amount of a promissory 
note and to enforce the mortgage given to secure the same. 

Defendant pleads the prescription of five and ten years to the note 
and ten years to the mortgage, and alleges that the land, the object of 
the contract of mortgage, has been sold by order of the court in due 
course of administration of the estate of W. M. Guin, deceased, and 
the proceeds appear as assets in the final account of said estate pend- 
ing before the court for homologation. 

On the trial, the plea of prescription was sustained, and plaintiff's 
action dismissed. Plaintiff has appealed. 

The note declared upon was made on sixth November, 1857, payable 
four years after date, to wit: sixth November, 1861. This suit was 
filed on twentieth January, 1868, more than six years after the maturity 
of the note. The mortgage was inscribed in the mortgage office on the 
ninth day of November, 1857, and was not reinscribed till thirteenth 
day of January, 1868, more than ten years thereafter. 

We find in the record no evidence of the renunciation of prescription, 
nor any acknowledgement or promise to pay made by the defendant 
interrupting prescription. 

Plaintiff has introduced evidence proving that in March, 1863, 
General Banks’ army passed through the parish of Pointe Coupee, 
that sometimes the Confederates and sometimes the Federal, were 
riding over the parish, and at various times there was skirmishing 
between the Federals and Confederates and there was a general 
uneasiness and alarm in the parish; that this state of things continued 
from that time till the surrender of the Confederate armies. 

It is also in evidence that the clerk and sheriff of the parish were 
sworn in on sixteenth June, 1865. 

The prescription of five years did not accrue on the note till sixth 
day of November, 1866, more than sixteen months after the organiza- 
tion of the clerk’s and sheriff’s offices in the parish of Pointe Coupee. 
The plaintiff had ample time to institute his action during this period. 
But he seems to have slumbered on his rights till twentieth January, 
1868, when this suit was filed. After delaying the filing of his suit from 
the month of June, 1865, when the war ended, till twentieth January, 
1868, he cannot avoid the consequences of his tardy action by claiming 
the allowance of the utile tempus. 

The maxim contra non valentem agere non currit prescriptio cannot 
relieve plaintiff of the plea of prescription. (See the case Rabel v. 
Pourciau, 20 A. 131, and the authorities there cited.) 

It is therefore ordered that the judgment appealed from be aflirmed 
with costs. 
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No. 2022.—Jarep Wittiams, Appellee, v. Eowarp J.Gay, Appellant. 


Two parties, A and B, were engaged 4s partners in the cotton trade, one residing within the 
Federal lines of military occupation and the other in the Confederate lines, during the late 
war, between whom all trade was interdicted, They engaged the services of C to haul the 
cotton through the lines. Held—That, C could not recover wages on the ground that he was 
engaged in illicit traffic, expressly prohibited by law. 

Fach item charged in an account as money paid out, or for services rendered, is prescribed in 
three years from its dato, 


PPEAL from the Fifth Judicial District Court, parish of Therville. 
A Posey, J. Tuqua & Callihan, for appellee and plaintiff, Banon & 
Pope, for appellant and defendant. 

Ilowk, J. The plaintiff sued upon an open account for sorvices 
performed and money paid out from the tenth January, 1864, to the 
sixth October, 1865. There was judgment in his favor for the whole 
amount claimed, and the defendant has appealed. 

The prescription of three years was pleaded by defendant ia the 
court below, and, as he was not cited until May 2, 1867, the plea must 
prevail against all the items in the account except the last two. 

The items which are not prescribed are, one for $200 cash, paid out 
in December, 1864, and one for $500, for four months’ services in at- 
tending to ginning and shipping cotton, from June 6, 1865, to October 
6, 1865. 

The first of these cannot bo allowed, since it appears from the 
evidence that it was paid for hauling cotton in the course of an illegal 
traffic in this staple across the lines during a state of war, when such 
traffic was strietly prohibited, and for account of a partnership illegally 
formed between the defendant residing in the town of Plaquemine, 
and one Lobdell, residing beyond the lines. It is plain that plaintiff 
was aware of the character of this partnership and its operations, and 
cannot invoke the help of the court as to this part of his claim. 

The remaining item of $500, for services performed from June 6, 
1865, to October 6, 1865, is not liable to this objection. Active hostili- 
ties had ceased, the lines had been opened to trade, and we are satisfied 
from a consideration of the record as a whole (a record, we may remark, 
which is so illegible as to render its consideration very difficult), that 
the plaintiff performed these services in regard to cotton owned by the 
defendant and J. I. Lobdell, and as to which they were commercial 
partners and bound in solido; that the defendant was liable to be sued 
alone, the partnership having been dissolved, and that the plaintiff is 
entitled to recover this amount. d 

It was contended as one defense that the plaintiff had been unfaith- 
fal in the discharge of his duties, but we do not think the charge sus- 
tained. The partners seem to have quarreled, and the plaintiff's 
obedience of certain orders of Lobdell may have wrought injury to the 
defendant, but no bad faith on plaintiff’s part is proved, and Lobdell’s 
orders were as binding on him as those of Gay. , 

Several bills of exceptions were reserved by defendant, but he 
insists on one only, an exception to the action of the judge in striking 
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from his amended answer before permitting it to be filed the allegation 
that plaintiff was unfaithful “in aiding the said Lobdell to withhold 
from respondent cotton which had been purchased for joint account, 
and which was to be shipped to respondent’s house in New Orleans.” 
We do not think the court erred. The amended answer was filed on 
the day the cause was tried, and many months after the original answer. 
The allegation stricken out was one which introduced a new issue, and 
the court in permitting the amended answer to be filed at so late an 
hour exercised only a proper discretion in striking out this clause. 

For the reasons given it is ordered that the judgment appealed from 
be reversed, and proceeding to give such judgment as the court below 
should have rendered, it is ordered and adjudged that the plaintiff have 
judgment against the defendant for the sum of five hundred dollars, 
with interest from judicial demand, with costs of the lower court; the 
plaintiff to pay the costs of the appeal. 








No. 6814.—F. M. Fisk, Administrator and Appellant, v. A. Berceror, 
et al., Appellees. 


Where the law is changed after prescription begins to run, the time elapsed before the change is 
to be computed according to the old law, and that which follows according to the new. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
T. A. Bartlette, for appellant. Wm. H. Hunt and Denegre, tor 
appellee. 

Howe, J. In April, 1854, a female slave, alleged to have been owned 
by W. H. Fisk, now deceased, escaped from a negro traders’ yard in 
New Orleans, and concealed herself in the city until December, 1854; 
when, disguised in male attire, she sailed from this port to Havre on a 
ship owned by defendants. 

On the sixth of March, 1858, this action was instituted by the 
plaintiff, administrator, to recover the value of the fugitive with 
damages. 

The claim of the plaintiff was dismissed by the judge a quo, on the 
ground that it had been barred by the prescription of one year. 

We see no error in this judgment. 

The plaintiff insists that the action is instituted under the act of 
March 25, 1835, which provides a prescription of five years. But this 
act was repealed by the act of March 15, 1855, and the case remitted 
to the general rule of the Civil Cod’ which the latter law expressly 
left in force. Three years and five months clapsed from the time the 
fugitive took passage until the suit was brought; and following: the 
rule settled by this court, that where, as in this case, the law is changed 
after prescription begins, the time elapsed before the change is to be 
computed according to the old law, and that which follows according to 
the new, the claim is barred. 6 La. 660; 11 L. 57; 10 A. 583, 
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The rule contra xon valentem, etc., if it exists at all under the Code 
of Louisiana, is not applicable to this case. By article 3502 of the 
Civil Code the prescription began to run Decembcr 7, 1854, and the 
record does not disclose any allegation or fact sufficient to take the case 
out of the rule laid down in this article. 
The judgment is therefore affirmed with costs. 
Rehearing refused. 
Mz. Justice Howell reeused. 









































No. 2043.—Wintram A. Brirron & Co., in liquidation, ». Tox Hers 

or Joun F. Scorr, deceased. 

In a suit by the holder of mortgege notes against the succession, and the heirs, who, it is alleged 
have taken possession without settling up the estate, the record must show that the original 
maker of the notes is dead, and that the heirs are in possession of the property. In sucha 
case, where citation has issued to the heirs, and judgment by default has been confirmed 
against them and appeal taken therefrom, the case will be remanded to the lower court to 
be procecded with according to law. 























PPEAL from the Thirteenth Judicial District Court, parish of 
A Tensas, Hough, J. H. B. Shaw, for plaintiffs and appellees, Leach 
& Lewis, for defendants and appellants. 

Lupeiine, C. J. This action was instituted on two mortgage notes, 
executed by John F. Scott, one due February 18, 1862, the other due 
February 18, 1863, 

The petitioners, among other averments, allege as follows: 

“The said John F. Scott, has departed this life, and his succession 
was and is yet legally open in this parish; that he left surviving him 
three children who were his legal heirs, Amelia Scott, Louisa H. Scott 
and John G. Scott, who have accepted his succession and are now in 
possession thereof, and liable respectively for their virile portions of 
the debts of the said deceased.” 

They pray for “‘judgment against the succession of John F. Scott, 
deceased, as represented by his said legal heirs, and against said heirs 
respectively for their virile portions,” and for the enforcement of the 
morigage. 

Amelia Scott (Mrs. Doniphan) was cited April 16, 1867; Louisa H. 
Scott (Mrs. Cuney) was cited Apr‘l 19, 1867; John G. Scott was cited 
March 12, 1868. 

They made no appearance and judgment by default was confirmed 
November 13, 1868. The judgment is “against the succession of John 
F. Scott, represented by Amelia Scott * * * Louisa H. Scott 
* * * and John G. Scott, children and heirs at law of said John F. 
Scott, deceased,” and for a seizure and sale of the mortgaged property. 

From this judgment the parties cited as above have appealed, and 
have pleaded in this court the prescription of five years. 

The whole claim is plainly prescribed as to John G. Scott. As to the 
other parties cited the note falling due February 18, 1862, is prescribed. 
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The record does not show that John F, Scott is dead, nor that his suc- 
_ cession was ever opened, nor that the parties cited ever accepted the 
succession or took possession of it, 

Under such circumstances we think that in the interest of justice 
and regular practice the case should be remanded. It is therefore 
ordered that the judgment appealed from be avoided and reversed, and 
that the cause be remanded to be proceeded with according to law, 








No. 1967.—TnHe State or Lovistana, ex. rel. SAMUEL JOHNSON, v. 
THe JuDGE Or THE Firtn District Court of the Parish of 
Orleans. 


The right of appeal is a constitutional right, and does not depend upon the discretion or pleas- 
ure of the District Judge. Const. art. 74. The right to determine primarily whether the 
appellant has complied with the requirement of the law is vested in the District Judge, but 
his decision is subject to the revision of the Supreme Court, The proper remedy for cor- 
recting the illegal rulings of the District Judge in dismissing the appeal or declaring it de- 
volutive only, after a suspensive appeal has been granted or a bond has been filed, is by 
writ of prohibition and not by mandamus. 


PPLICATION for a Mandamus. G. Schmidt, for petitioner for 
A mandamus, , 

LupeELinG, C. J. F. A. Cousin & Bro. obtained a judgment against 
Samuel Johnson for five thousand six hundred and eight and five one 
hundredths dollars, with legal interest from thirtieth September, 1867, 
in the Fifth District Court of the parish of Orleans, 

Johnson applied for and obtained an order for a suspensive appeal, 
and he alleges, under oath, that within the legal delays, he furnished a 
bond for an amount exceeding one-half the sum he had been con- 
demned to pay, with good and solvent security, as the law required. 

Subsequently the plaintiff obtained an order from the District Judge 
commanding Johnson, the appellant, to show cause why the said ap- 
peal should not be dismissed; and after hearing the parties the appeal 
was dismissed. From this order dismissing the appeal, Johnson prayed 
for a suspensive appeal, which the judge refused to grant. 

Whereupon Johnson applied to this court for a mandamus against 
the Judge of the Fifth District Court of the parish of Orleans to compel 
him to grant a suspensive appeal from the order dismissing the appeal, 
which he had already allowed. 

In justification of his conduct the District Judge gave the following 
reasons: 

First.—“ Because the right of deciding whether an appeal, previously . 
granted, shall be suspensive or devolutive is exclusively within the 
province of the court from which it was taken. 

Second.—“ Because the defendant having failed to furnish, within the 
ten days following the signature of the judgment on the merits, the 
bond required by law, the appeal granted could not stay execution. 

15 
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Third,—“ Because the decree ordering execution to issue and from 
which a suspensive appeal is sought, is not a final judgment, and is 
not even represented as an interlocutory judgment, which may cause 
an irreparable injury, and it is from such only that the law allows a 
suspensive appeal. 


Fourth.—“ Because a suspensive appeal cannot be taken from such a 
decree, which does not condemn the defendant to pay any sum of 
money, deliver any property or perform any act.” 

Neither the petitioner nor the judge discloses upon what grounds the 
appeal granted was dismissed. The petitioner swears that within the 
legal delays he furnished a bond with good security, for an amount exceed- 
ing one haif the amount of the judgment appealed from. While, on the 
other hand, the judge states that the appellant failed to furnish within 
the legal delays “the bond required by law.” He does not state wherein 
the bond was defective, if bad—or that, the bond, if good, was filed too 
late. We have not a copy of the bond before us. But the petitioner 
having sworn to the statements above mentioned, it was the duty of 
the judge to have stated distinctly wherein the appellant had failed to 
comply with the requirements of the law. The position of the judge, 
that he has the exclusive right to determine whether ‘an appeal pre- 
viously granted, shall be suspensive or devolutive” is erroneous. 

The right of appeal is a constitutional right; and its exercise is 
regulated by law; it is not dependent upon the discretion or pleasure 
of District Judges. Constitution, art. 74; C. P. art. 575. 

If, therefore, the appellant furnished the bond required by law, 
within the legal delay, his right to a suspensive appeal is indefeasible. 
If, on the contrary, the bond furnished be not such as the law requires, 
or if it be given after the delay fixed by law in which the bond must be 
filed, for a suspensive appeal, execution may be issued under the judg- 
ment, notwithstanding the appeal. The right to determine, primarily, 
whether the appellant has complied with the requirements of the law 
or not, is vested in the District Courts. But their decisions are subject 
to the revision of the Supreme Court. If the appellant has complied 
with the provisions of the law any action, on the part of the District 
Judge in the case would be unauthorized, because the jurisdiction of 
the Supreme Court attaches so soon as the order of appeal has been 
granted and the bond required by law has been filed. C. P. art. 575; 
4 La. 205; 7 La. 448; 15 La. 391; 13 La. 574; 1 R. 527; 10 R. 152; 8 
An. 434; 17 An. 186. 

Notwithstanding the District Judge might think the appellant had 
not complied with the law, yet he might be mistaken. It is for the 
Supreme Court to determine finally. 

It would seem, however, that the proper mode of bringing such 
questions before this court is by writ of prohibition; because, if a 
District Judge assume jurisdiction in a case, after the appellant has 
complied with the law, which entitles him to a suspensive appeal, the 
judge is clearly exceeding the bounds of his jurisdiction. C. P. art. 
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845; 13 La. 574; 19 La. 174; 19 La, 179; and 20 An. State ex. rel. Stack- 
house v. Judge of the Fifth District Court, parish of Orleans. 

The petitioner is entitled to relief, but we cannot accord it to him, 
in the form he has asked for it. 

It is therefore ordered that the application for the mandamus be dis- 
missed at petitioner’s cost; reserving to him, however, the right to pro- 
ceed against the Judge of the Fifth District Court by writ of prohibi- 
tion, should it be necessary. 





No. 1485.—Succrssion o¥ CLEMENT WILKIN. 


A nuncupative will-by public act must bear upon its face the evidence that all the formalities 
required by law for its validity have been observed by the notary in drawing the testament. 

A nuncppative will by public act is null, if it does not appear on its face that the witnesses were 
present at the time the Testator was dictating it to the notary, and also when the notary read 
the instrument as written down by him, to the testator. 


PPEAL from the Second Judicial District Court, parish of Jefferson, 
A, Cazabat, J. Lacey and Marks, for plaintiffs. 7. L. Lemley, for 
defendants. 

Howe, J. This is an action to annul the will of the late Clement 
Wilkin. From a judgment maintaining the will, the heirs at law pros- 
ecute this appeal. 

* The instrument in question is a nuncupative will by public act, and 
is in the following words (the dispositions, which it is unnecessary to 
consider in this case, being omitted) : 

STaTE or LOUISIANA—PARISH OF JEFFERSON. 


Be it known, that I, Privy EArt Davis, a notary public in and for 
the parish of Jefferson, on the fifth of March, 1865, repaired to the 
house of Clement Wilkin, an inhabitant of said parish of Jefferson and 
State of Louisiana, where, at his request and at his dictation, the fol- 
lowing instrument was written by me, said notary, and declared by 
said Clement Wilkin to be his last will and testament. 

* * * * * . * * * 

In testimony whereof, the said Clement Wilkin has signed his name 
ereunto, in the presence of Christian Mehle, Jordan Thomas Aycock 
and James P. Thompson, lawful witnesses, residing in this parish, and 
me, the said notary, after having read the same in an audible voice in 
the presence of the testator and the said witnesses, without interrup- 
tion and without turning aside to other acts. This the fifth day of 
March, 1865. The testator being weak, his signature appears irregular. 

Original signed : CLEMENT WILKIN. 

Witnesses: CuristiAN Mente, J. T. Aycock, J. P. TaHompson. 

Pp. E. Davis, Notary Public. 


Various grounds of nullity are urged, but in the view we have taken 
of the case it is necessary to consider only the following : . 
“It does not appear that the will was dictated by the testator, re- 
ceived by the notary, and by the latter written down in the presence 

of the witnesses.” 
It is well settled that, since a nuncupative will by public act makes 
full proof of itself, it must bear upon its face the evidence that all the 
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formalities required by law for its validity have been complied with, 
inasmuch as the fulfillment of those formalities, when not apparent from 
the instrument itself, cannot be established by evidence aliunde. C. C. 
1640; 16 La. 82. 

The law details these formalities. 

The article 1571 of the Code declares that— 

“The nuncupative testament by public act must be received by a 
notary public in the presence of three witnesses residing in the place 
where the will is executed, or of five witnesses not residing in the 
place.” 

‘“‘ The testament must be dictated by the testator, and written by the 
notary as it is dictated.” 

‘It must then be read to the testator in the presence of the wit- 
nesses.” 

‘*Express mention is made of the whole, observing that all those 
formalities must be fulfilled at one time without interruption, and with- 
eut turning aside to other acts.” 

What, then, is to be received by the notary? The law answers 
the question; the testament—not as already written, for the notary is 
to write it himself, but from the lips of the testator; the testator dic- 
tating his desires, and the notary writing what is so dictated in the 
presence of the witnesses required by law. And, as the will must 
afterwards be read to the testator in the presence of the same witnesses, 
at the same interview, the law has provided a double safeguard against 
both honest mistake and dishonest practice. 12 La. 114. 8 An. 469, 

Express mention must then be made of the whole, that it may appear 
by authentic evidence that the commands of the legislator have been 
obeyed. On no other conditions will the law recognize the testament 
as legal, and suffer the established order of succession to yield to the 
desires of the testator. 

It is plain that in the testament we are now considering there is no 
express mention that the witnesses were present at that important por- 
tion of the reception of the testament by the notary, which consists of 
the dictation and writing down. So far as the document informs us, 
one of the witnesses, as in the case of Langley, 12 La. 117, might have 
been absent during a part of the interview, or as in the case of Alloway 
v. Babineau, 8 An. 469, might have gone about town attending to his 
business during the process of dictation. None of the witnesses may 
have been present at all until the time when their presence is first in- 
dicated in the testament itself, namely, when the will was read aloud 
and signed. It is not for those who oppose the will to show that the 
witnesses were absent at some important moment; it is for the testa- 
ment itself to show that they were present from first to last. 

In Christene v. Verbois, 11 An. 108, a will apparently identical in 
form with the one in this case was annulled for the same reason now 
urged by the appellants. In Devoll v. Palms, 20 An. 203, a similar de- 
cision was made upon a testament of whieh the formal parts were, ver- 
batim, those of the testament in this case. Each case was in affirmance 
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of the opinion of the District Judge. We consider the question settled, 
and settled correctly. 

It.is urged by appellees that the decisions cited are in conflict with 
the cases of Pizerot v. Meuillon, 3 M. 144, Stafford v. Stafford, 12 L. 
442, Nelder v. McCarty, 7 An. 485, and Lawson v. Lawson, 12 An. 
604. 

In Stafford v. Stafford the question now involved was not passed upon 
by the court. 

In Nelder v. McCarty the language of the will expressed that the wit- 
nesses were present at the dictation and writing down, and there is no 
reason to say that the decision did not proceed upon the supposition 
that such mention was absolutely required. In Lawson v. Lawson, a 
case not entirely in point, the certificate of the notary was construed 
by two members of the court, at least, to show that all the formalities 
were “done” in the presence of the witnesses, and upon this mention 
together with an alleged defect in pleading they relied for maintaining 
the will. In Pizerot v. Meuillen there seems to have been other consid- 
erations which were urgent in maintaining the will; but if that case, 
and the case of Lawson, go to the extent claimed by the appellees, they 
must be deemed to have been overruled. 

We do not consider that the phrase “‘ express mention” requires the 
use of any sacramental formula, but it certainly requires the use of 
some words which will make authentic proof that all the legal formali- 
ties have been fulfilled. There are no such words in the testament be- 
fore us to prove that the witnesses were present before it was read 
aloud to the testator. 

It is therefore ordered that the judgment appealed from be reversed; 
and, proceeding to render such judgment as ought to have been ren- 
dered by the court below, it is further ordered and decreed that the last 
will and testament of Clement Wilkin, deceased, be and the same is 
hereby declared null and void, and that the probate thereof be set aside, 
the costs in both courts to be borne by the estate. 

Rehearing refused. 

Mr. Justice Howell recused. 








No. 2048.—Succession or J. J. Tyson. 


No person not 4 party to the suit in the court below, can be made a party, appellee, in the ap- 
pellate court. In such a case the appeal will be dismissed for want of proper parties. 


PPEAL from the Thirteenth Judicial District Court, parish of Ten- 
sas, Hough, J. Julius Aroni for appellant. Mayo & Spencer for 
appellee. 

Howe tt, J. Edwin Morris, Wm. Talbert, J.G. Kyle and W. B. Evarts, 
as creditors of the succession of J. J. Tyson, deceased, took a rule on 
Samuel Lee, administrator, to show causé why he should not be re- 
moved from his office and Ransom Hall appointed in his stead. Lee 
answered that he could show no cause and that he desired the rule to 








118 SUPREME COURT OF LOUISIANA, 


Succession of J. J. Tyson. 








be made absolute, The court accordingly rendered judgment removing 
him and appointing Ransom Hall ‘ administrator ot said succession in 
the place of said Lee, upon giving bond according to law.” Where- 
upon James Trabue, Dennis Long, Robert J. Kyle and Edwin Morris, 
alleging themselves to be creditors of said suecession and aggrieved by 
said judgment, appealed therefrom by petition, citing Ransom Hall 
only, who moves to dismiss the appeal on several grounds, one of 
which is sufficient, to wit: that being no party to the suit from the 
judgment in which this appeal is taken, he cannot be cited nor made 
party as appellee in this court. This seems to be so clear as to require 
no reasoning. ‘To entertain this appeal would be to take original ju- 
risdiction of the only party sought to be made appellee. Non constat 
that he will ever make himself a party to these remarkable and irregu- 
lar proceedings. 

There being legally no appellee before us, this appeal must neces- 
sarily be dismissed. 

It is therefore ordered that the appeal herein be dismissed with costs. 


No. 2054.—Fiemina & Batpwin v. JosErn D. Sutenps, J. B. Jones, 
use, &c., Intervenor. 

Anintervenor in an attachment suit will not be permitted to urge défen8es personal to the dee 

fendant. The admissibility of testimony, the formality and regularity of the pleadings are 

matters pertaining exclusively to the defendant. His position in the case is limited to 


showing that he is the veritable owner of the property attached, or that he has a lien upon 
it superior to that of the attaching creditor. 


PPEAL from the Thirteenth District Court, parish of Tensas, 
Hough, J. HI. B. Shaw for appellee. Farrar & Reeves for appel- 
lants and intervenor. 

Wyty, J. Plaintiffs sued out writs of provisional seizure and attach- 
ment against the property of the defendant, who was an absentee, 
alleging he owed them the amount of an account for advances and sup- 
plies furnished his plantation, in the parish of Tensas. The products 
and movables on the place and defendant’s half interest in the planta- 
tion were seized under these writs by the sheriff on second December, 
1867. 

The defendant accepted service and waived legal and technical for- 
malities. He also admitted the correctness of the account sued on, and 
set up no defense against plaintiff’s demand. 

On the tenth November, 1868, the intervenor filed his petition of in- 
tervention in this case, alleging that he held a mortgage bearing on said 
plantation or the undivided half thereof owned by the defendant ; also 
alleging that the attachment was null and void because of the illegality 
of the affidavit, the insufficiency of the bond and other informalities ; 
and by supplemental and amended petition he charged that the defend- 
ant, Joseph D. Shields, was in insolvent circumstances at the date of 
the levy of plaintiffs’ writ of attachment to the knowledge of plaintiffs, 
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who fraudulently colluded with him to have said attachment levied 
upon said plantation in order to give, if possible, the lien of the attach- 
ing creditor a preference and priority over the special mortgage of the 
intervenor, which, by an oversight, was not recorded in the mortgage 
office of said parish, till a few days subsequent to the levy of said writ. 

On the trial there was judgment in favor of plaintiffs for the amount 
claimed by them, with a privilege on the property attached, from the 
date the attachment was levied, to wit: second December, 1867; and 
the intervention was rejected at the costs of the intervenor. 

From this judgment the intervenor has appealed. 

From a careful examination of the record we are of opinion that the 
intervenor has failed to establish his allegation of fraud and collusion 
between the plaintiffs and the defendant; he has failed to establish 
that the defendant, Joseph D. Shields, was an insolvent at the time the 
attachment was levied and at the time of the trial of this cause. Proof 
that the plantation in controversy was worth less than the amount of 
plaintiffs’ claim and the claim of the intervenor does not establish the 
allegation that the defendant was notoriously insolvent: He lived in 
Mississippi, and might have in that State ample means to pay all his 
debts. We cannot presume that the plaintiffs and defendant are 
guilty of fraud and collusion in the absence of proof to sustain that 
charge. 

The District Judge refused to permit the intervenor to offer proof of 
the irregularity of the affidavit, the insufficiency of the attachment 
bond and other informalities in the proceedings. He permitted the 
plaintiffs to offer in evidence their acknowledged account against the 
defendant, and when the intervenor objected thereto because the neces- 
sary revenue stamp was not attached to said acknowledged account, 
the District Judge permitted the attorney of plaintiffs to aflix thereto a 
five cent United States revenue stamp, and file the same in evidence. 
To all of which rulings the intervenor took a bill of exceptions. 

We think the District Judge did not err in his rulings and the bill of 
exceptions was not well taken. 

In the absence of fraud and collusion, the intervenor will not be per- 
mitted to urge defenses which are personal to the defendant. Questions 
of the admissibility of the testimony and the formality and regularity 
of the pleadings are matters for the consideration of the defendant, and 
if he saw fit to waive them no other party can complain. 

In the case of Lee et al. v. Bradlee, 8 M. 55, where a third party in- 
tervened in the attachment suit claiming the property, this court said: 
‘‘ A third party has stepped in, averring the goods attached to be his 
property, and demanding restoration of them. The claimant has not 
only attempted to prove the property to be his, but he has been acting 
the part of the defendant by undertaking to show that the attachment 
ought not to have issued, and that after it had issued, it was imper- 
fectly executed. The only thing which we conceive a claimant may 
be permitted to do is to show that the property attached is verily his. 
As soon as he succeeds in that, his part is at an end. But a claimant 
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has surely no right to show any irregularity in the suit in which he in- 
tervenes for the sole purpose of rescuing the property. Whether the 
plaintiff, the court and the sheriff have been acting legally or not is 
none of his business.” 

The only difference between this case and the one just referred to is, 
in that case the intervenor claimed to be the owner of the property 
attached, while in this the intervenor claims that he has a mortgage on 
the property attached. The principle is the same. The same doctrine 
is affirmed in the case of West v. His Creditors, 8 Rob. 123, in which 
this court said “‘an intervenor who claims property in controversy 
between other parties cannot contest the plaintiff’s claim against the 
defendant nor urge any irregularities in the suit.” 

In the case of Yeatman v. Estill, 13 An. 222, it was held that “it is 
no longer competent for the intervening party to object to the mode in 
which the writ of attachment has been executed.” The intervenor 
admits that plaintiffs’ attachment was levied prior to the registry of his 
mortgage. Without inscription his mortgage had no effect against 
third persons. C.C. 3314. As to plaintiffs, the property of the defend- 
ant stood free of encumbrance the day their attachment was levied 
because the intervenor had not inscribed his mortgage. Plaintiffs 
acquired attaching creditors’ privilege on the plantation reverting 
from the judgment to the day the attachment was levied. C. P. 264, 
265; 7 A.1; 3A. 430. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 








No. 2042.—DeEnnis LonG v. SuCcCESSION AND HErRrs or Joun F. Scorr 
? 
deceased. 


Where the plea of prescription is filed inthe Supreme Court, and the record shows that the ob- 
ligation on which the judgment of the lower court is founded is prescribed, and the appellee 
does not ask that the case be remanded to enable the holder to show an interruption, the 
plea.will be maintained in the Supreme Court. 


PPEAL from Thirteenth District Court, parish of Tensas, Hough, J. 
A Aroni & Collier, for plaintiff, Leach & Lewis, for defendants and 
appellants. 


Wyty, J. The defendants have appealed from a judgment by de- 
fault made final in open court against them in favor of plaintiff for the 
amount of a note made by John F. Scott, deceased. 

They have filed in this court the plea of prescription of five years 
against the note sued on, and they pray that the judgment appealed 
from be avoided and annulled. : 

The note upon which plaintiff bases this action matured the fifteenth 
February, 1861, and more than five years elapsed from the maturity to 
the service of citation on the defendants. There is no evidence in the 
record showing the suspension or interruption of prescription, and from 
the face of the papers there is no doubt that it accrued before this suit 
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was instituted. Plaintiff has not asked that this ease be remanded to 
prove an interruption or suspension of prescription. The plea must 
prevail, C. C. 3505, 

It is therefore ordered that the judgment appealed from bo avoided 
and annulled, and it is now ordered that there be judgment in favor of 
defendants, dismissing this suit at plaintiffs’ costs in both courts, 








No. 2040.—Banxk or Lovursrana v. D. P. WritraMs and Wife. 


An engagement by one party to pay a certain amount of money to another at a given time, se- 
cured by mortgage on real estate, falls under the class or denomination of promissory, 
notes, and is prescribed by the lapse of five years from maturity. 


PPEAL from the Thirteenth District ‘Court, parish of Concordia. 
Hough, J. Mellen, for plaintiffs and appellants. Mayo & Spencer, 
for defendants. 

LupELinG, C. J. The plaintiffs have appealed from a judgment 
sustaining the plea of prescription of five years to the following instru- 
ment, as a non-negotiable promissory note, to wit: 

“Strate or LovumstANA—ParisH OF CONCORDIA. 

“ We, the undersigned, David Perey Williams and Mistress Elizabeth 
Matilda Gillespie, his wife, of the parish of Concordia, State of Louisi- 
ana, acknowledge ourselves jointly and severally indebted unto the 
‘President, directors and company of the Bank of Louisiana,’ in the 
full sum of thirty thousand dollars ($30,000), being for a loan of money 
this day made to us by the said corporation, the amount of which we 
confess to have received. Which said sum of thirty thousand dollars 
we do, for ourselves, our heirs, executors and administrators, bind our- 
selves jointly and severally to the said president, directors and com- 
pany of the Bank of Louisiana, punctually to pay in one year from this 
date, and to comply with all the conditions of the mortgage this day 
made by us, and also with the obligations of the charter of the said 
bank. 

‘‘In testimony whereof we hereto subscribe our names, on this twenty- 
eighth day of April, A. D. eighteen hundred and fifty-seven. 

“DAVID PERCY WILLIAMS, 
“ELIZABETH MATILDA GILLESPIE. 
** Witnesses : 
“W. R. C. VERNON, 
“A. G. TYLER. 
‘“by HENRY BASIL SHAW, Attorney.” 
(Paraphed) “ Ne variatur. 
“Cnas. S. Frencu, Notary Public. 

** VipaL1, April 28, 1857.” : 

By law, “all promissory notes, whether the same be negotiable or 
otherwise, shall be prescribed in five years.” C. C. art. 3505; Act 1852, 
p. 90, § 3. 

More than five years having elapsed between the maturity of the 

16 
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above instrument and the institution of this suit, without any legal 
interruption of the prescription pleaded being shown, the inquiry pre- 
sented is, whether or not said instrument is, in contemplation of law, 
a promissory note. The plaintiffs contend that it is a bond and pre- 
scribed in ten years. 

Without going into an investigation of the nature and classes of 
bonds existing at common law, it is sufficient to say that, in our law, 
bonds seem to be written obligations, which are dependent on some 
contingency, and are specially provided for; while the instrument in 
suit possesses all the essential attributes of a promissory note, which 
are, in.no legal sense, affected by any other stipulations or recitals em- 
bodied in it. 

A promissory note is defined to be “a written engagement by one 
person to pay another person, therein named, absolutely and uncondi- 
tionally, a certain sum of money at a time specified therein.” Story on 
Notes § 1; Byles on Bills, p. 3. “It must contain a legal promise for 
the certain payment of a certain sum, and the maker and the payee 
must be designated with sufficient certainty. * * * If toa receipt 
for money, the words ‘to be returned when called for’ are added; if 
the signer of an instrument acknowledges in it that a certain sum ot 
money is borrowed on the promise of payment thereof; or that a cer- 
tain sum was received of A to be repaid on demand with interest, such 
instruments are held to be promissory notes. * * * A note need 
not contain the words ‘ promise to pay,’ if there are other words of 
equivalent import.” Parsons on Notes, vol. 1, pp. 33, 34. 

In the document before us the signers bind themselves to pay, in one 
year from its date, to the president, directors and company of the Bank 
of Louisiana, the sum of thirty thousand dollars, money loaned to and 
received by them. 

The further stipulations, ‘‘to comply with the conditions of the 
mortgage and also with the obligations of the charter of said bank,” 
impose no condition and propose no contingency on which payment is 
to depend, but recognize accessory obligations contracted or enacted 
for the security of the paymert, and their omission would not have im- 
paired the obligation to pay the money. 

The instrument sued on being an unconditional engagement to pay a 
certain sum of money, cannot be classed among the personal actions 
which by the Code are prescribed in ten years; nor is it a mortgage, 
but the written evidence of a debt secured by a mortgage executed 
before a notary public. 

We conclude that the judge a quo did not err in applying the pre- 
scription of five years. 2 

Judgment affirmed, 
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No. 1999.—Tue Stare, ex rel. D’Meza et al. v. THE JupGE or THE 
Fourtn District Court, Parish oF ORLEANS. 


Under the rules laid down in the Code of Practice the Supreme Court of Louisiana will not take 
general superintending control over the inferior jurisdictions. 3 M. 42; 2 La. 88; 19 La. 
478; 8 An. 92. The writ of prohibition, the power to grant which is specially allowed by the 
Code of Practice to appellate courts of competent jurisdiction is not a writ of right, and is 
within the sound discretion of the tribunal to which the application is made. 

The writ of prohibition will not be granted by the Supreme Court of Louisiana against a 
tribunal of inferior jurisdiction unless it be in cases where its intervention is necessary for 
the maintenance of its appellate jurisdiction. 


PPLICATION for writ of prohibition. A. M. Voorhies, Hays & New, 
A. Pitot, for relators, Judge Theard, in personam. 

Howe, J. The relator avers that, on the twenty-first December, 
1867, by a decree of the Fourth District Court of New Orleans, the 
Citizens’ Mutual Insurance Company of New Orleans, a corporation 
doing business in the city of New Orleans under a charter duly passed 
and adopted under the laws of the State of Louisiana, was forced into 
“involuntary insolvency ,” and Henry Bezow was appointed by the 
Judge of said Fourth District Court commissioner of the insolvent cor- 
poration; that subsequently Henry Bezow filed in the Fourth District 
Court a suit against the relators for damages due to him in his capacity of 
commissioner, amounting to the sum of $429,235 95; that the relators 
filed an exception to the jurisdiction of the Fourth District Court, aver- 
ing “that the court from which the said Henry Bezow claims to have 
received his appointment was at the time of said pretended appoint- 
ment without jurisdiction in the matter, and that said jurisdiction 
belonged, and belongs, exclusively and properly to the courts of the 
United States, under the law generally known as the bankrupt law, 
approved March 2, 1867;” but that said District Judge overruled the 
said plea, and has since proceeded to take further action in the pre- 
mises. They insist that the laws of Louisiana on the subject of forced 
and voluntary insolvency have been virtually repealed by the act of 
Congress of March 2, 1867, that the Fourth District Court has exceeded 
and does exceed the bounds of its jurisdiction by decreeing the forced 
surrender of the Citizens’ Mutual Insurance Company, and by proceed- 
ing with the liquidation thereof in violation of the laws and constitu- 
tion of the United States. 

They pray for a writ of prohibition to restrain the Judge of the 
Fourth District Court within the bounds of his jurisdiction, and pro- 
hibiting him “to further proceed in the said cause, involving the 
forced surrender of the Citizens’ Mutual Insnrance Company, the for- 
feiture of its charter, and the liquidation of its affairs, under the insol- 
vent laws of the State of Louisiana.” 

The answer of the judge avers his competency to proceed in the 
cause, and sets forth the reasons why he believes himself to have had 
jurisdiction both to appoint the commissioner and to entertain the suit 
brought by the commissioner against the relators. 

It is by no means clear that the relators have ever excepted to the 
jurisdiction of the Fourth District Court in the proceedings for a 
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declaration of forfeiture of the charter of the Citizens’ Insurance Com- 
pany and the appointment of a commissioner. The only excepticn we 
find in the record is filed in another and distinct proceeding, namely : 
a personal action, ex delicto, instituted by the commissioner against the 
relators; and, though this exception is called an exception to the 
jurisdiction, it is strictly an exception to the capacity of the plaintiff. 
It is difficult, therefore, to perceive how the judge of the Fourth Dis- 
trict Court exceeded his jurisdiction in deciding that the plaintiff had 
been properly appointed in a previous and distinct proceeding. It can 
hardly be that the relators had a right to call upon the judge to decide 
whether or not the plaintiff had capacity to sue, and then, because he 
decided that question adversely to their wishes, to denominate his 
action a usurpation of jurisdiction. 

But waiving this point, and granting that the exception we have 
quoted raises the question of jurisdiction in the case in which it was 
filed, and viewing the case from the standpoint assumed in the argu- 
ment by both the relators and respondent, the question presents itself 
at once whether the writ of prohibition is the proper remedy in a case 
like this. It is not pretended by relators that they are in the situation 
of the petitioner in the case of Clarke v. Rosenda, 5 Rob. 27, where 
an order of seizure and sale had been issued and the petitioner was 
unable to,give security for a suspensive appeal, and a devolutive ap- 
peal would have been an inadequate remedy, and a prohibition was 
asked, directed to the sheriff and the seizing creditor, on the ground 
that the petitioner was the assignee in bankruptcy of the property 
about to be sold. 

It will not be contended that under the Constitution we have any- 
thing but appellate jurisdiction of such cases as that of Bezow v. 
D’Meza and others, and it is neither averred nor proved that our ap- 
pellate jurisdiction is in any wise put in jeopardy by the Judge of the 
Fourth District Court. It is not evident that he will ever give a final 
judgment against the relators, or that if he shall give a final judgment 
that he will refuse to grant an appeal therefrom. 

Among the first judgments pronounced by this court, Laverty 4. 
Duplessis, 3 M. 42, was one disclaiming a general superintending con- 
trol over the inferior jurisdictions. 

In Winn v. Scott, 2 La. 88, decided under the present Code of Practice, 
the court declared that while the expresséons of that code upon the 
subject of mandamus seem to embrace all possible cases, ‘‘ the authority 
there granted must be considered in relation to the Constitution, which 
allows to this court appellate jurisdiction only, and its mandates should 
be confined to matters which have a tendency to aid that jurisdiction.” 

In the State « Bermudez, 19 La, 478, this doctrine was reaffirmed. 

In State v. Judge, 19 La, 183, this court said: 

“The writ of prohibition, the power to grant which is specially 
allowed by the Code of Practice to appellate courts of competent juris- 
diction, is not a writ of right; it is within the sound discretion of the 
tribunal to which the application is made ; and the party who resorts to 
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it is bound to establish such facts as to convince the appellate court 
that the remedy applied for is necessary, not only for the protection of 
the legal rights of the party, but also and principally for the constitu- 
tional exercise of our appellate jurisdiction. We understand, therefore, 
that the authority thus granted, being considered in relation to the Con- 
stitution, which allows this court appellate jurisdiction only, is to be 
confined to matters which have a tendency to aid that jurisdiction.” 

In State v. Judge, 8 An. 92, the court said : 

“Tt is abundantly settled that this court disclaims any general 
superintending control over the district courts, and limits its summary 
actions to those cases where its interposition is necessary for the main- 
tenance of its appellate jurisdiction.” 

In State v. Judge, 11 A. 696, where the relator averred that he had 
excepted to the jurisdiction of the court below, and that his exception 
had been improperly overruled and asked for a writ of prohibition, the 
court said: 

“Tn cases in which a party has an adequate remedy by appeal this 
court will not listen for a moment to an application for a writ of prohi- 
bition or mandamus. We think the relator will, if injured by the 
overruling of his plea, have an adequate remedy by appeal from such 
final judgment as may hereafter be rendered against him in the case.” 

In the case at bar, we are of opinion that if a final judgment shall 
ever be rendered against the relators they will have an adequate remedy 
by appeal. The writ they ask for is not one of right, and the case does 
not show a legal necessity for such a summary remedy. In this view 
it is unnecessary to consider the other questions in the case. 

For the reasons given it is ordered that the rule taken by the relators 
be dismissed with costs. 








No. 1989.—Srate, ex. rel. Prxe, Laperre & Brorner v. Toe JupGr 
OF THE FourtH District Court. 


Yee ae - for a writ of prohibition. 


Howe, J. The facts of this case are substantially the same as those 
in the case of State, ex. rel. D’Meza and others v. Judge of the Fourth 
District Court; and, as in that case, we perceive no legal necessity for 
the writ which is asked for. 

For the reasons given in the case of D’Meza, it is ordered that the 
rule taken by relators herein be dismissed with costs. 
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Ne. 1235.—Barriey, Jounson & Co., Appellees, v. Succession and 
Herrs oF Boswortu, Appellants. 
The plea of prescription will not be defeated for any cause not mentioned in the exceptions es- 
tablished by law. 


The maxim contra non valentem agere non currit prescriptio, forms no part of our written law, 
and cannot be invoked to defeat the plea of prescription. Smith v. Stewart. (Ante page 67.) 


_ tAL from the Thirteenth Judicial District Court, parish of 
Carroll, Farrar, J. Sparrow & Montgomery, counsel for plaintiffs 
and appellees. 

Wyty, J. This suit was instituted under the act of 1853, to revive 
an order. of seizure and sale and a judgment rendered against Felix 
Bosworth prior to 1853. 

The defense is the plea of prescription, more than ten years having 
elapsed from the promulgation of the act of 1853, to the institution of 
this suit. There was judgment in favor of plaintiffs ordering the re- 
vival of the judgments and the defendant has appealed. 

The act approved thirtieth of April, 1853, provides that “all judg- 
ments for money, whether rendered within or without the State, shall 
be prescribed by the lapse of ten years from the rendition of such judg- 
ment; provided, however, that any party interested in any judgment 
may have the same revived at any time before it is prescribed, by 
having a citation issued according to law, to the defendant or his 
representative, from the court which rendered the judgment.” * * * 
Acts of 1853, p. 250. 

There was no citation issued nor steps taken to revive these judg- 
ments within ten years as provided by said act, and in 1863 the pre- 
scription of ten years accrued. Plaintiffs have endeavored to avoid 
the plea of prescription by invoking the maxim contra non valentem 
agere non currit prescriptio. They have introduced evidence to show 
that they could not institute suit during the war in the parish of Car- 
roll, because the records were removed, and the parish site was ocen- 
pied by the rebels; that plaintiffs lived in New Orleans and were pro- 
hibited by military orders from going into rebel lines during the war. 

We have no authority to disregard the written law declaring that all 
judgments shall be preseribed by the lapse of ten years, and apply to 
this case the maxim contra non valentem agere non currit prescriptio, 
which forms no part of our written Iaw. We had occasion to review 
this maxim and the authority of the courts of this State to apply it, in 
the ease of Smith v. Stewart, lately decided; and for the reasons therein 
assigned, we are of opinion that the plea of prescription must prevail 
in this case. 


It is therefore ordered that the judgment appealed front be reversed 
and annulled, and it isnow ordered that plaintiffs’ demand be dismissed 
at their costs in both courts, 
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No. 2041.—Lewis E. Stowers v. Succession of D. F. BLACKBURN and 
C. A. BLACKBURN. 
Solidarity is never presumed; it exists, if all, when several persons bind themselves towards 
another for the same sum, at the same time and in the same contract. 
The acknowledgment and promise to pay by a tutrix in her individual capacity will not inter- 
rupt prescription as to the succession, 15 An. 168, 
PPEAL from the Thirteenth Judicial District Court, parish of Car- 
roll, Farrar, J. Sparrow & Montgomery, counsel for appellants. 
HowE Lt, J. This is an appeal from a judgment rendered on default 
against the succession of D. F, Blackburn, deceased, and Mrs. C. A. 
Blackburn, in solido, for $10,000 with eight per cent. interest from first 
of January, 1860, on the following note: 


$10,000. On the first (Ist) day of January (1861) cighteen hun- 
dred and sixty one, we, or either of us promise to pay L. E. Stowers, 
Ten Thousand Dollars, with ten per cent. interest from the first day of 
January next for, money loaned, 
“DPD. F. BLACKBURN, 
“C. A. BLACKBURN, 
“‘December 19, 1859. 
“On the first day of January, 1862, I promise to pay L. E. Stowers the 
above sum, Eleven Thousand Dollars, with ten per cent interest. 
“C, A. BLACKBURN. 
‘‘(Endorsed), Lake Providence, La., December 13, 1865. I acknowl- 


edge the within note to be correct, 
“C. A. BLACKBURN.” 


Service was accepted as follows: 

“T acknowledge service of the foregoing petition and note sued on 
and citation, as executrix and in my irlividual capacity, this Septem- 
ber 11, 1867. 

“C., A. BLACKBURN.” 

The prescription of five years is pleaded in this court’ and is urged 
only on behalf of the succession, on the theory that the acknowledg- 
ment made on the thirteenth of December, 1865, was made by Mrs. 
Blackburn individually, and the suggestion that she has gone into bank- 
ruptcy. 

Both parties admit that the promise, written at the foot of the note, 
was the individual assumpsit by the widow of the note sued on, although 
for a different sum and payable at a different date, and the question is, 
whether or not the acknowledgment on the thirteenth of December, 
1865, interrupted prescription as to the succession, represented by Mrs. 
Blackburn as executrix. To sustain the affirmative, it must be held, 
both that the obligation sued on is not a solidary one, and that Mrs. 
Blackburn did not make said acknowledgment as execcutrix. 

First.—It is not shown that she was bound in solido as maker of the 
note and hence her liability for the debt can rest solely on her subse- 
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quent promise to pay. But it is contended, and we think successfully, 
that this promise does not create the solidarity contemplated by the 
Code, in determining the effect of an acknowledgment by one of the co- 
debtors in solido. Solidarity exists, by the Code, when several persons 
bind themselves towards another for the same sum, at the same time 
and in the same contract. It cannot be presumed. There being no 
priority nor reciprocity between the promissors, nor express stipulation 
of solidarity in this case, the defendants are not debtors in solido, and 
consequently the acknowledgment of thirteenth of December, 1865, if 
made by Mrs. Blackburn individually, did not interrupt prescription 
as to the succession. C. C. 2072, 2077, 2086-7-8, 2092, 3517; 12 R. 183; 
15 A. 168. It is unnecessary to decide whether or not the executrix 
could create a solidary obligation against the succession. 

Second.—The question whether she made the acknowledgment as ex- 
ecutrix is one of inference, and upon the pleadings and evidence before 
us, is one of considerable doubt. 

As the plaintiff might have adduced evidence on this point or other- 
wise shown an interruption of prescription, if the plea had been filed 
in the lower court, we think the ends of justice will be subserved by 
remanding the cause as requested by the appellee. 

We cannot disturb the judgment as to Mrs. Blackburn, as upon the 
admission of counsel she is in bankruptcy. 

It is therefore ordered that the judgment of the District Court against 
the succession of D. F. Blackburn, deceased, be reversed, and the cause 
as to said succession be remanded upon the question of prescription; 
costs of appeal to be paid by appellee, 

Mr. Justice Wyly recused, 








No, 2004,—Citizens’ BANK oF LouISsIANA v. HENRY JOHNSON and 
Wivow W. J. BoGANn. 


A certificate of stock of a corporation or banking company, pledged by the owner to the com- 
pany to secure the payment of a note and mortgage to the bank for money loaned, operates 
as a standing acknowledgment of the debt, and prescription does not run‘against the note 
while the stock is pledged. 


PPEAL from Fifth District Court, Parish of Iberville. Posey, J, 
Rousseau & Estavan, for Citizens’ Bank. JF. H. Farrar, for John- 
son, executor. 

LuprELinG, C.J. On the twenty-seventh day of December, 1867, the 
Citizens’ Bank of Louisiana obtained an order of seizure and gale, 
under an act importing confession of judgment, and containing the fact 
de non alienando, against the property mortgaged, which was in the 
possession of Mrs. W. J. Bogan. Under a writ, issued in the case, the 
sheriff seized the property described in the writ, and was proceeding to 
sell the same, when he was restrained by an injunction obtained by 
Joseph Johnson, testamentary executor of Henry Johnson: 
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The injunction was granted on the allegation that the notes or obli- 
gations, secured by the mortgage, were extinguished by prescription— 
more than five years having elapsed since their maturity, 

The Citizens’ Bank prayed for the dismissal of the injunction for the 
following reasons, to wit: 

** Because the stock-notes of Henry Johnson are not prescribed, the 
same being subject to annual payments, up to the expiration of the 
charter. 

‘* Because prescription did not run during the war. 

“ Because the original debt of Henry Johnson has been assumed by 
the subsequent purchasers, and late actual possessor, sued in this case, 
‘does not plead prescription.” 

There was judgment in favor of the Citizens’ Bank of Louisiana, dis- 
solving the injunction. From this judgment Joseph Johnson, execu- 
tor, has appealed. 

In accordance with one of the stipulations in the eleventh section ot 
the charter of the bank, the annual payments necessary to a renewal of 
the notes were made up to the first day of February, 1860—since which 
period no payment has been made—and consequently the payment of 
the notes has been exigible since the first February, 1860. Section 11 
of charter, acts of 1833, p. 181. More than five years having elapsed 
since the last payment, before the bank instituted proceedings under 
their mortgage, the claim would be barred by prescription if there had 
been no interruptién thereof. 

The notes or obligations, which form the basis of this suit, were exe- 
cuted by Henry Johnson, a stockholder in the Citizens’ Bank of Louisi- 
ana, in pursuance with the terms of the eleventh section of the charter 
of the bank, which declares ‘ that every stockholder in said corpora- 
tion, on depositing and pledging his.certificate of stock, shall be entitled 
to a credit equal to one-half of the total amount of his stock ; provi- 
ded, that in proportion as such stockholder shall use the credit, he shall 
give his notes or obligations to said corporation for the amount so lent 
him, and shall pay interest thereon annually and in advance.” Acts of 
1833, p. 181. 

The notes or obligations are in the words following : 

** Be it known that Iam well and truly indebted unto the Citizens’ 
Bank of Louisiana, for value received, in the sum of eight thousand 
three hundred and eighty-eight dollars, being the amount of my credit as 
a stockholder of two hundred and forty-four shares of said institution; 
which sum I will pay at the banking house of New Orleans, on the first 
day of August, 1851, fixed, or renew, according to the provisions of the 
charter of said bank. The payment of the aforesaid sum of money is 
secured by a deed of mortgage and pledge, passed by myself and wife, - 
before Adolphe Boudousquie, notary public in and for this city and par- 


ish of Orleans, under date of this day. “H. JOHNSON 


“‘New Orleans, March 1, 1851.” 
17 
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The other note is for $4550, and was payable first February, 1852. 
In other respects it is similar to the one copied above. 

The notarial act, referred to in the notes, contains this declaratton : 
‘¢ And in order to secure furthermore unto the Citizens’ Bank of Louisi- 
ana the payment of the sum of twelve thousand nine hundred and 
thirty-eight dollars, amount of the said stock notes, and also the pay- 
ment of the eventual interest above stipulated, the said Henry Johnson 
does hereby pledge and pawn, in favor of said bank, the aforesaid three 
hundred and seventy-four shares.” 

It is apparent that the condition on which Henry Johnson, deceased, 
borrowed the money from the bank, was that he should deposit and 
pledge his stock in the Citizens’ Bank of Louisiana to secure the pay- 
ment of his loan; and the notes and the notarial act signed by Henry 
Johnson establish the fact that this pawn and pledge was made by him. 
Whilst this pledge remained in the possession of the bank, prescription 
against the notes and obligations the pledge was intended to secure was 
‘interrupted, because it was a standing acknowledgment of indebted- 
ness on the part of Johnson. ‘ Prescription is interrupted, and ceases 
to run, whenever the debtor or possessor acknowledges the debt, or the 
‘adverse right against which it was running. C. C. art. 3486. This ac- 
knowledgment may be express or implied. In this case it is of the lat- 
ter character.” 1 BR. 556, Wilson v. Banner; 8 R. 145, Montgomery et 
al. v. Levistone. 

En general la reconnaissance du droit soumis a la prescription 
n’opere linterruption que pour le passe, et permet a une prescription 
nouvelle de recommencer a l’instant meme. Mais il en peut etre 
quelquefois autrement. Ainsi, quand un debiteur donne un gage a son 
ereancier pour surete de la creance, ce n’est pas seulement pour le 
temps anterieur que la prescription est interrompu; elle continuerra de 
Vetre tant que le creancier restra nanti du gage, puis-qu’en le lui lais- 
‘sans dans le mains, le debiteur ou ses heritiers renouvellent constament 
la reconnaissance tacit de la dette.” Marcade Prescription, p. 146.* 
Trolong, No. 618; Duranton, No, 269. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be affirmed, and that the appellant pay the costs of this 
appeal, " 





No. 2015.—A. Lepoux v. Joun R. Bunter. 


A promise to pay, subsequent to the maturity of the obligation, may be set up by an amended 
petition. 

Where a debt existed between two parties who liquidated the same by note, at a time and under 
circumstances rendering the execution of the note illegal on account of one party residing 
within the Confederate and the other within the Federal military lines, during the late 
war, and the debtor promised to pay the debt after, the war had ceased, with a full knowl- 
edge of the nature and origin of the obligation, the promise can be enforced and the debtor 
compelled to pay the obligation. 


PPEAL from the Fifth District Court, parish of West Baton 
Rouge, Posey, J. Favrot & Lamon for appellant. Barrow & Pope 
for appellee. 
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HowELt, J. This is an action on a promissory note made by John 
Buhler on sixteenth May, 1862, at West Baton Rouge, for $3,780, 
payable to the order of Menard & Vignaud, twelve months after date, at 
their office in New Orleans, with eight per cent. interest after due. The 
defendant, who accepted, purely and simply, the estate of his deceased 
father, John Buhler, filed a peremtory exception, alleging that at the 
date of executing the said note the maker resided within the Confed- 
erate military lines and the payers within the Federal military lines, 
and consequently the contract was null, being in violation of law pro- 
hibiting all commercial intercourse or transactions between said parties, 
of which facts the plaintiff had notice. 

The plaintiff then filed an amended answer, declaring that said note 
had been given in renewal of an obligation existing as far back as 1859, 
originally for $5,000, several times renewed and reduced by payments 
to the amount of the note sued on, and that in 1866 the defendant ac- 
knowledged the correctness and validity of said obligation and prom- 
ised to pay the same. 

The defendant excepted to the filing of this amended petition for the 
reasons that it would change plaintiff’s ground of action, that the 
original obligation was novated and that the promise of defendant was 
in view of a compromise, which was properly overruled. The 
substance of plaintiff’s demand was not changed by allegations of the 
amended petition. They simply set forth the origin of the obligation, 
and the alleged promise to pay is not inconsistent with the original de- 
mand, and can properly be set up by amendment. The questions of 
novation and compromise depend on evidence and cannot, in this 
instance, be a ground of exception to any inquiry into the facts 
alleged. 

The District Judge sustained the peremptory exception and dis- 
missed plaintiff’s suit, who has appealed. 

* The only question which we deem it necessary to examine is that of 
defendant’s acknowledgment. He contends that it was made in view 
of a compromise and without a knowledge of the nature of the obliga- 
tion, which being absolutely void is not capable of being made valid. 

The acknowledgment and promise are shown to have been uncon- 
ditional. The only point of difference was as to the time when a con- 
fession of judgment should be made. The note itself was notice to the 
defendant of the circumstances, which in law, would affect its validity, 
and it is apparent that he must have made the acknowledgment and 
promise with a full knowledge of the origin and nature of the obliga- 
tion, which we must hold to be such as to form a legal basis for a new 
promise to pay the debt evidenced by the note sued on. The obligation 
existed before the war, and although the note was executed between 
parties not competent at the time to contract, the debt was not thereby 
extinguished and the subsequent promise to pay it, as evidenced by 
said note, having a moral obligation as its basis, can be enforced in a 
suit thereon, which may be taken as the evidence of the debt agreed on 
by the parties, 
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The judge a quo erred in dismissing plaintiff’s suit cn the peremptory 
exception, which is really a defense to the action, and as there is 
evidence in the record on the merits to establish the claim, we must 
sustain it. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiff recover of the defendant, John R. Buhler, the sum of 
three thousand seven hundred and eighty dollars, with eight per cent. 
interest from the sixteenth day of May, 1863, and costs in both courts. 

Rehearing refused. 








No. 2024.—Bripcet Gravy, Administratrix v. Louis Drsopry, Sr., 
et als. 


The State Engineer having made a contract in conformity with the Act of 1857, p. 162, for im- 
proving and draining Bayou Bourbieux, which lies in the parishes of West Baton Rouge and 
Tberville, is a competent witness to testify as to the performance of the work in accordance 
with the contract. 

The fact that the engineer is required by the contract to make a report to the Police Jury of the 
completion of the work does not disqualify bim from testifying to other facts not embraced 
in his report. 


PPEAL from the Fifth District Court, parish of Iberville, Posey, 
J. A. Talbot, for plaintiff and appellee. Barrow & Pope and W. 
B. Robertson and Oscar Lauve for defendants and appellants. 

HowEtt, J. This is a suit on a joint contract between the defend- 
ants and plaintiff’s husband for the improvement of the drainage of 
Bayou Bourbieux, in the parishes of Iberville and West Baton Rouge, 
and in which the former parties bound themselves to pay to the latter 
the total sum of fifteen thousand dollars during the progress and on the 
completion of said work, which was to be performed according to the 
specifications in said contract. 

The parties first cited excepted to the petition on the ground that 
the contract sued on, being a joint contract, was not complete and 
binding, as one of the contracting parties had not signed and another 
signed conditionally, and the condition was not accepted by the others. 

By an amended petition accompanied by the original contract, the 
party alleged not to have signed, was made a party to the suit upon the 
averment. that he was a party to said original contract, which was 
proven, and the only question on the exceptions is whether or not the 
condition annexed to the name of one J. A. Levique, in the following 
words: ‘‘a condition que je sois egoute,” was accepted. 

On the trial of the exceptions, a contract between the State Engineer 
and these defendants was introduced, by which the latter had agreed to 
do the work of improving the Bayou Bourbieux, as authorized by Act 
of 1857, p. 162, and for a sum to be collected by the engineer from 
the owners of the lands drained, and paid to defendants as the work 
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progressed. By the contract sued on this same work was to be done 
by plaintiff’s husband for the defendants. The engineer testifies that, 
at the date of giving his.testimony, he had not paid the defendants in 
full the amount coming to them, as per contract between him and them; 
that it was not the main reason, in entering into contract with them, 
that they had an interest in the improvement of the bayou; the main 
reason was that they were the lowest bidders to do the work ; that the 
land of Lavique was embraced in the survey required to be made, and 
wasdrained by said bayou. The above statute authorized the engineer 
to let out said work by contract, which should be binding on all the 
proprietors of the lands the same as if they had personally bound them- 
selves jn said contract. Under this state of facts and the law we must 
infer the “ acceptance” and fulfillment of the condition, if such accept- 
ance was essential. The defendants had bound themselves, as con- 
tractors with the State Engineer, to do the work or cause it to be done, 
without reference to any benefit to their own lands; they had evidently 
received a part of the price from the engineer; and the land of Lavique 
was drained according to the condition. We cannot see any legal ob- 
jection to the testimony of the engineer as to the benefit to Lavique’s 
land. The objection that the “survey” is the best evidence might 
possibly be good in a suit against Lavique for the assessment upon him 
as a proprietor of the lands to be drained, but not on his contract to 
pay for the work in question. 

On the merits, it is objected that the engineer could not prove, by 
parol, that the work was done in accordance with the contract, as the 
law required him to make a report thereof to the police juries of the 
two parishes. This report was for the purpose of placing the work 
after its completion under the control of the parish authorities, who 
were then to appoint commissioners to keep it in repair. The engineer 
had full control and supervision of the work as it progressed, and was 
by the law and the contracts the judge of its character and completion, 
and he could testify on the subject. 

No objection is urged to the amounts found due by the judge a quo. 

It is therefore ordered that the judgment appealed from be aflirmed 
with costs. 
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No. 2047.—Lourstana State Bank v. YELVERTON CAMMACK. 


Where the certificate of the clerk shows that the record contains all the testimony adduced, 
documents filed and proceedings had, the appeal will not be dismissed because there is no 
bill of exceptions, statement of facts or assignment oferrors. 20 An. 213; C. P. 601, 602. 
The plea of prescription will be noticed when made for the first time in the Supreme Court. 


PPEAL from the Thirteenth Judicial District Court, parish of 
; Tensas, Hough, J. Farrar & Reeves, for plaintiff and appellee, 
Collier & Clinton, for defendant and appellant, 





SUPREME COURT OF LOUISIANA, 


_ Louisiana State Bank v. Yelverton Cammack. 


Hower, J. The curator of the defendant’s. succession has appealed 
from a judgment against the defendant rendered upon a bill of ex- 
change due April twenty-six, 1862, and founded on a citation of which 
service was made August 3, 1867, and has pleaded in this court the 
prescription of five years. 

The appellee has moved to dismiss the appeal. 

First.—“ Because all the evidence adduced is not in the record, and 
the clerk who certifies the fact that the record contains all the evidence 
adduced was not clerk of the court when the case was sued and can- 
not certify any such fact; and 

Second.—‘‘ Because the record contains no note of evidence, state- 
ment of facts, bill of exceptions nor assignment of errors of gw upon 
the face of the record, whereby this court can review the decision ap- 
pealed from.” 

As to the ground first quoted, the certificate of the clerk appears to 
be regular, and we find nothing in the record, of which this court can 
take notice, to show that the certificate is untrue or that the clerk had 
no power to make it. 

The second ground for the dismissal of the appeal cannot prevail. 
The record is certified to contain all the testimony adduced, documents 








filed and proceedings had, and the deposition of the only witness ap- 
pears to have been taken in writing. No statement of facts could 
therefore be required. C. P. 601, 602, 896; 20 An. 213. Nor is an as- 
signment of error absolutely necessary in such case. 14 L. 371. And 
in this case we see no necessity of a bill of exceptions. The appellant 
comes before us with a plea which is permitted by law and which we 
must consider. By article 902 of the Code of Practice it is provided 
that although in general parties before the Supreme Court are not 
allowed to plead other matters than those which were before the in- 
ferior court, nevertheless it may depart from this rule when the excep- 
tion taken is one of those which may be pleaded at any period of a 
cause, and the proof of it appears by the mere examination of the 
record. ‘Thus prescription may be pleaded before the Supreme Court, 
when the proof of it appears 6n the face of the proceedings in the 
lower court. These proceedings have been correctly reported to us— 
so declares the certificate of the clerk. The right to plead prescription 
here and the validity of the plea do not necessarily depend on a note 
of evidence, a bill of exceptions or an assignment of error. If from a 
‘‘mere examination of the record” regularly certified to us we find that 
the debt sought to be enforced is prescribed, we must decline to dismiss 
an appeal which had been taken, in regular form, and sustain the plea 
of prescription. 

In this case we find from a mere examination of the record that 
the debt sued on was prescribed by the lapse of more than five years 
between the maturity of the bill and the service of citation, 
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The appellee has not asked that the cause be remanded {or trial on 
this plea. It is therefore ordered and adjudged that the judgment ap- 
pealed from be reversed, and that there be judgment in favor of Robert 
Murdock, curator of the succession of Yelverton Cammack, deceased, 
with costs in both courts, 

Rehearing refused. 








No. 1563.—Samvuet Smitn & Co. v. J. H. Morrison. 


Where an important document, such as a mortgage, has been inadvertently omitted from the 
record, the Supreme Court will, in the exercise of a sound legal discretion remand the case 
in order that both parties may have an opportunity to establish their rights. 


PPEAL from the Seventh Judicial District Court, parish of Pointe 
Coupee, Cooley, J.. Harrison & Hunton and Edward Philipps, for 
plaintiffs and appellees, C. E. Schmidt, for defendant and appellant. 
Howe Lt, J. This suit was brought as a personal action on two 
promissory notes, and afterwards an amended petition was filed, alleg- 
ing that they were given as part of the price of a plantation, and ask- 
ing that a special mortgage and vendor’s privilege, as shown by the 
annexed act of sale and mortgage, be recognized and enforced. Judg- 
ment was rendered on default and confirmed for the amount of the 
notes with mortgage and privilege as claimed. 


The defendant has taken a devolutive appeal and he assigns as error 
that there is no evidence to establish the mortgage and privilege 
allowed. 


The certificate of the clerk states that the record contains “a true 
and correct transcript of all the documents on file and proceedings had 
(there being no testimony offered) on. the trial of the case, ete.” At the 
instance of the plaintiffs’ counsel a certiorari was issued for the pur- 
pose, and in answer thereto the clerk amended his certificate to read 
thus: “that the foregoing and within twenty-six pages do contain a 
_ true and correct transcript of all the documents on file, evidence adduced 
and proceedings had on the trial of the case, ete.” 

The notes paraphed, but not the act of sale and mortgage, alleged to 
be annexed to the amended petition, are in the record, and there is no 
minute of evidence. 

The evidence to establish the mortgage and privilege set out and 
claimed is wanting; but the record satisfies us that the notarial act in 
question, if not produced in court on the trial, was in the possession or 
control of counsel, and in the exercise of an equitable discretion, vested 
in this court by art. 906 C. P., plaintiffs should, under the peculiary 
circumstances of this case, be allowed an opportunity to supply an ap- 
parently inadvertent omission. The facts that the notes are paraphed 
and that the judgment as drawn up and signed contains a description of 
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the mortgaged property, as, it is alleged, is set forth in the act of sale 
annexed to the amended petition, render it probable that the said act was 
before the judge; but upon the record as certified we cannot affirm the 
judgment or dismiss the appeal. While we would not, even indirectly, 
encourage negligence in litigants or their counsel, we feel authorized 
to remand the case to give both parties an opportunity to establish 
their rights, in the belief that the ends of justice will thereby be sub- 
served. See 13 L. 138; 15 L. 231; 8 R. 120; 9 R. 387; 12 R. 518; 2A. 
846; 9 A. 95; 10 A. 94; 4 R. 323; 4A. 231. 

It is therefore ordered that the judgment appealed from be reversed 
and the cause remanded for further proceedings according to law. 
Plaintiffs to pay costs of appeal. 








No. 478.—Samvet Snoperass, Appellant, v. THomas A. ADAMs, 
Appellee. 


A sale of imported goods at the port of New Orleans in 1861 and 1862, while the city and State 
was under the control of the insurgents, did not impose on the vendor the obligation of 
warranty against eviction for the non-payment of duties to the United States. Under such 
circumstances, the purchaser is presumed to have contracted with reference to the fact 
that the duties had not been paid. 

The vendee cannot maintain an action against the vendor to rescind the sale of imported goods 
on the ground that the duties had not been paid to the United States, when it is shown that 
the port was under the control of the insurgents at the time. 


Ata from the Second District Court of New Orleans, Howell, J. 
G. L. Bright, Attorney for Appellant. C. Roselius and A. Philips, 
attorneys for appellee. 

Wryty,J. Onthe seventh February, 1862, plaintiff purchased from the 
defendant three hundred and seventy-five rolls of India bagging, which 
had been imported by the defendant from a foreign country in the 
Spanish ship Monserrat, that had. arrived at the port of New Orleans 
on the twenty-seventh of May, 1861. The duties thereon were collected 
by Mr. F. Hatch, then acting as collector of customs at this port for the 
Confederate States, but he had been commissioned by the United States. 
Plaintiff afterwards sold all the lot of bagging, except one hundred and 
twenty rolls, containing fourteen thousand four hundred yards, which 
were taken possession of by the United States, when the. Federal forces 
captured the city, and are detained for the duties claimed to be due 
thereon to the United States government. On the eighth of December, 
1862, plaintiff being informed of this seizure, notified the defendant 
thereof and demanded the return of the bagging to him again free of all 
chaims of the United States, or the amount paid by him for the one hun- 
dred and twenty rolls, to wit: $3456, and the defendant refused to 
comply with the demand. 

Plaintiff then instituted this suit for the rescision of the sale to the 
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extent of the one hundred and twenty rolls, and to recover the amount 
paid therefor by him as aforesaid, 

Defendant answered, averring that when the cargo arrived gt the 
customhouse on the twenty-seventh of May, 1861, it was regularly en- 
tered and the duties thereon duly paid; and having sold and delivered 
it to the plaintiff on the seventh of February, 1862, it remained there- 
after at his risk. : 

On the trial in the lower court, there was judgment of non-suit, and 
plaintiff has appealed. 

There is no dispute as to the facts. The question for us to determine 
is, whether the sale of the India bagging at the time imposed upon the 
defendant an obligation to warrant the purchaser against the payment 
of the import duties of the United States thereon. 

Had the sale occurred under ordinary circumstances, whilst the Fed- 
eral Government was in undisturbed administration of its revenue laws 
at the port of New Orleans, it would have imposed the obligation of 
warranty on the vendor to maintain the purchaser’s peaceable posses- 
sion of the thing sold against the claims of the Government for duties 
thereon, and against the claims of all other persons. Being in posses- 
sion of a foreign fabric at this port, the defendant would have been pre- 
sumed to have paid the duties to the Government, and the plaintiff 
who purchased it from him could have held him liable in warranty if 
evicted by the Government. 

But on the seventh of February, 1862, when this sale was made, the 
vendor and the vendee knew that they were contracting in an insur- 
rectionary district ; that at the time and for twelve months previous the 
administration of the revenue laws of the United States had been 
obstructed, and the customhouse at this port was in possession of the 
so-called Confederate Government, which was collecting the duties. 

The parties are presumed to have contracted in reference to the sur- 
rounding circumstances at the time. As the duties were not then being 
collected here by the United States on account of the rebellion, the 
plaintiff is presumed to have purchased the bagging at his own risk so 
far as the claims of the United States might extend for duties thereon. 
Under the circumstances, the contract of sale did not, in our opinion, 
create the obligation of warranty as against the United States. 

Plaintiff bought the property in a rebellious State, at a time when 
the surrounding circumstances created the presumption that the duties 
had not been paid to the Federal Government—the parties evidently 
contracted in view of that fact. 

We are of opinion that the District Judge did not err in rendering 
judgment of non-suit. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Rehearing zefused. 

Mr, Justice Howell recused, 
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No. 2005.—Atcipe Bovancuaup, Appellee, v. Cuartes D’Heserr, 
Appellant. 

Section 4 of the act of the Legislature, approved September 4, 1868, No. 51, making the clerks 
of District Courts ex officio clerks of the Parish Courts, is in conflict with Article 117 of the 
Constitution of 1868, which declares that ‘‘ No person shail hold or exercise, at the same 
time, more than one office of trust or profit, except that of justice of the peace or notary 
public.” 

Section 9 of the same act conflicts with article 86 of the Constitution, which declares that the 
Parish Judges of the several parishes shall receive a salary and fees to be provided by law 


The above numbered sections of the act No. 51, approved September 4, 1868, are uncon. 
stitutional and void. Constitution, arts. 86 and 117. 


PPEAL from the Seventh District Court, Parish of Pointe Coupee, 
Miller, J. Cooley & Philips, for petitioner and appellee. F. H. 
Farrar, for defendant and appellant. 

Wrty, J. Plaintiff, who is Judge of the Parish Court of the parish 
of Pointe Coupee, has enjoined the defendant, who is clerk of the Dis- 
trict Court of said parish, from acting as clerk of the Parish Court, and 
from collecting the fees of that office, which, he contends, belongs to 
him under the provisions of the Constitution. 

He avers that the claims and pretentions of the defendant to the 
office of Parish Clerk, and the fees and emoluments thereof are based 
upon an act of the Legislature approved September 4, 1868, which pro- 
vides that the clerks of the several District Courts of this State shall 
be ex officio clerks of the Parish Courts, and which prohibits Parish 
Judges from receiving any fees; all of which, he contends, 1s contrary 
to and in violation of the Constitution of this State, which provides 
‘(article 86) that Parish Judges “ shall receive a salary and fees, to be 
provided by law. Until otherwise provided, each Parish Judge shall 
receive a salary of one thousand two hundred dollars per annum, and 
such fees as are established by law for District Clerks.” 

He avers that, under this provision of the Constitution, he has the 
exclusive right to act as clerk of his own court and receive the fees 
thereof. 

He further represents that said act is unconstitutional, because it 
authorizes and requires the clerk of the District Court to hold and ex- 
ercise the office of clerk of the Parish Court, two separate offices of 
trust and profit. which is in violation of Article 117 of the Constitution. 

The defendant denied generally the allegations of plaintiff; denied 
that the law making him ez officio clerk of the Parish Court is uncon- 
stitutional as alleged ; and averred that plaintiff has no cause of action, 
and that he is estopped from pleading the unconstitutionality of said 
act, having drawn the additional salary stipulated therein. 

There was judgment in favor of plaintiff perpetuating the injunction; 
and the defendant has appealed. 

The facts are admitted. The only question presented for our con- 
sideration is, whether that part of the a¢t of fourth September, 1863, 
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which makes the clerk of the District Court ex officio the clerk of the 
Parish Court, and which declares that the Parish Judge shall have no 
fees of office, violates the provisions of the Constitution of 1868. 

Article 117 of the Constitution declares that ‘No person shall hold 
or exercise, at the same time, more than one office of trust or profit, 
except that of justice of the peace or notary public.” 

The fourth section of the act approved September 4, 1868, provides 
‘That the clerks of the several District Courts shall be ex officio clerks 
of the Parish Courts, and that the clerk or his regularly appointed and 
qualified deputy, shall always be in attendance on the Parish Court at 
all its terms and sittings.” Italso prescribes certain duties to the 
clerks and imposes a fine for failure to perform those duties. 

We think this section clearly creates the office of Parish Clerk, and 
the words ‘‘ ex officio” do not make it the less an office of trust. It is 
a separate office, and the designation of the District Clerk to fill it, is 
contrary to article 117 of the Constitution, and is, therefore, null and 
void 

Article 86 of the Constitution declares that “For each Parish Court 
one Judge shall be elected by the qualified electors of the parish. He 
shall hold his office for the term of two years. Heshall receive a salary 
and fees, to be provided by law. Until otherwise provided, each 
Parish Judge shall receive a salary of one thousand two hundred dol- 
lars, and such fees as are established by law for clerks of the District 
Courts. He shall be a citizen of the United States and of this State.” 

The ninth section of said act of September 4, 1868, provides “ That 
the Parish Judges shall have a salary, payable quarterly, on their own 
warrant on the State Treasurer, graduated as follows: in parishes 
having one member in the House of Representatives, two thousand dol- 
lars; in parishes having two or more members in the House of Repre- 
sentatives, two thousand five hundred dollars, and they shall have no 
fees of office.” 

From a careful consideration of the eighty-sixth article of the Consti- 
tution, we are of opinion that the Parish Judge is entitled to receive a 
salary and fees, to be provided by law; and until the Legislature estab- 
lishes other fees, he is authorized to receive the same fees in cases in his 
court as the clerks of the District Courts are authorized by law to charge 
in like cases in the District Courts. 

We think that part of the ninth section of said act which declares that 
Parish Judges “shall have no fees of office,” is also unconstitutional 
and- void. 

The eighty-sixth article of the Constitution secures to plaintiff, who is 
admitted to be Parish Judge, both a salary and fees; and while it permits 
the Legislature to fix the amount of the salary and fees, it does not 
authorize them to deprive him of fhe one or the other. The Legislature 
had no more power to deprive him of fees than of a salary. It could 
not deprive him of either, 
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The Constitution evidently permits Parish Judges to perform the 
judicial and ministerial duties of their offices, and to receive in*tom- 
pensation therefor both salaries and fees. 

It is therefore ordered, that the judgment appealed from be aflirmed 
with costs. 








No. 1437.—Moses Marx, Appellant, v. J. J. Wueetts, Appellee. 





By the statute law of Mississippi, all obligations, or notes or drafts for money, whether payable 
to order or not, are assignable by simple endorsement. Revised Code of Mississippi, page 355. 

Where the evidence shows that the drawer of a draft payable at afuture day has notified the 
drawees not to pay it, he is not entitled to notice of dishonor. 

One party cannot hold another liable individually, on a contract made with him as agent. 

The transferree of drafts not negotiable occupies no better position than the original holder. 





PPEAL from Fifth District Court, Parish of Orleans. Leaumont, J, 
Bonner, Goode & Dillingham, for appellant. Sheldon & Pardce, for 
appellee. 

Wyty, J. Plaintiff has instituted this suit against the defendant to 
recover the amount of two drafts or orders drawn by him on Levy & 
Dieter, which were not accepted. The drafts were not made payable 
to order or bearer, but to B. B. Fore, who transferred them to plaintiff 
by his endorsement in blank. 

Defendant excepted to plaintiff’s action, because the drafts, not 
being negotiable, could not be proceeded on in the name of plaintiff, 
because the petition does not show that the bills were duly presented to 
the drawees, were dishonored, and notice of dishonor served upon him. 
Without waiving the benefit of his exception, the defendant answered, 
averring that in October, 1865, as agent for the drawees, Levy & Dieter, \ 
he purchased from the payee of the bills, B. B. Fore, in the State of 
Mississippi, a plantation and personal property thereon for $12,000, 
paying in cash $7333 54, and for the balance drawing the time drafts 
sued on; also averring that at the time he purchased said plantation 
from said Fore, that one Allen B. C. Patrick, of Copiah county, Missis- 
sippi, held a vendor’s lien and privilege on said lands, to secure the 
payment of a note made by said Fore for $3780, and that said Fore 
promised to pay off and extinguish this lien and privilege held by said 
Patrick, so as to give the purchasers, Levy & Dieter, a full and unin- 
cumbered title to said plantation; also averring that when the drafts 
were given it was understood and agreed between the defendant and 
said Fore that they were not to be presented and paid until said vend- 
or’s lien in favor of Patrick was paid or extinguished by said Fore, and 
that he the “ defendant immediately notified the said Levy & Dieter of 
the condition upon which said drafts were given, and said vendor’s lien 
still existing upon said lands in favor of said Patrick ; when the said 
drafts upon their face became due they were not accepted and paid by 
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said Levy & Dieter.’ Defendant also averred that the said lien still 
exists on said lands, and it is for a sum exceeding the aggregate amounts 
of said drafts, and that said Patrick is proceeding by bill in chancery 
in the Cireuit Court of Mississippi, to enforce the same. 

On the trial there was judgment in favor of the defendant, dismissing 
this suit, and plaintiff has appealed. 

The exception was not well taken ; the endorsement by the payee to 
plaintiff was made in Mississippi, where the drafts were drawn, and the 
statutes of that State offered in evidence show that all obligations or 
notes, whether payable to order or not, may be assigned by simple en- 
dorsement. (See Revised Code of Mississippi, page 355.) 

The second ground of exception is alsountenable. The defendant in - 
his answer admits that he notified the drawees, Levy & Dieter, for 
whom he purchased the property, of the conditions upon which the 
drafts were drawn, of the prior lien existing in favor of Patrick, and 
that when the drafts became due they were not accepted and paid. 
Under the circumstances the drawer was not entitled to notice of dis- 
honor ; he knew the drafts would not be paid ; he had virtually notified 
the drawees not to pay them. 

The defense on the merits seems to be more effectual. 

The drafts not being negotiable, are liable, in the hands of the plain- 
tiff, to any defense which the drawer might have against them if in the 
hands of the original payee. Plaintiff, the transferee of the instru- 
ments sued on, occupies no better position than B. B. Fore, the payee ; 
and the defendant can set up failure of consideration, or any other de- 
fense he may have. 

The payee, B. B. Fore, testifies that ‘there is a suit pending in Co- 
piah county instituted by said Patrick against said lands, to enforce a 
vendor’s lien, and I have failed to pay or extinguish the same.” 

F. Surgis, who acted as attorney for the parties and drew the drafts 
in this suit, testifies that “it was agreed between the parties that the 
drafts were to be accepted on presentation, and paid when due, That 
B. B. Fore was to arrange and settle the difficulty as to vendor's 
lien with Patrick prior to the maturity of the drafts, as stated in my 
direct examination.” 

After the purchase of the property, and after the drafts had been 
drawn, the defendant wrote to the witness, Surgis, stating that he 
thought it best to get an indemnifying bond against the Patrick lien. 
Surgis testifies that he “‘ read the note to Fore, who said it was useless 
to give a bond, as he had friends attempting to settle the matter with 
Patrick, and he, Fore, thought they would do so long before the drafts 
would fall due.” 

The evidence is sufficient to satisfy us that the payee, Fore, promised 
the defendant, wlien he sold him the property, that he would pay off 
or extinguish the outstanding vendor's lien held by Patrick bearing 
on the land. 
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We are satisfied from the evidence that the drafts were given to Fore 
with the understanding that he was to settle this lien prior to the ma- 
turity of the drafts, and he has failed to comply with this important 
condition. Having failed to comply with the agreement, Fore could 
not recover from the defendant the amount of the drafts. Plaintiff, the 
transferee of those instruments which are not negotiable, occupies no 
better position, and he cannot recover thereon. 

The evidence furthermore shows that Fore contracted with defend- 
ant as agent for Levy & Dieter; the contract which they signed showed 
that Levy & Dieter were purchasing the property through their agent, 
who drew the drafts filed in this suit on his principals in payment for 
the property bought for them, and that Fore must have been aware 
thereof. Having dealt with the defendant as agent, we do not see how 
the payee could have held him liable individually. The credit must 
have been given to the drawees, Levy & Dieter. 3 M. 644; 10 L. 390. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Rehearing refused. 








No. 2023.—J. Trastwonp LAnpnry v. Wipow Ursin LANDRY. 


An appeal taken by the defendant must be prosecuted within the time fixed in the order. 
An appeal will not lie in favor of the intervening creditor after the time fixed by the order for 
the defendant to appeal has expired; in such a case the judgment becomes res judicata. 


Dg cna from the Fifth District Court, parish of West Baton Rouge. 
Posey, J. Favrot & Lamon, for appellee, Barrow & Pope, for 
appellant. 

Lupetine, C. J. On the fourth January, 1868, the plaintiff obtained 
a judgment against the defendant for $7784 90, with eight per cent. 
interest per annum from April 1, 1860, till paid, subject to a credit of 
fifty dollars paid on eleventh November, 1865, with mortgage on the 
property, specially mortgaged to secure the debt. The defendant ob- 
. tained an order for a devolutive appeal from this judgment on the 
fourth day of January, 1868, returnable according to law. She failed 
to give bond and bring up the appeal on the next return day for ap- 
peals from that district, to wit: the fourth Monday of January, 1863. 
On the twenty-ninth day of December, 1869, she gave bond and 
security, without having obtained any other order for an appeal. 

On the fourth day of January, 1869, J. B. O. Hebert presented a 
petition to the Judge of the District aforesaid, stating that he wasa 
creditor of the defendant, who, he alleged, was insolvent, and that he 
was agerieved by the judgment rendered in the suit entitled J. Trasi- 
mond Landry ». Widow Ursin Landry, and praying for a devolutive 
appeal therefrom, which was granted; and he gave bond and security 
on the same day. 

A motion to dismiss the appeals of both appellants has been made on 
the following grounds: ‘That the defendant failed to give bond and 
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bring up the appeal on or before the next return day, for appeals from 
that district, to wit: the fourth Monday of January, 1868, and there- 
fore the judgment is final. That the judgment, having become final 
and executory between the original parties to the suit, cannot be 
revised or amended for the benefit of an alleged aggrieved creditor. 

So far as relates to the defendant the appeal must be dismissed on 
account of the failure to prosecute the original appeal. 4 La. 41; 3 An. 
339; 10 An. 235; 1 R. 100; C. P. 594. 

In relation to the intervening creditor, he has lost his right of ap- 
peal by his laches in not appealing before the expiration of the time in 
which the defendant’s appeal was to be prosecuted. 7 N.S. 345. The 
judgment is res judicata. 

It is therefore ordered that the appeals be dismissed at the costs of 
the appellants. 

Rehearing refused. 








No. 1918.—BurcGeEss, Bennett, et als., v. Tue City or Jerrerson, 
et als. 


Paragraph twelve of section seven of the charter of the City of Jefferson (Laws of 1867, No. 57), 
requires that all contracts for opening, widening, paving, and improving the streets, author- 
ized by the Common Council shall be adjudicated by the Controller, under regulations 
prescribed by the Council, to the lowest bidder. An adjudication by direction of the Council, 
by the Controller, of a contract for paving one of the streets of the city with the Nicolson 
pavement to a firm or company having the exclusive right to make such pavement within 
the limits of the State of Louisiana is in conflict with this provision of the statute; and the 
owners of property fronting on the street paved with this kind of pavement by a company 
having the exclusive right, cannot be compelled to pay the two-thirds of the cost of making 
the pavement. 

The principle of competition enunciated by the statute must be observed by the Council in let- 
ting out contracts for the improvement of the streets, otherwise the owners of property 
fronting on the streets improved cannot be compelled to pay the charges assessed against 
them for making the improvement. 


PPEAL from the Second Judicial District Court, parish of Jefferson. 

Duplantier, J. A. N. & H. N. Ogden, for plaintiffs and appellants, 

J. Hawkins and Fellows & Mills and H. J. Leovy for defendants and ap- 
pellees. 

Howe, J. On tlie twenty-second April, 1867, a number of front pro- 
prietors on St. Charles avenue, in the City of Jefferson, petitioned the 
city for certain flag walks and for the paving of the street with the 
‘Nicolson pavement.” A list of their property and its dimen- 
sions was annexed, and the City Surveyor certified that the property 
signed for exceeded one half of all the property fronting on the avenue 
in the limits of the city of Jefferson. 

On the twenty-fourth April the Council adopted a resolution or 
ordinance, directing the Controller to adjudicate contracts for the 
paving, and also for the curbing, to the lowest bidder, after advertise- 
ment, at such place and time as should be designated by the Controller. 
As to the paving, the resolution required the work to be done in strict 
accordance with the requirements of the patent. 
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The Con@oller advertised the sale to take place on the eleventh May. 
On the same day A. D. Voisin enjoined the city from further proceed- 
ings, and the sale was postponed. 

At a meeting of the Council, May 13, a petition was read, signed by 
property holders on St, Charles avenue, among whom were the owners 
of several hundred feet front, represented in the original petition, pro- 
testing against the sale of the contract. This petition was referred to 
a special committee, who, on the twentieth of May, reported that they 
had examined the matters complained of, and had ascertained that a 
majority of the front proprietors had originally petitioned for the im- 
provement, and they therefore reported against the memorial of the 
petitioners. 

On the fifteenth May, Mr. Voisin dismissed his suit and injunction, 
and on the twenty-fifth May the Controller adjudicated the contract for 
paving to Messrs. Taylor & Lockwood, at $3 50 per square yard, and 
the contract for curbing to John Rooney, at $1 per running foot. 

On the twenty-ninth May the Council, by resolution, approved these 
adjudications, and the Mayor was empowered to enter into proper con- 
tracts by notarial act. 

On the thirty-first May, the Mayor entered into a contract with 
Messrs. Taylor & Lockwood for the paving of the street with the 
Nicolson pavement. This contract is in conformity to and embodies 
the ordinance. . 

It is probable that a similar contract was entered into with John 
Rooney for making the curbs, but we do not find it in the record, and 
as will be seen, its merits are not before us. 

On the twenty-fifth June, 1867, the plaintiffs, owners of property 
fronting on the avenue, and liable under a provision of the charter, 
hereinafter referred to, to be specifically assessed for their proportion 
of two-thirds of the cost of paving, and the whole cost of the curb, 
filed the petition now before us, praying in substance that the ordinance 
for the adjudication of the contracts be decreed to be illegal, null and 
void; that the City of Jefferson be enjoined from proceeding to collect 
from petitioners any portion of the contract price of said works by 
virtue of any clause in the charter rendering the petitioners as front 
proprietors, separately from other owners of property in the city, 
responsible for the cost of making banquettes and paving streets; and 
that it also be decreed, contradictorily with the contractors (who were 
made parties defendant), that the City of Jefferson has no rights 
against the property of petitioners in front of which the improvements 
were being made, 

The court rendered judgment in favor of the plaintiffs in accordance 
with their prayer, as to the contract for the Nicolson pavement; but 
against petitioners as to the contract of Rooney for curbing. As to the 
latter, the plaintiffs have not appealed, and we cannot inquire into that 














NEW ORLEANS, FEBRUARY, 1869. 145 
Burgess, Bennett, et als. v. The City of Jefferson, et als. 








portion of the judgment. From the portion of the judgment which 
concerns the paving contract, the defendants, the City of Jefferson, 
and the Southern Paving Company, subrogated to the rights cf T :ylor 
& Lockwood, have appealed. 

The plaintiffs presented a number of points in the court below, but 
the court based its judgment so far as it was in their favor as to the 
paving upon one ground, namely: that the Nicolson pavement is a 
patented improvement, that the contractors, Taylor & Lockwood, held 
the exclusive right to lay such pavement in the State of Louisiana, and 
that therefore the competition which the law intended at an adjudica- 
tion to the lowest bidder could not take place, 

In the view we have taken of the case this is the only point that 
requires decision. 

By paragraph six of section seven of the charter of the City of 
Jefferson (Laws of 1867, No. 57), the Common Council has power to lay 
an annual tax of one-half of one per centum for making improvements 
of streets and public works; by the tenth paragraph it has entire 
control of all the streets, levees, wharves and sidewalks of the city ; by 
the eleventh paragraph it may make loans to pay for necessary 
ameliorations and improvements within the limits of the city (of which, 
‘in this climate and with our soil, paving is surely an important one), 
and by paragraph eighteen it has power to open, widen, straighten, 
extend or improve any street, road, sidewalk or public place. 

The twelfth paragraph of the same section reads as follows: 

‘When the proprietors of land fronting on any public street or 
avenue, comprising one-fourth of the front on said street, shall petition 
the Council therefor, the Council shall cause the streets to be opened. 
widened or improved with banquettes, sidewalks, shell or plank roads, 
or paved streets, if after thirty days notice in the official journal a 
majority, similarly constituted, of front property owners shall not 
object thereto. The crossings and intersections of the streets and one- 
third of the roadways in front of the property shall be at the expense 
of the city, and the sidewalks or banquettes and one-third of the road- 
way or street at the expense of the property owners in front of whose 
property the same shall be made; provided all such work shall be done 
by contract, adjudicated by the Controller, under the regulations te be 
prescribed by the Council, to the lowest bidder ; and, provided further, 
that said contractors shall be subrogated to the rights of the city 
against the property in front of which such improvements may be 
made, releasing the city from any liabilities for the same ; and provided 
Surther, that the bills for such work, certified by the City Surveyor, and 
audited by the Controller, when recorded, shall have a lien and privi- 
lege in favor of the contractor upon said property for five years from 
the issuing of the bills for the amount thereof with interest, over all 
other claims and demands whatever, exeept that of the city, State, 
‘and national taxes.” 

19 
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It will be at once perceived by an examination of this charter that 
when the City of Jefferson exercises its general powers to improve a 
street, it is not bound to advertise for proposals or to adjudicate a con- 
tract to the lowest bidder, These formalities are only required when 
it proceeds under the twelfth paragraph quoted above. 

It has therefore been urged by defendants that under these general 
powers the city had the right to cause the pavement to be made, and 
to charge two-thirds of the cost upon the front proprietors as, they 
allege, was customary in New Orleans and Lafayette prior to 1850, 
under powers no more extensive, and this course, they say, was held to 
be legal by a series of decisions of this court from 1830 to 1850. 1 La. 
1; 7 An. 26; 10 An. 57, It is not necessary to decide this point in this 
case. 

Admitting that the Council had the right under its general powers to 
cause this pavement to be laid, and of this we think there can be no 
doubt; and admitting, for the sake of argument, that it had the right 
to charge two-thirds of the cost, as an equitable proportion, en the 
front proprietors, it is plain that in this case it exercised only the 
former and not the latter right. 

It directed the work to be done, and under its authority a contract to 
do the work was made, and thus far the proceeding was valid, but it 
did not proceed under its general powers, if such it had, to ordain an 
equitable assessment on front proprietors in proportion to the supposed 
benefit derived. On the contrary, as will appear by the ordinances 
and the contract, it proceeded under the special provisions of the 
twelfth paragraph, so far as front proprietors were to be bound, and, 
referring to these provisions, and not otherwise, took proceedings, 
which, if they had conformed to the requirements of that paragraph, 
and not otherwise, would have bound the front proprietors to pay two- 
thirds of the cost of paving; would by operation of law have subro- 
gated the contractor to the rights of the city, releasing the city from 
liability pro tanto, and created a privilege on the property of the front 
‘proprietors. 

In this view the question of the right to advertise for bids for a 
patented improvement, which can only be used by one person or com- 
pany in the State, is, in this case, to be solved by a consideration of the 
stringent provisions of this twelfth paragraph alone. Upon this point, 
with this restriction, we do not think the court a qua erred in its con- 
clusion. There could have been no real and practical competition for 
the work of paving in this case. One of the most intelligent of the 
defendant's witnesses admits this, and it would sufficiently appear with- 
out his evidence. And that an opportunity for real competition is a 
condition precedent to rendering effective the peculiar provisions of 
this twelfth paragraph is too plain to require argument. The power of 
‘a small minority to compel initiation of the work, and of a bare major- 
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ity to permit its completion, and the imposition of its burdens, is too 
grave to be exercised, except with a full compliance with the letter and 
the spirit of the clause. We are constrained to conclude that in so far 
as the city seeks through this clause to assess the plaintiffs, the act has 
been violated. We are fortified in this conclusion by the authority of 
the Supreme Court of Wisconsin in the case of Dean v. Charlton, 7 A. 
M. Law Reg., N. 8. 564. In opposition to this view we have been 
referred to a recent decision of the Supreme Court of Michigan in the 
case of Hobert v. the City of Detroit, and to still more recent decisions 
of the Supreme Court of New York in the cases of Astor v. the Mayor, 
and Dolan v. the Mayor. In all these cases there was a feature whi 
is not present in the case at bar. The defendants there were rote 
forbidden by their charters from contracting for any work, or even 
purchasing any supplies of any kind exceeding $200 or $250 in amount 
without advertisement and letting to the lowest bidder. In view ofa 
provision which would seem to cut off those cities from the benefit of 
any patent however desirable, the courts in question seem to have been 
constrained in the interests of what thpy believed to be public policy, 
to adopt a line of reasoning which we do not feel authorized to follow. 
We are told by our Code, art. 13, that ‘‘ when a law is clear and free 
from all ambiguity the letter of it is not to be disregarded under the 
pretext of pursuing its spirit;” and in this case we are relieved from 
any temptation toward a construction thus reprobated. The City of , 
Jefferson is not prohibited from laying any sort of pavement in her 
streets, and may in this regard keep step with the progress of science 
and inventive skill. It is only when her action is provoked under the 
j special paragraph we are now considering, that she is bound to afford 
an opportunity for real competition. If this system be inconvenient itis 
for the legislator to furnish a remedy. 

It will be seen, however, that in one respect the judgment appealed 
from is erroneous, in so far as it declares the ordinance under which 
the contract was made null and void. The Council had a right under 
its general powers to order the work to be done and to authorize the 
Mayor to make the contract for that purpose. There are neither alle- 
gations nor proof in the case which would authorize us to pronounce 
the entire nullity of this action or of the action of the Mayor. So far 
as appears the ordinance and the contract are valid as between the city 
and the contractors. It is only in so far as by necessary intendment 
the front proprietors are held to the city for two-thirds of the cost and 
the contractors subrogated to the city’s rights, releasing the city from 
liability pro tanto, and a privilege on property created, that the ordi- 
nance and action under it can be declared void. 

The plaintiffs are amply sectired and protected by the remainder of 
the judgment appealed from. It is therefore ordered and adjudged 
that said judgment as to such portion thereof as declares the nullity 
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and illegality of the ordinance in question be reversed, and that in all 
other respects the said judgment be affirmed, the defendants to pay the 
costs of the court below and the appellees to pay the costs of this court. 








No. 2007—Joun Hupp.eston v. Mrs. Saran Cove. 


Where the signature of a party to a promissory note is specially denied under oath, the burden 
of proof falls upon the holder, who will be bound to produce such evidence as the law re- 
quires to enable him to recover on the instrument. C. P. art. 325. 


> oe from the Seventh Judicial District Court, Parish of Pointe 
Coupee. Miller, J. Collins, Leake and Fisher, for plaintiff and 
appellee, Beatty & Yoist, for defendant and appellant. 

*®. Howe, J. This action is instituted to recover from the defendant, 
the widow of B. R. Coyle, the amount of a note alleged to have been 
executed as follows: 

“€ $1500. WILLIAMsPoRT, La., November 9, 1861. 

‘¢ Six months after date we, or either of us, promise to pay to the order 
of Wright & Allen, at the office of Wright & Allen, in New Or- 
leans, fifteen hundred dollars, value received, with interest at eight per 
cent. per annum from maturity until paid, being for supplies furnished 
for the use of my plantation, and payable out of the first shipment of 
my cotton, which is hereby pledged to this amount. 

“B. R. COYLE, 
“SARAH COYLE.” 

The plaintiff, indorsee, alleges that Mrs. Coyle executed the note by 
authorization of her husband, from whom she had been separated in 
property, and that the note was given for supplies furnished to her 
plantation. 

The defendant denied under oath that she ever signed the note, or 
authorized the signing in any way, and averred that her alleged signa- 
ture was forged. 

There was judgment for plaintiff, and defendant has appealed. 

As stated by counsel for both parties in this case, the issue is nar- 
rowed to one point, the question whether the defendarft, Sarah Coyle, 
signed the note in suit. 

‘‘ The law has expressly provided the kind of evidence which may be 
produced to counterbalance the express denial of a signature or the 
averment that it is counterfeited.” 9 La. 562. 

In such case “ the plaintiff must prove the genuineness of such signa- 
ture, either by witnesses who have seen the defendant sign the act, or 
who @eclare that they know it to be his signature, because they have 
frequently seen him write and sign his name. But the proof by wit- 
nesses shall not exclude the proof by experts, or by comparison of 
writing, as established by the Civil Code.” C. P. 325. 

When the defendant, sued as maker of a note, denies his signature 











NEW ORLEANS, FEBRUARY, 1869. 149 








John Huddleston v. Mrs. Sarah Coyle. 








under oath, the testimony of witnesses who never saw the defendant 
write or sign his name, and who express their belief in its genuineness 
merely because it resembles other signatures which they presumed to 
be his, would not satisfy the requirements of the law. 15 La. 262. 

The charge that a private writing has been counterfeited has some 
weight, and imposes upon the party seeking to enforce the obligation 
the burden of producing the counterbalancing evidence required by law 
in such acase. 18 An. 445. 

The plaintiff in the case at bar has not produced such evidence. The 
two witnesses who state, on his behalf, their belief of the genuineness 
of the signature of Mrs. Coyle, speak of both signatures to the note, 
and base their belief upon their resemblance to signatures they had be- 
fore seen in the course of their business, which they presumed to have 
been genuine. The first says: 

“*T recognize said signatures as being genuine, having paid many 
drafts bearing the same signatures, and never disputed by either party.” 

The second says: 

“T recognize said signatures as being genuine on the ground that I 
have often and often seen said signatures.” But when interrogated as 
to whether both signatures to the note were not written by the same 
person, he replies, “ I cannot say.” 

Nor has the plaintiff furnished any “‘ proof by experts or by compar- 
ison of writing, as established by the Civil Code.” It results, then, 
that he has not complied with a single requirement of art. 325 C. P. 

The wisdom of the rules established by law on this subject, and the 
necessity for their observance, appear at once from an inspection of the 
original documents attached to the record. The two signatures to the 
note are evidently written by the same hand, while the signature of 
Mrs. Coyle to a bond executed in 1858, and admitted to be genuine, is 
totally unlike the signatures to the notes. In the absence of proof that 
she signed the note or authorized any one to attach her name to it, we 
are at a loss to see how she can be made liable as a party to the in- 
strument. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendant, with costs in both 
courts. . 








No. 1902.—Succession or Jacos WEIGEL, opposition of Herzena Betz 
to the Inventory. 


Where an appeal is granted on motion in open Court, the names of the appellees must be in- 
serted in the appeal bond, otherwise the appeal will be dismissed for want of proper parties. . 
14 An. 315, 388; 19 An. 197. 


PPEAL from the Second Judicial District Court of Louisiana. 
Pardee, J. N. Commander and W. B. Hyman, for appellants, W. 
Q, Denegre, for appellees. 
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Lupetina, C.J. A motion to dismiss this appeal has been made, on 
the ground that all the parties interested in maintaining the judgment 
of the District Court have not been made parties to this appeal. The 
order for an appeal was granted in open court. The bond is in favor 
of ‘the succession of Jacob Weigel, his executors, administrators and 
assigns.” 

The administratrix caused an inventory to be made of the property 
of the succession ; and Helena Betz filed an opposition to the inven- 
tory, claimed to be the owner of certain real estate, which had been 
placed on said inventory, and prayed that said real property be stricken 
from the inventory. This case having been tried in the lower court, 
was brought before this court by appeal; and our predecessors re- 
manded it back to the lower court in order that the heirs might be 
made parties. The heirs, all of age, having been made parties, there 
was judgment in their favor, recognizing them as the owners of the 
property in dispute, and from this judgment an appeal was taken. 

The bond is defective in not naming the heirs or using such terms as 
would clearly embrace thém. 5 An. 574; 10 An. 232; 12 An. 71; 14 An. 
.315, 688. ‘‘An administrator is the trustee of the creditors.” 2 An. 
923. The heirs were necessary parties to the suit. C. P. art. 123; 
‘C. C. 1049. . 

The appeal is therefore dismissed. 








No. 2051.—Jaye V. Frercuer v. A. F. Donpar & Co., Jonn FLetcH- 
ER, Intervenor. 


The filing of an answer by defendant, and trial on the merits, does not waive his right to, nor 
preclude the judge a quo from, considering and deciding a peremptory exception (filed a 
the same time with the answer) founded on law. 


The exception that the petition discloses no cause of action will be sustained in a case where, if 
all the allegations are true, no judgment can be pronounced thereon. 


PPEAL from the Thirteenth District Court, parish of Concordia, 
Hough, J. Geo. S. Sawyer, for plaintiff and appellant. Mayo ¢& 
Spencer for defendant and appellee. 

Howe, J. The plaintiff in her petition avers that her brother, John 
Fletcher, and herself are the sole heirs of their father and mother; that 
their mother who died before their father, left an estate in community 
with him amounting to $25,000, consisting principally in the Fletcher 
plantation, in the parish of Concordia; that on the twelfth December, 
1859, their father—having previously acquired the son’s fourth part— 
sold the undivided three-fourths of: this plantation to Yorke and Hoo- 
ver for the price of $37,000, leaving her fourth interest undisposed of ; 
that her father died on the twenty-ninth January, 1862, leaving an 
estate valued at $30,000; that on the twenty-ninth July, 1862, her 
brother, John Fletcher, was appointed her guardian by the Probate 
Court of Adams couhty, Mississippi; that her brother established his 
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residence in the parish of Concordia, and continued to act as her tutor, 
or as an intermeddler with her Louisiana property, appropriating its 
revenues to a large amount to his own use; that on the sixteenth of 
May, 1866, he repurchased from Yorke and Hoover the three-fourths of 
the Fletcher place, and gave up to them their notes they had executed 
for the price, amounting to $25,000, a half interest in which belonged 
to her; that her brother has become insolvent and has rendered her an 
account of his acts in Louisiana; that on the thirtieth November, 
1867, having become of age she had a formal settlement with her 
brother on account of his guardianship, in the Probate Court of Adams 
county, Mississippi, by which she was adjudged to have one-half in- 
‘terest in three-fourths of the Fletcher place purchased by her brother 
from Yorke and Hoover, to date from said purchase, which, with the 
one-fourth interest previously owned by her, gave her an interest of 
five-eighths in that plantation; that in said settlement she obtained a 
decree against her brother for $5,800 for the rent of her interest in this 
plantation for the years 1866 and 1867, and that the rents of her fourth 
interest therein for 1862, ’63, 64, 65, 66, were worth $1000 per annum ; 
and that on the thirtieth November, 1867, she obtained judgment in the 
District Court of the parish of Concordia, rendering executory her 
judgment of the Probate Court of Mississippi, for the sum of $5,800, and 
decreeing in her favor a tacit mortage on all her brother’s property to 
date and take effect from the first January, 1867. 

She further complains that on the twentieth September, 1867, her 
brother mortgaged one-half of the Fletcher place and other property to 
A.F. Dunbar and John C. Baker, of New Orleans, for $12,000, in fraud of 
her rights, and she claims the right to have this mortgage canceled so 
far as the same affects her mortgage and concludes with the prayer that 
she have judgment against Dunbar and Baker, decreeing her tacit mort- 
gage for $58,000 valid, and giving the same priority and precedence over 
that of the defendants, and decreeing the property to be sold free from 
all incumbrance in consequence of the latter mortgage. 

The defendants prefaced their answer by a peremptory exception 
that the plaintiff’s petition disclosed no cause of action, and prayed 
that the suit be dismissed, and with a protestando proceeded to plead 
to the merits. The case was tried on the merits, and the judge a quo 
gave judgment sustaining the exception, and dismissed the suit as in 
case of non-suit. From this judgment the plaintiff has appealed. 

It is urged by plaintiff that by going to trial upon the merits the de- 
fendants waived their peremptory exception, and the judge a quo had 
no right to consider and maintain it after the trial. This view may be 
correct when the exception is to matters of form, but it is incorrect ~ 
when applied to such an exception as the one now before us. Martin 
v. McMasters, 14 L. 422. 

Nor do we think the court below erred in sustaining the exception. 
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Admitting the truth of all the allegations in the plaintiff’s petition, we 
can perceive in them no cause of action. It appears that in September, 
1867, when John Fletcher mortgaged one-half of the Fletcher planta- 
tion to the defendants he was the owner of at least one-half. 

No fraud is charged against the defendants. It is not averred that 
they knew the plaintiff to be equitably entitled to five-eighths of the 
place instead of one-half. It is not alleged that they obtained the 
mortgage by evil practice, or that the sum secured by it was not a just 
debt, or that any dishonest preference was sought to be obtained by 
them, or that they are seeking to enforce their mortgage to the prejudice 
of her rights. It does not appear even that they claim a lien prior to 
that of plaintiff. Indeed, if we are to believe the allegations of the. 
petition, her mortgage is prior to their’s, dating back, as it purports 
to do, to January 1, 1867. We cannot see therefore any foundation for 
the prayer that the mortgage of the defendants be canceled so far as it 
affects her mortgage. ; 

For similar reasons there is no foundation for the prayer that the 
plaintiff’s mortgage be declared prior to that of the defendants’. It is 
not necessary to decide whether, under the allegations of the petition, 
it is really prior or not. It is enough to say that if by the effect of the 
judgment of November 30, 1867, it be prior, there is no necessity for 
the relief invoked ; if it be not prior as matter of fact and law, there are 
no allegations in the petition which, if taken for true, would justify a 
court in now adjudging a preference. 

In brief, we have sought diligently in this case, to discover a cause of 
action, but without success. When the mortgages are sought to be 
enforced a proper occasion will arise to settle preferences and distribute 
proceeds. 

It is ordered and adjudged that the judgment appealed trom be af- 
firmed with costs. 








No. 1964.—State or Lovistana, ex rel. of W. & H. Stacknovss, v. 
Tue JupGE oF THE FirtH District CouRT FOR THE PARISH oF 
ORLEANS. 


An appeal will be from a judgment dissolving an injunction taken out against an order of seizure 
and sale. The amount of the appeal bond to entitle the plaintiff in injunction to a suspen-: 
sive appeal is one-half over and above the amount of the judgment dissolving the injunction. 

A suspemsive appeal from a judgment dissolving an injunction against an order of seizure and 
sale will suspend the execution of the order until the judgment is affirmed by the Supreme 
Court, 


After a suspensive appeal has been granted and the bond is signed and filed the Judge of the 
court a qua has no jurisdiction of the cause further than to ascertain that the security is 
good and solvent. 


PPLICATION for a writ of prohibition. Judge Leawmont, in per- 
sonam. Roselius and Philips, for relators. 
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HowE tt, J. The relators allege that on the thirty-first January, 
1867, James E. Zunts obtained an order of seizure and sale on two 
notes for $25,000 each, with six per cent. interest from Febraary 1, 
1864, to February 1, 1866, the date of their maturity, and cigit per 
cent. thereafter, and secured by mortgage on a plantation in the parish 
of Plaquemines; that on petition they obtained an injunction upon 
giving bond with security for $7000; that Zunts filed an answer to said 
petition, praying for the dissolution of the injunction with costs and 
for the maximum damages, interest and attorney’s fees against peti- 
tioners and their sureties in solido; that on the trial of said suit judg- 
ment was rendered against petitioners, dissolving the injunction and 
condemning them to pay twelve per cent. damages and eight per cent. 
interest on the amount of the judgment enjoined, together with costs ot 
suit, which damages and interest amount to $13,300; that within ten 
days they applied for and obtained a suspensive appeal fromthe same, 
on giving bond and security in such sum, and conditiofed as the law 
directs; that they furnished a bond with good seeurity for $25,009, 
being more than one-half over and above the judgment rendered 
against them; that afterward said Zunts took a rule on them to show 
cause why said suspensive appeal should not be set aside and execution 
issue, on the grounds that the surety on the appeal bond was not .good 
and solvent, and said bond not sufficient in amount far a suspensive 
appeal, which rule was made absolute and the appeal dismissed on the : 
second ground; and that said Zunts is about to execute his order of 
seizure and sale and the judgment for damages, and they pray for a 
writ of prohibition commanding the Judge of the Fifth District Court 
for the parish of Orleans not to proceed any further in said suit, and tu 
allow the transcript of appeal to be sent up, the same as if the order of ; 
dismissal had not been rendered. 

To this the Judge answers, in substance, that the appellants failed 
to give an appeal bond, as the law directs, for a sum exceeding by one- 
half the amount of the judgment debt, interest and costs under article 
575 C. P.; that the bond on which the injunction issued, not being 

authorized by law, is no protection to the plaintiff in the seizure and 
- gale, and to have said writ suspended during an appeal from the. julg- 
ment in the injunction suit, a bond for a sum exceeding by one-half the 
amount so enjoined and the damages, interest and costs also, is neces- 
sary; that executory process can be enjoined only for the causes pre- 
scribed in art. 739 C. P., in which no bond can be required, and that, the 
cause or ground for the injunction in this case being fraud and other 
unlawful means, no bond should have been required, and consequently 
the surety on said bond could not be made liable ; that it is only in 
cases wheré a party is bound by law to give an injunetioh ‘bond that 
he can obtain a suspensive appeal from a judgment dissolving the i in- 
junction without giving security for the debt enjoined; that art. 575 C. 
P., making no Gistinction as to the amount of the bond fora suspensive 
appeal, the court'can make none, and he refers to the case of the State 
w. the Judge of Third District, 18 L. 444, as authority: 
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The merits of the injunction suit cannot be inquired into in this pro- 
ceeding, and hence it is unnecessary to determine whether or not the 
causes set out in the petition for injunction are such as article 739 C. 
P. authorizes. The only question is, whether or not the relators are 
entitled to a suspensive appeal on the bond furnished by them, and 
here it is pertinent to inquire from what judgment the appeal is taken. 
Certainly not from the order of seizure and sale. It is only from the 
judgment rendered in the injunction suit. This judgment dissolves the 
injunction and condemns the relators, plaintiffs in injunction to pay 
$13,300 and costs, and for a suspensive appeal therefrom a bond for an 
amount exceeding by one-half such sum is, by art. 575 C. P., sufficient 
if taken in time. This is the only and legal inference from the terms 
of the order of the Judge granting the appeal. The relators and ap- 
pellants have complied with said order. Whether or not this appeal 
suspends the executory process depends alone upon the question 
whether or not it was suspended by the injunction; for if it was sus- 
pended by that writ it remains legally suspended until the judgment 
dissolving the injunction becomes final, and by law said judgment does 
not become final until affirmed on appeal duly and properly taken. 
That the executory process was suspended by the writ of injunction is 
not denied. The proceedings thereon by the plaintiff in the seizure 
and sale admit and confirm this. The sale is arrested by the injunction 
and the appeal maintains the case in statu quo until the judgment dis- 
solving the injunction can be reviewed by the appellate court, On the 
appeal what judgment can be rendered against the appellants? Not 
one for the debt enjoined, but at most one affirming that appealed from 
with, possibly, increased damages and costs. The injury caused by the 
delay is covered by the judgment for damages, which is secured by the. 
appeal bond. The debt enjoined is secured by the property under 
seizure or mortgage. 

We do not deem this the occasion to pass on the necessity and valid- 
ity of the injunction bond or the liability of the surety thereon; but 
we consider it proper to state that the reasoning in the case in 18 L. 
444 does not satisfy us that a bond for the mortgage debt and the 
damages is necessary for a suspensive appeal in an injunction issued 
without bond under arts. 739 and 740 C. P. The authority of that 
case is greatly weakened by the reasoning in the one of the State v. The 
Judge of the First District, 19 L. 167, which we believe to be more con- 
sonant with the principles of law relating to the question before us. 
We know of no law which requires such a bond. The plaintiff in in- 
junction in either case is entitled to the protection of the burt so long 
as the matter in controversy is undetermined. And besides, it is well 
settled that after a suspensive appeal is once granted and the bond is 
signed accordingly, the Judge of the first instance has no jurisdiétion of 
the cause further than to ascertain that the surety is good and solvent. 
19 L. 173, 178, and cases there cited. 
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Our conclusion is that the appeal taken by the relators is suspensive 
and that they are entitled to the writ applied for in this proceeding 
in order to have the merits of their injunction examined in this court. 

It is therefore ordered that the prohibition issued herein be made per- 
petual, and the Judge of the Fifth District Court for the parish of 
Orleans ordered not to proceed any further in the suit of W. & H. 
Stackhouse v. James E. Zunts, No. 18,850, on the docket of this court, 
and to allow the transcript of the record thereof to be sent to the 
Supreme Court as if the order dismissing the suspensive appeal had 
not been rendered. 








No. 1768.—B. L. Mann & Co. v. C. W. Norton, C. Reruty, third op- 
ponent. 


Notice of seizure and demand are necessary to interrupt prescription in a proceeding by exec: 
utory process. 

When the notice has not been served until after prescription has accrued, the plea will be main- 
tained. 20 An. 192. 


PPEAL from the Third District Court, of New Orleans, T heard, J. 

of Fourth District Court of New Orleans, presiding. John McKee 

for appellants. Breaux & Fenner for appellee. FE. T. Fellowes, curator 
ad hoc, for C. W. Norton. 

HoweEtt, J. The only question presented in this proceeding is, 
whether the institution of suit by executory process interrupts pre- 
scription ? 

The plaintiffs and appellants rely on the case of Walker v. Lee, 20 A. 
192, and the cases therein cited, to sustain the affirmative of this ques- 
tion. But the interruption of the prescription in those cases was based 
entirely on the fact that notice of demand and seizure was served before 
prescription was acquired, likening such notice to the citation required 
by Articles 3484, 3516 and 3517 C. C. In this case the requisite notice 
was not served until after prescription had accrued, and there was there- 
fore no interruption. 

Judgment affirmed. 





On Motion To Distss. 


Hown, J. A motion has been made to dismiss the appeal in this case 
on the ground that the matter in dispute does not exceed five hundred 
dollars. The matter in dispute is a note for $337 50, on which an 
aggregate of interest to. the amount of fifty-eight per cent. was due at 
the institution of the suit, and therefore exceeds five hundred dollars ; 
and the motion to dismiss must be denied. Schlenker v. Taliaferro, 20 
An, P- 565; 





. 


SUPREME COURT OF LOUISIANA, 





State of Louisiana v. Clinton and Port Hudson Railroad Company. 





No. 1701. —Srate or Louisiana v. CLINTON AND Port Hupson 
Raltkoap Company. 

Where a judgment rendered in favor of an opposing creditor on opposition to a liquidator’s ac- 

count has become fina], and forms res judicata, the liquidator will not be allowed, in an- 

_ swer to a rule to show cause why it should not be paid according to its rank and privilege, 


to go behind the judgment and set up defenses that might have been pleaded before 
judgment. 


PPEAL from Fifth District Court, Parish of East Feliciana, Posey, 
J. Hunter, for appellant. McVea, for appellee. 

Wyty, J. On the opposition of H. Hawford to the final account of 
B. Haynes, liquidator of the Clinton and Port Hudson Railroad Com- 
pany, there was judgment for said Hawford on the twenty-sixth No- 
vember, 1858, for $500, with eight per cent. interest from fifth August, 
1847, ‘‘to be ranked as one of the privileged law charges against said 
corporation.” 

On the seventh June, 1867, a tule was taken on the present liquidator 
of said company, Charles McVea, to show cause why said judgment 
should not be allowed and paid as a privileged claim. This rule was 
made absolute, and the defendant has appealed. 

The defendant, Charles McVea, liquidator, etc., sets up that when L. 
Sanders and others, commissioners of said Railroad Company, 
filed their account, the plaintiff in this rule opposed the same, on the 
ground that no interest was allowed on his claim, and on the eleventh 
February, 1854, there was judgment on that opposition, dismissing the 
same and homologating the commissioner’s account. 

This seems to be merely a contest about the interest on the claim of 
plaintiff in the rule. 

The liquidator contends that the payment of interest is not warrant- 
ed by law, and claims that if either judgment should be paid it is the 
one rendered on the opposition to the commissioner’s account, on the 
eleventh February, 1854. 

This rule is based upon a judgment rendered contradictorily with B. 
Haynes, the former liquidator, on the twenty-sixth November, 1858, 
wherein the plaintiff recovered judgment for $500, with eight per cent. 
per annum interest thereon, from the fifth August, 1847, with the rank 
of one of the privileged law charges against said corporation. No ap- 
peal has been taken, and that judgment is now “ res judicata.” 

The judgment of the eleventh of February, 1854, might have been 
used as a defense against the allowance of interest on the trial of the 
opposition to the liquidator’s account in 1858. It cannot be set up now. 


The defendant will not be permitted to go behind that judgment and 


urge the defense which should have been made at the time. 
It is therefore ordered that the judgment appealed from be affirmed 
with costs. 
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No. 2052.—James Porter Parker v. ALFRED Davis, Executor. 


If the appellee reside in another State, citation is to be made oh the Advocate, not the agent or 
attorney in fact. ©. P. 582; 4 L. 317. 


PPEAL from the Thirteenth Judicial District Court, Parish of Ten- 
sas. Farrar, J... Shaw & Aroni, for defendant and appellant. 
Farrar & Reeves, for plaintiff and appellee. 

TALIAFERRO, J. There is a motion to dismiss the appeal taken in 
this case, on the ground that no legal citation of appeal has been given 
to the appellee. It seems that the counsel for the appellant, assuming 
that James Porter Parker, the appellee, when the order of appeal was 
rendered, resided in the State of Mis®ssippi, caused a curator ad hoe 
to be appointed to represent him, and upon the curator ad hoc the cita- 
tion of appeal was served—the person appointed being the attorney 
who represented the plaintiff in the case from the judgment in which 
the appeal was taken. 

We think the citation clearly defective. Article 582 of the Code of 
Practice is express that “ the sheriff shall serye the petition and cita- 
tion on the appellee, if he reside within the State, or his advocate if he 
do not, by delivering a copy of the same to such appellee, or to his ad- 
vocate, by leaving it at the place of their usual domicile. 

It is therefore ordered that the appeal be dismissed at the costs of the 
appellant. 4 L. R. 317. 








Wo. 2083.—Srare or Louisiana v. E. Exper. 


In providing against the crime of arson our statute makes no distinction in reference to the 
ownership of the house or building destroyed by fire, whether belonging to the accused or 
toathird person. Andthe only object of the allegation of ownership of property in the in- 
dictment is to describe and identify the object of the crime. 

The possession, occupancy and control of a house or barn and stable that has been destroyed by 
fire, may be shown by parol evidence in the prosecution of a party charged with the crime 
of arson. 

Under the statute of 1855, page 137, providing against the crime of arson, the State will be 
allowed to amend the bill of indictment in all matters relating to the form thereof. 

After the jury was empanneled and the trial commenced, the District Attorney moved to amend 

\ the indictment by inserting the words “the aforesaid barn and stable being,’’ which was 
allowed by the court. Held—That this amendment does not alter the substance of the in- 
dictment, or create a new or different charge. 


PPEAL from the Fifth Judicial District Court, Parish of East Baton 
Rouge. Posey, J. Stafford, for appellee. Burgess, for appellant. 
Howk, J. This case comes before us on three bills of exceptions, re- 
served by the defendant, who was indicted for feloniously, willfully and 
maliciously setting fire to and burning “the barn and stable, not ad- 
joining to a dwelling house, the property of W. J. Sharp,” and wascon- 
victed and sentenced to imprisonment at hard labor. 
First—On the trial, after the jury had been empanneled, the District 
Attorney was permitted by the court to amend the indictment so as to 
ynake the clause quoted above read as follows: ‘ The barn and stable, 
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not adjoining to a dwelling house, the aforesaid barn and stable being the 
property of W. J. Sharp.” To this permission the defendant reserved 
an exception. 

Second—On the trial the State “ offered parol evidence to prove title 
to the barn and stable attached to and partaking of the reality to be in 
W. J. Sharp,” and the court overruled the objection of defendant 
thereto, on the ground that it was only necessary to prove possession 
suo jure on W. J. Sharpe .at the time of the burning, which could be 
done by parol; and to this defendant excepted. 

Third—The State further offered evidence to prove that the property 
burned was the property of Mrs. Sharp, wife of W. J. Sharp, and the 
court overruled the objection of defendant thereto, on the ground that 
the witness, W. J. Sharp, had stated in his testimony that he resided 
with his wife on the plantation upon which the property burned was 
situated, and that he was in possession of said plantation, and that it 
was controlled and managed by him, and to this the defendant excepted. 

The prosecution seems to have been instituted under the forty-ninth 
section of the act of March 15, 1855; but, as this was amended and re- 
enacted by the act of March 18, 1858, the case is governed by the third 
section of the latter statute. 

As to the amendment we see no error in the ruling of the court. The 
indictment was good, by a reasonable construction, before the amend- 
ment ; no real change was made; and it seems impossible that the de- 
fendant could have been in any way affected by an addition of words 
which the State, through abundant caution, was permitted to make. 

The questions presented by the second and third exceptions are some- 

what complicated by the manner in which the bills are drawn, but 
taking the two together we suppose that on the trial the State proved 
by parol that W.J. Sharp was in the possesion, pccupancy and control 
of the buildings destroyed, and further proved, by showing the legal 
title in Mrs. Sharp, that the possession, occupancy and control by Mr. 
Sharp were lawful. 
, Under our statute it was not necessary to aver and prove the owner- 
‘ship of the property, as at common law, to be in some person other 
than the accused; (8 An. 114; 12 An. 382); and the only object of the 
allegation of property in Sharp was to describe and identify the object 
of the crime. The possession, occupancy and control by Sharp could 
be proved by parol, and, when proved, fully supported the allegation 
of property in him. Greenleaf on Ev., vol. 3, p. 49; State v. Lyon, 12 
Conn. 488 ; Glanfield’s case cited in Russell on Crimes, vol. 2, p. 565. 

The evidence that the legal title was in his wife seems to us, in this 
case, to have had no other object or effect than to show his possession, 
occupancy and control to have been rightful, and the defendant has no 
cause to complain if the State introduced more evidence on this point. 
than was absolutely necessary. 

We cannot perceive that the court erred in its ruling, and it is there- 
fore ordered and adjudged that the judgment appealed from be affirmed, 
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No. 1407.—James A. Lusk v. Granam & Coe. 


Where one of three partners sells his interest in the partnership to the other two, who execute 
their agreement in writing signed in their individual capacity, which he terms a counter 
letter, and he afterwards brings suit fora liquidation and settlement of the partnership 
affairs, and to recover his share of the profits according to the terms and stipulations of the 
counter letter, any amount that may be found to be due by them on account of the pur- 
chase or profits must be borne jointly, and not in solido, each paying one-half thereof. 

The rule to be observed in making a settlement of partnership transactions is to ascertain the 
value of the assets, composed of the property, credits and receipts belonging thereto, and 
from the aggregate amount deduct the debts and expenditures; the balance remaining-to be 
divided in accordance with the terms and stipulations of the partnership. 


PPEAL from the Fourth District Court of New Orleans, Theard, J. 
O. Roselius and R. H. Marr, for plaintiff and appellant, Clark & 
Bayne and P. Soule, for defendant and appellee. 

HoweEt, J. In 1855 the plaintiff and defendants, as partners under 
the style of Graham & Co., had a contract with the city of New Or- 
leans for the collection of the revenues of two sections of the wharves, 
for three years from the first of October of that year. On the twenty- 
seventh of October, 1857, the plaintiff, by contract under private sig- 
nature, afterwards made authentic, sold his interest therein to the de- 
fendants for the sum of $8,813 94, retaining the following agreement 
which he terms a “counter letter.” 

““WueEreEas, James A. Lusk has this day transferred to us his interest 
in the wharves and in the firm of Graham & Co., for the sum of eight 
thousand eight hundred and thirteen and ninety-four one hundredth 
dollars, we agree, after the affairs of Graham & Co. connected with 
the wharves, are all liquidated, in case one third of the profits amounts 
to more than the above sum, to pay the said Lusk or anybody he may 
assign this to, one third of the amount of profits over and above the 
amount specified above, reserving the right to deduct any amount that 
may be due, or for which we are responsible for J. A, Lusk, L. Y. Lusk 
and Lusk & Co., either to Josiah Cole or D. 8S. Graham. 

(Signed) “JOSIAH COLE, 
‘ “D. 8S. GRAHAM.” 

In December, 1858, J. A. Lusk brought this suit for a liquidation and 
settlement of the partnership and to recover his share of the profits, 
upon the theory that the above instrument continued the partnership 
as it was before the transfer. After the proceedings in the lower 
court had advanced to a certain stage, the plaintiff took an appeal 
from the rulings of the judge a quo to this court, when the opinion was 
expressed, that the parties had acquiesced in the ruling of the lower 
court, to the effect that the plaintiff had no right, as a partner by 
virtue of the counter letter, to demand a liquidation and settlement of 
the partnership affairg, but that as a creditor of the firm he had the 
right to demand the rendition of an account, for the purpose of ascer- 
taining the surplus of one third of the net profits, if any, to which he 
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might be entitled under the agreement, in addition to the fixed price of 
$8,813 94; and that the account thus to be rendered should embrace 
the business of the partnership from the date of the partnership con- 
tract and not from the date of the counter letter, as contended by the 
defendants; and it was decreed that the auditors to whom the ac- 
counts between the parties had been referred, ‘‘pass upon and state 
the accounts between the plaintiff and defendants, from the date of the 
contract of partnership,” and the cause was remanded for further pro- 
ceedings. 

This appeal is taken by plaintiff from a judgment homologating the 
report of the umpire upon said reference, the two auditors represent- 
ing the parties not agreeing. 

This report professes to be in conformity to the order of the Supreme 
Court and proceeds upon the basis that the accounts between the 
parties were adjusted at the date of sale and counter letter, and as the 
books of the concern had been destroyed by fire prior to said date, the 
examination was confined to the accounts subsequent thereto, taking 
the price then agreed on ($8,813 94) as the measure of plaintiff's in- 
terest in the profits to said date, and which sum is stated as the amount 
then due by plaintiff to defendants, to be deducted from the profits 
subsequently accruing to plaintiff. 

To this report, which finds a balance due by plaintiff, he filed ob- 
jections, which he calls exceptions, asserting its nullity as to forms of 
proceeding, and denying its correctness in substance, 

As we are called on to dispose of the case on the record before us, 
we deem it unnecessary to express an opinion upor. the question of 
form, and will use the report so far as supported by evidence and ad- 
missions, as an aid in coming to our conclusion. 

According to the counter letter, the plaintiff sold his one-third in- 
terest in the wharves to the firm of Graham & Co. for $8,813 94, with 
the understanding that if, upon a final settlement of the affairs of said 
firm connected with the lease of the wharves, one-third of the net 
profits should exceed said suin, such excess should be paid to him as a 
further consideration or price, deducting therefrom any indebtedness 
of J. A. Lusk, the plaintiff, L. Y. Lusk and Lusk & Co. to the vendees, 
Cole & Graham. The sum of $8,813 94 was fixed and paid, with a 
contingency that it might be increased, if the wharf contract with the 
city should turn out so far successful as to make one-third of the net 
profits upon the whole contract exceed that sum. If it should prove 
unsuccessful or unprofitable in its total result, plaintiff would still 
have realized that sum by his connection with it. 

We think the process of ascertaining the profits, in principle, a sim- 
ple and easy one, the assets, composed of the papperty, credits and re- 
ceipts to be ascertained, and from the aggregate deduct the debts and 
expenditures. If one-third of the balance exceeds $8,813 94, this sum 
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must by the terms of the counter letter be deducted, and the remainder 
paid to plaintiff. 

This course, however, has not been pursued by any of the auilitors, 
who have all investigated only the accounts subsequent to the twenty- 
seventh of October, 1857, except two items (cash on hand at that date, 
and sundry bills then existing but afterwards paid by the vendees, 
Graham & Cole), which make no material change in the result. 

After a careful examination of all the facts and figures, we have con- 
cluded, as the only course authorized by the record, to adopt the 
hypothesis, that at the date of the transfer by plaintiff to defendants, 
the former had received from the concern $8,813 94 (the price stipu- 
lated) more than his share of the actual cash profits realized, without 
reference to the stock of materials, etc., then on hand, and that at the 
end of the lease the excess of one third of the net profits over said sum 
is due to him. The fact as shown, that this sum is the exact amount 
he then owed the partnership, and the small amount of cash on hand 
iat the time sustain this view, which will enable us to effect an equitable 
adjustment of the rights of the parties, without the expense and delay 
of another reference to auditors, and without a specific and detailed 
account of all the business prior to said transfer, which would be more 
satisfactory and in accordance with the former decree of this court. 

We have availed ourselves of the calculation made by plaintiff’s 
counsel in ‘statement No. 1,” making such corrections as we think the 
record supports. 

The first correction is in the item of cash received from “ wharfage 
dues,” which plaintiff takes from the bank book of deposits, and the 
defendants from the ‘‘collection books.” It is shown that the revenues 
of the wharves were the only source of income of the partnership 
business, and that, as collected, they were regularly entered in the 
‘¢eollection books,” and we therefore consider these books rather than 
the bank book, as the correct evidence of said receipts. These various 
‘books are not before us, but we may presume that items of cash in the 
account of defendants with the bank, such as price of a steamboat, 
dividends on stocks, sums checked out and returned, etc., may con- 
‘stitute some of the deposits and account for the alleged discrepancy in 
the several books. We do not consider plaintiff in the situation to 
avail himself of any presumptions against defendants as to this matter. 
His opportunities to make it clear seem to be little less than those of 
defendants. We include $120 dividend on stock of Bank of America, 
contained in the report of defendants’ auditor, but not in the statement 
of counsel. Of the disbursements, to the item for materials, labor, ex- 
penses, etc., as proved by Starke, plaintiff’s auditor, we add the two 
sums $466 and $200, for the omission or rejection of which we see no 
good reason. They are evidently a part of the transactions of the con- 
cern and rest upon the same basis as similar items. 

We limit the salaries of the parties to October 1, 1858, when the 
lease terminated and their reciprocal contract as to this matter expired. 
Having assumed plaintiff’s obligations to the city, the defendants were 
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bound to him to put the wharves in good order, and if they delayed 
doing so until after the expiration of the lease, they cannot properly 
charge him a salary for superintending such work. For the cost of 
these repairs we adopt the figures of plaintiff’s auditor as correct, 
We thus have the following statement: 
ASSETS. 


Cash on hand October 27, 1857 

Wharfage dues from October 27, 1857, to October 1, 1858... 143,428 30 
Price of steamer Grenada 

Dividend on stock of Bank of America 

Received for labor in September, 1858 

Wharfage of steamers Bluff City, Eclipse, America and 


Materials, labor, etc., taken to account by Graham & Cole. 5,850 51 
Sale of 20 shares Bank of America stock and dividends.... 2,360 00 
Dividends on stock of Texas Steamship Company 

Sale of tools, machinery, etc,, to city 

Use of same after October 1, 1858 (in report of umpire)... 


DISBURSEMENTS. 
For materials, labor, wages, price of steamer 
$29,517 16 
1,916 97 
For rent notes to the city 
For salary of J. A. Lusk from November 1, 
1857, to October 1, 1858 
For salary of D. S. Graham from November 1, 
1857, to October 1, 1858 
For salary of J. Cole from November 1, 1857, 
to October 1, 1858 
For rent of office eight months 
For repairing wharves (Starke’s report) 
For sundry bills incurred before and paid after 
October 27, 1857 


Profits brought down.......-..---$55,140 04 
Lusk’s one third thereof...........--.---+---- $18,380 01 
Lusk’s salary, unpaid, to October 1, 1858 
Rent of office to Lusk. s...s.5..22050 
$19,125 01 
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Amount paid Lusk, October 27, 1857,............$8,813 94 
Amount paid Lusk by Graham, Segtember, 1858. 7,500 00 
Amount paid Lusk by Cole, September, 1858.... 1,260 00 
Amount wharfage of Bluff City, charged to Lusk. 220 00 
Amount wharfage of Eclipse and America, charged 


SE a 1 
$17,978 34 
Balance due Lusk with five per cent. interest 
Sees GORD By BONO. cccdeosccsesssccdbecs $1,146 67 


From these figures it will be seen that the price actually received by 
Lusk for his interest in the lease of the wharves, $19,125 01, besides 
what, upon the hypothesis adopted by us, he realized prior to the date 
of his transfer to the defendants—twenty-seventh October, 1857. The 
presumption is, from the character of the business, he drew his profits 
as they accrued, and that at said last date, he had overdrawn his share 
to the amount of $8,813 94, and during the remaining eleven months 
he received from his former partners $8,760 besides his salary. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the plaintiff recover from the legal representatives of the de- 
fendants in solido the sum of eleven hundred and forty-six and sixty- 
seven one hundredth dollars with legal interest from October 1, 1858, 
ung paid and costs of suit in both courts. 





On REHEARING. 


Howe, J. A rehearing was granted in this case upon the single 
question whether or not the defendants are bound in solido. 

We are of opinion that the obligation of the defendants was joint, 
and not solidary. 

It is therefore ordered that the judgment heretofore rendered by us 
be set aside. It is further ordered that the judgment appealed from be 
reversed, and that the plaintiff recover from the legal representatives 
of the defendants the sum of eleven hundred and forty-six and sixty- 
seveti one hundredth dollars with legal interest from October 1, 1858, 
until paid, and costs in both courts. One half to be paid by the repre- 
sentatives of the defendant Graham, and one half by the represent- 
atives of the defendant Cole. 
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No. 2086.—Jerrerson THomas v. ORAN Hacket, Administrator. 


When the record shows that a twelve months’ bond has been given for the price of slaves aold 
under execution, payment thereof cannot be legally enforced, nor will the purchaser be per- 
mitted to recover back any portion of the price he may have paid. The doctrine in the 
case of Wainwright v. Bridges, 19 An., page 234, reaffirmed. 


PPEAL from the Fifth Judicial District Court, parish of East Baton 
Rouge. Posey, J. Favrot & Lamon, for appellee, Burgess & 
Chaney, Fuqua & Caliham, for appellant. 

Howe, J. On the twenty-sixth March, 1861, Andrew Matta recovered 
judgment in the Sixth (now Fifth) District Court, parish of East Baton 
Rouge, against William Thomas and Richard Thomas in solido. A 
writ of fiert facias was issued and the defendants surrendered three 
slaves, which after an ineffectual attempt to sell for cash, were on 
the third August, 1861, sold on twelve months’ credit, and adjudi- 
cated to one of the defendants, William Thomas, who, with the other 
defendant as co-principal, and the plaintiff in this case as surety, 
executed a twelve months’ bond for the judgment debt. On the ninth 
October, 1865, a writ of fieri facias was issued on this bond, and by 
process of garnishment the sum of $945 95, due the surety, plaintiff 
in the case at bar, was collected. On the seventeenth June, 1867, the 
plaintiff herein filed the petition now before us against the defendant 
as administrator of the succession of Andrew Matta, praying that the 
bond be canceled and the mortgage resulting from it erased, and 
demanding also the recovery of the sum collected from garnishees for 
the reason substantially that the consideration of the bond wgs the 
sale of slaves. The defendant pleaded the general denial, a special 
denial that the sale of slaves formed the consideration of the debt 
on which the judgment was rendered, and for which the bond was 
executed, and the prescription of one year. 

The court a qua gave judgment that the bond be canceled and 
annulled, ‘so far as the plaintiff, the surety, is concerned, respecting the 
claim for the recovery of the sum already collected, and the defendant 
appealed. We find in the record no answer to the appeal or prayer by 
appellee for an amendment of the judgment, and it is therefore un- 
necessary to consider the suggestion in the brief of appellee that the 
judgment should be amended so as to permit the plaintiff to recover 
the sum collected by garnishment. 

The consideration of the bond in question was clearly the sale of 
slaves of William Thomas and Richard Thomas, to the former under 
the first writ of fiert facias. Under the authority of Wainwright v. 
Bridges, 19 An. p. 234, and the numerous cases which have followed 
that decision, we are of opinion that the court a qua did not err in its 
judgment. 

It is urged by defendant that there was no sale of slaves in this case 
because the property of the debtors was bid in by the debtors them- 
selves, and that the defense, that the consideration of the bond was the 
Bale of slaves, cannot therefore be set up by plaintiff. 
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We do not feel called on to decide what might be the rule if this 
view of the facts of the case were correct. But we think it fully estab- 
lished that the slaves of the judgment debtors were sold not to them- 
selves but to one of them. The defense of prescription appears to 
have been abandoned. 

For the reasons given, it is ordered and adjudged that the judgment 
appealed from be affirmed with costs. 








No. 2103.—BenJAMIN BUTMAN ¥. Peter Forsnay, et. al. 


A motion to dissolve an injunction on the face of the papers may be made after issue joined, 
in trying which, all the allegations of the petition are taken as true. 

An execution cannot be enjoined on grounds that might have been pleaded before judgment. 

The District Court that rendered the judgmient, alone has jurisdiction of the action to annul it. 
C. P. 608 ; 2 A, 493. 


PPEAL from the Sixth District Court, parish of St. Helena, Ellis, 
ai J. E. F. Russell and Julius E. Wilson for plaintiff and appellant. 
E. J. Ellis for defendant and appellee. 

Howe, J. Plaintiff has enjoined the defendant and sheriff of the 
parish of St. Helena from selling his property seized to satisfy a judg- 
ment recovered a him by the defendant in the parish of St. 
Tammany. 

He avers that said judgment was illegally and improperly rendered 
against him. on the following grounds, to wit: Being absent from the 
State at the time said judgment was rendered, he knew nothing of the 
filing of said suit and made no defense; that he had a good defense ; 
“that the transaction or sale by the defendant to him for which the 
notes sued on were given was made in June, 1863, at a time when the. 
almost exclusive currency of the country was in Confederate treasury 
notes; that said treasury notes were the real consideration both in the 
contemplation of the petitioner and the said Forshay, and that the cash 
payment at the time of said transfer was really and actually made in 
said treasury notes; that the notes given for the balance of the five’ 
hundred dollars were made payable at the office of Captain Warren A. 
Grice, the notary before whom said act of sale was passed ; that peti- 
tioner deposited the full amount due on said notes in said Confed- 
erate treasury notes at the office of said Warren A. Grice, for the full 
payment of said notes before their maturity, which deposit was made 
in strict conformity with the agreement made between said Forshay and 
petitioner at the time of said transfer.” 

Plaintiff also alleges that he offered to pay the defendant Forshay in 
United States currency the value of the Confederate notes at the time 
the notes sued on fell due. He also avers that the judgment on which the 
execution issued was “ not rendered in accordance with the provisions 
of organic law in so much as the reasons for the judgment are not set, 
forth,” and he asks that said judgment be annulled, 
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The answer is a general denial, an allegation that the injunction was 
obtained wrongfully and illegally in a court without power to grant the 
same, and prays that the injunction be dissolved with damages. 

The defendant Forshay subsequently moved to dismiss the injunction 
on the face of the papers; first, because plaintiff’s petition shows no 
cause of action ; second because the bond is worthless, the surety being 
insolvent ; third, because of the insufficiency of the affidavit, and 
fourth, because his judgment cannot be attacked in this way by 
plaintiff. 

There was judgment dissolving the injunction with fifty dollars dam- 
ages, and plaintiff has appealed. 

The motion to dissolve the injunction on the face of the papers can 
be made after issue joined. In trying the motion all the allegations otf 
the petition are taken as true. 

Are the allegations in the petition sufficient to warrant the injune- 
tion? We think not. The grounds for the injunction are more 
properly a defense which should have been pleaded at the trial of the 
suit in the parish of St. Tammany. 

This court has often held that an execution cannot be enjoined on 
grounds which might have been pleaded befogg judgment. 8 L. 101; 
6 A. 282; 8 A. 489. In the case of Monroe v. MeMiken, 8 N. S. 513, this 
court said “causes would never terminate, if injunctions could stop 
execution and try matters over again which might have been offered in 
defense before judgment was given.” 

The District Court of St. Helena parish could not entertain the action 
to annul the judgment of defendant, Forshay, rendered in the District 
Court of the parish of St. Tammany. Where judgment has been pro- 
nounced by a District Court no ether District Court has jurisdiction to 
annulit. C. P. 608; 2 A. 493. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 








No. 2099.—Martin Haney v. 8S. C. MANNING. 


All contracts and transactions between parties in aid of the Confederate struggle in the late coii- 
flict between the United States and the so-called Confederate States, are contrary to good 
morals and public policy, and cannot be judicially enforced. In all such cases the parties 
engaged will be left where their conduct has placed them. 


PPEAL from the Sixth Judicial District Court, parish of St. Helena, 
Elis, J. EB. J. Ellis & T. C. W. Ellis for plaintiff and appellee. 

T. G. Davidson and E. F. Russell for defendant and appellant. 
TALIAFERRO, J. The plaintiff sues to recover from the defendant 
the value of services rendered to him during the latter part of Decem- 
ber, 1863, and the, greater part of the year 1864; for the use of two 
horses and a mule furnished by him for defendant’s benefit, in the per- 
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formance of the services stated, and for the value of a buggy loaned to 
defendant and never returned. The answer contains a general denial 
with the averment that the services alleged by plaintiff to have been 
performed by him for defendant were rendered in carrying on an illicit 
and illegal trade during the late war between parties residing within 
the opposite lines of the contending parties. He avers that plaintiff 
cannot recover upon his demand and prays judgment in his own behalf. 
The jury before whom the case was tried awarded a verdict of $520 
with interest, in favor of plaintiff, and defendant appeals. 

The evidence abundantly shows that the declarations of the defend- 
ant however creditable to his candor, are true in point of fact. 

The plaintiff in his petition avers ‘‘that in pursuance of his employ- 
ment he was required to pass, repeatedly, near the lines of the con- 
tending forces of the United States and of the Confederate States, that 
he was exposed to imminent danger often times—that he was engaged 
within the parishes of St. Helena, Livingston and East Baton Rouge in 
‘the purchase of goods and cotton, the profits of which inured to said 
Manning,” &c. 

Edward Manning, son of the defendant, sworn as a witness says: “I 
know that in March, 1864, my father, 8. C. Manning, entered into a 
contract with the so-called Confederate States Government for the pur- 
pose of supplying said government with arms, ammunition, medicine, 
clothing, &c., for which he was to receive, in return, cotton and 
permits and guards to transport said cotton to points near the Federal 
lines. In furtherance of this object and this alone, the following parties 
were employed in and for considerations hereafter mentioned.” The 
witness then speaks of the conditions upon which one Andrews was 
engaged, and further on says: “The said Martin Haney (meaning 
‘defendant) and myself started to Magnolia to report. When near 
‘there we met S. C. Manning returning from Meridian, Mississippi, who 
‘stopped us and to whom we stated our object.” Witness then details 
‘the conversation that ensued. Manning said: “I have been to Meri- 
dian, seen General 8. D. Lee, and arranged all matters relative to the 
‘contract. He granted me many privileges in choosing my own men,” 
&c. Mr. Haney then said: ‘‘Can’t you get me one of these papers 
signed in my name relieving me from reporting to the board and to 
conscript officers. If you will do that for me I will work in this contract 
the same as Ned and Andrews are working.” Manning told him “ yes.” 
“ After Manning, the defendant, made a trip to Liberty, Mississippi, he 
delivered to J. M. Andrews, Martin Haney and myself each a passport, 
through all outposts and pickets of the Confederate forces. These 
papers were used by us all more than once—by Mr. Haney for his own 
benefit, in trading at Bayou Barbara, at Parcut’s, with corn delivered 
and salt and flour brought back in return. The buggy was borrowed 
with the free consent of Haney to be used in the contract above men- 
tioned, and was lost by Manning on Amite river, where he was captured 
by Federal forces, and by which he lost his own horses, and valuable 
medicines, &c., that were in the buggy.” 
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Wilder, a witness, testifies that the defendant bought goods of him at 
Bayou Barbara for the plaintiff, and appends to his testimony bills of 
the goods sold to him. These bills sufficiently disclose the character of 
the traffic that was going on at ‘ Bayou Barbara.” Among the items 
are clothing, shoes, medicines, salt, coffee, whiskey, flour, hats, &c., &c. 

This court has repeatedly announced that it will not entertain suits 
founded upon engagements involving a violation of law and in deroga- 
tion of public morals. The plaintiff’s action in this case, grounded as 
it is shown to be, on engagements and acts reprobated by ‘law, must 
share the fate of its predecessors of the same character in this court. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that the plaintiff’s action be dismissed at his costs in both 
courts. 

Rehearing refused. 








No. 2125.—Susan 7. FLYNN, Tutrix, et al. v. E. W. FLYNN. 


Where a party plaintiff to a suit gets married while the suit is pending, the supplemental peti- 
tion making her husband a party need not be served on the defendant. 


PPEAL from the Fifth Judicial District Court, parish of East Feli- 
ciana, Posey, J. John MeVea for plaintiff and appellee. W. F. 


Kernan for defendant and appellant. 

Howe, J. The plaintiffs sue upon a promissory note given by defend- 
ant as part of the purchase price of land, and claim the vendor’s privi- 
lege. The defendant, residing in a different parish, claims in reconven- 
tion a large sum for board and lodging, &c., furnished the plaintiff’s 
family. 

Upon the trial, Sarah Flynn, one of the parties plaintiff, filed her sup- 
plemental petition averring that she had [since the institution of the 
suit as it appears] intermarried with Benjamin Smith, and asked to 
continue party plaintiff in the case “ aided and authorized by her said 
husband, and adopting all the allegations originally made in said peti- 
tion and praying for the same judgment.” 

It appears from the bill of exceptions, reserved by defendant, that 
the plaintiff’s counsel thereupon moved to make the said Sarah and her 
husband parties plaintiff, and to proceed with the trial of the cause. 
The defendant objected to proceeding with the trial of the cause on the 
ground that the supplemental petition ought to be served, with cita- 
tion, and the case continued. The court overruled the objection, and, 
proceeding with the trial, gave judgment in favor of plaintiff, as prayed 
for, and rejected the reconventional demand. 

We do not think the court erred in its ruling. The minor was already 
a party plaintiff through her tutrix, but in consequence of her marriage, 
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pendente lite, it became proper to put the fact on record and to join her 
husband asa party. This was done, as appears by the bill of ¢xcep- 
tions. The amendment was formal. The substance of the plaixtiffs’ 
demand was in no way altered. In such a case we do not think it 
necessary to have the supplemental petition served with citation and 
the cause continued. 3 M. 398; 12 R. 138. 

The reasoning used by this court in Locquet’s Heirs v. Pierce, 5 L. 
361, does not apply to this case. 

Upon the merits, we do not feel authorized to disturb the judgment. 
The plaintiff’s demand is practically admitted. The reconventional 
demand is vague in itself, and the evidence is contradictory. Under 
such circumstances the decision of the judge who heard the witnesses 
and rejected the claim will prevail. 


It is therefore ordered and adjudged that the judgment appealed from 
be affirmed, 








No. 2153.—B. C. Ernst et al. ». Mary Monticupo, Appellant. 


Plaintiff acquired title to a tract of land in the parish of East Feliciana, in 1849, and occupied it 
until 1862, when he left it in consequence of the operations.of the war. In 1866 defendant 
entered upon it. In 1867 plaintiff brought a petitory action for the land and to recover rents, 
etc. Defendantin possession set up title founded on a Spanish grant, anda probate sale 
made in 1831, of a tract of land of seven hundred and twenty acres, alleging that the tract 
in controversy was included within that tract. The evidence shows that plaintiff proposed to 
buy defendant's claim, and that defendant refused to sel), but notified plaintiff that suit 
would be brought for the land. Suit never was brought. Under this state of facts it was 
held by the Court, that defendant, not having shown a better title than plaintiff, that the 
proposition to buy defendant's claim never having been accepted, nor any suit brouglit as 
threatened, was not a recognition of the claim, and that plaintiff must recover. 

‘ 


PPEAL from the Fifth District Court of the parish of East Feliciana, 
Posey, J. MeVea & Kilbourn, for Plaintiff and Appellee. McVea 
& Hunter, for Defendant and Appellant. 

Howe tt, J. This is a petitory action to recover certain lands and 

their revenues, to which the defendant pleaded the general issue. 
It is shown that F. C. Ernst, through whom plaintiffs claim, bought 
a tract of forty acres, described in the act of sale, from J. J. Freeman, 
on 2d July, 1845, and an adjoining tract of thirty acres from S. H. Cole 
on 11th February, 1847, which constitute the property in controversy; 
that said Ernst moved on the land with his family in 1849, and occupied 
it without interruption until his death in 1855 ; that his family remained 
there until December, 1862, when they were compelled to leave be- 
cause of the fortifications erected by the Confederate forces around 
Port Hudson, and the operations of the war, by which all the buildings, 
fences and other improvements were destroyed ; that in January, 1866, 
the defendant went upon the land, put up buildings, which she, asa 
witness, estimates at $1500 or $1600, and has since held possession. In 
her testimony, she says that, in 1850 and subsequently, F. C. Ernst 
offered to buy her claim, which she refused to sell, and notified him 
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that she intended to sue for the land; that her said claim rested on a 
Spanish grant and a probate sale made on the 29th November, 1831, 
by John Reid, executor of Sarah Rowell, to D. J. Green (first husband 
of defendant) and R. W. Walker, of a tract of seven hundred and 
twenty arpents, which, she says, includes the land in dispute, and 
that she derived her title from her said husband, who left a son now 
living. This act ofsale is in evidence, and it shows that the succession 
of Sarah Rowell “ does not warrant the title of two hundred and ninety- 
eight acres of the aforesaid tract of land, sold by the sheriff for taxes.” 

To rebut the effect of this evidence, the plaintiffs introduced the 
record of the suit of D. J. Green v. His Creditors, instituted in August, 
1839, from the proofs of which before us, it does not appear that the 
insolvent proceedings are yet closed. 

We agree with the District Judge, that the title of the plaintiffs is 
not invalidated by the evidence for the defense. The proposition of 
F. C. Ernst to purchase the claim of defendant, stated as vaguely as it 
is, does not admit the reality of the claim, particularly as the defend- 
ant never instituted any legal proceedings to recover, as threatened. 
Her claim seems to be stale and without real foundation in law, 

There are several bills of exceptions in the record, but as we have not 
been called on to do so, we will not pass upon them, 

Judgment affirmed. 








No. 2110.—A. C. TAytor AND Husbanp v. Borpicxer & BADENIAU- 
SEN, and 8. D, Moopy. 


When a want of identity of the note with the act of mortgage by which it is secured is shown to 
exist, the holder cannot proceed by executory process to seize and sell the property mort. 
gaged. Ricks v. Birnstein, 19 An. 141, 


PPEAL from the Fifth Judicial District Court, parish of East 
Feliciana, Posey, J. McVea & Hunter for appellees. Kernan & 
Iyons for appellants. 

HowE Lt, J. This is an appeal by a third possessor from an order of 
seizure and sale, in which the only question presented, as stated by 
counsel for appellees, is, ‘whether the evidence before the District 
‘Judge was sufficient to authorize the issuance of the order of seizure.” 
‘The error assigned is that the note annexed to the petition does not 
correspond with and is not the one described in the act of sale, in this: 

First—‘‘ The note sued on is a joint and several note, and the other 
note described in the act is a joint note. 

Second—The note sued on is signed by Emil Bocdicker and Julius G. 
Badenhausen, in solido, and the note described in the act is signed by 
Emil Boedicker, Julius G. Badenhausen and Charles H. Allyn, jointly.” 

These discrepances are manifest, and according to the settled juris- 
prudence of the State the evidence was not sufficient to authorize the 


order. 
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The three parties last above named, were the vendees of the plain- 
tiffs, and the act of sale declares that they gave their joint note for the 
sum set forth in the petition, and they are the vendors of the appellant, 
who assumed to pay the balance stated to be due on the said joint note. 
The one annexed to the petition is a joint and several note signed by 
only two of said parties. There is therefore a want of identity be- 
tween the said note and the one described in the authentic act, and the 
judge erred in granting the order. See the case of Ricks v. Birnstein, 
19 An. 14], and authorities there cited. 

It is therefore adjudged and decreed that the order of seizire and 
sale issued in this case be set aside and annulled, and that plaintiffs pay 
costs in both courts. 


No. 2131.—Larirre, DuriLHor & Co. v. ACKLEY PERKINS. . 


In order to bind the drawer or indorser of a protested draft, notice must be directed to his 
postoffice. Notice sent to another postoffice than that of his domicile will not avail. 
A party will not be permitted to prove what he has not alleged in his petition. 


PPEAL from the Seventh District Court, parish of West Feliciana, 
Miller, J. Winter & Butler for appellant. Wickliffe d& Fisher for 
appellee. 

Wy ty, J. In June, 1865, the defendant drew his draft on J, & H. 
Perkins, of New Orleans, payable on first November following. It was 
accepted by the drawees ; it was again presented for payment and pro- 
tested for non-payment. 

On’ the trial the testimony showed that the notice of protest was sent 
to the postoffice at Baton Rouge, and not to the defendant’s postoffice 
at Bayou Sara. 

There was judgment for defendant, dismissing the suit, and plaintiffs 
have appealed. 

The evidence clearly shows that the conditional obligation herein 
declared upon was not rendered unconditional .by notice of protest not 
being duly served on the drawer of the draft. 

Our attention is called to a bill of exception taken by the plaintiffs to 
the ruling of the court in not permitting them to compel the defendant 
to answer their interrogatory inquiring whether the defendant had funds 
in the hands of the drawees at the time the draft was drawn, and at the 
time it was protested for non-payment, 

We think the District Judge did not err in refusing the testimony 
sought by plaintiffs because they had made in their petition no allega- 
tions to warrant the same. It is well settled that a petitioner cannot 
be permitted to prove more than he has alleged. 

We see no error in the judgment. 

It is therefore ordered that the judgment appecled from be affirmed 
with costs. 

Rehearing refused. 
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No. 2119.—Mrs. E. A. Myers AND HusBaNnp ?. THE Suenirr et. al. 


When the seizing creditor of the husband is confronted by the wife’s claim to the property 
seized, founded on a judgment of separation of property, and the authentic act of sale and 
purchase of the property seized, from a third party to the wife, made after the judgment 
of separation and prior to the date of seizure, the creditor, to maintain the seizure, must 
allege and show fraud and simulation in obtaining the judgment of separation. 


PPEAL from the Fifth District Court, parish of East Feliciana, 

Posey, J. Kernan & Lyons and F. Hardesty for plaintiffs and 

appellees. Race, Foster & E. T. Merrick and Cross & Horan for defend- 
ants and appellants. t 

Howe tt, J. The plaintiff, Mrs. Myers, as owner, by purchase on the 
eighth May, 1866, enjoined the sale of certain land seized on the 
nineteenth day of October, 1867, under an execution against her husband, 
and asked to be declared the legal owner thereof. The defendants 
pleaded a general denial, admitting the seizure, ‘‘ which they justify 
and hold to be legal and proper. They specially deny that plaintiff 
das any legal judgment against her husband, but aver that the pre- 
tended judgment relied on by her was obtained virtually on his con- 
fession and by collusion with him. That he was not in such insolvent 
circumstances as to justify judgment, and the plaintiffs had no claims 
against him. That the said judgment is invalid and has no legal effeet ;” 
and they pray for the dissolution of the injunction and for damages. 

There was judgment in favor of plaintiff and the defendants appealed. 

The proof, as admitted by defendant’s counsel, establishes the cor- 
rectness of the amount of Mrs. Myer’s judgment against her husband, 
and we think also his embarrassed condition at the time; and as the 
sale from the husband to Wm. Myers, in 1859, and that by the latter to 
the plaintiff, Mrs. Myers, in 1866, are not attacked as simulated or in any 
other manner, we do not feel authorized to infer from the facts and cir- 
cumstances developed in the record, that the property seized is really 
the property of the judgment debtor. The wife here was not, as in the 
case of Campbell v. Bell, 12 A. 193, relied on by defendants, required 
by the pleadings to establish the validity of her purchase from Wm. 
Myers and show that she paid for said property with her paraphernal 
funds or that, after the dissolution of the community, she had a separate 
industry by which to realize the money paid. It is true that most of 
her moneyed judgment against her husband seems to have been satisfied 
prior to her purchase of the property in controversy, but it is not im- 
possible that she may have been able, if called on, to show that she had 
other means. The evidence in this respect, which was admissible on 
the question of the husband’s embarrassed condition, raised by the 
answer, at most only creates a suspicion that the husband may have 
furnished her with the money which the authentie act of sale in evi- 
dence declares she paid to the vendor, whose unassailed title is also in 
the record. 

However unwilling this court may be to sanction any devices or pro- 
ceedings intended to cover up or screen property from the pursuit of 
creditors, we must adhere to the ordinary rules of pleading and not 
presume fraud or. simulation when not charged. 

Judgment affirmed. 
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No. 2140.—Henry Scuorten #. H. C. Davis and Brotruer. 


To entitle the creditor to the remedy by attachment against a resident debtor, it must be 
shown that he is about leaving the State permanently. : 

A and B were engaged as partners in the planting business in 1866. C, a merchant, fur- 
nished their supplies. In 1867, they continued their account with C, who continued to 
supply them as partners. Held—That they were bound to C., as ordinary partners, for the 
supplies furnished, notwithstanding they may have dissolved the partnership as between 
themselves, 


PPEAL from the Fifth Judicial District Court, parish of East Fe- 
liciana, Posey, J. Wedge & Lyons, for plaintiff and appellant. 
McVea & Hunter, for defendants and appellees. 

Howe tt, J. Thisis an attachment suit bya merchant, in the town of 
Baton Rouge, against the defendants, as agricultural partners in the 
parish of East Feliciana, for plantation supplies furnished. The de- 
fendants severed in their defense. The case was tried before a jury, 
who found a verdict dissolving the attachment, releasing John Davis 
from liability, making H. C. Davis responsible for the entire debt, and 
‘condemning plaintiff to pay all costs; and from a judgment thereon the 
plaintiff has appealed. : 

Two questions are presented by him for our consideration: 

1. Was the attachment properly sued out ? 

2. Are the defendants liable as ordinary partners? 

I. The facts do not, in our opinion, authorize the writ of attachment. 
There is no proof of any intention at the time of leaving the State per- 
manetly. Onthe contrary, they were making preparations for planting 
another crop. 

II. As to the question of partnership, it seems that they had raised a 
crop as partners in 1866, and obtained supplies from plaintiff, for which 
a considerable balance remained unpaid, which constituted the first 
item of the account sued on; that on second February, 1867, they 
entered into a written agreement, by which H. C. Davis agreed to pay 
John Davis $250 to labor and superintend the farm of the former during 
the year ; that plaintiff continued as usual to furnish supplies, charging 
them in his journal to H. C. Davis and Brother; that they sometimes 
went together with a wagon and sometimes separately to get the sup- 
plies; but it does not appear that plaintiff was ever notified of the dis- 
solution of the partnership. On the contrary, he, his clerk and neigh- 
boring merchants seem to have considered the defendants still to be 
partners, and plaintiff dealt with them as such. 

Under these circumstances he was clearly justified in believing them 
to be partners, and they are both as such to him whatever may have 
been the agreement between themselves. See Story on Partnership, 
§§ 54, 103; 4 R. 300; 5 L. 409; 14 A. 529; 18 A. 631. 

It is therefore ordered that the judgment appealed from be reversed 
and the verdict set aside; and proceeding to give such judgment as 
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should have been rendered, it is ordered that there be judgment against 
plaintiff dissolving the attachment herein at his costs; and that he 
recover of defendants jointly the sum of $1040 51-100, with legal 
interest from December second, 1867, with costs of the main action in 
the lower court, and the costs of appeal. 








No. 2060.—G. Incram v. T. Donerty, and T. Donexry v. G. IneramM. 
(consolidated cases:) 


The appeal from a judgment of the District Court involving the right of office, returnable before 
the Supreme Court in New Orleans, will be dismissed on motion, if the requizements of Sec- 
tion 13 of the Act of 1866, page 154, have not been observed, in not making the appeal 
returnable in ten days after the judgment of the lower court. 


PPEAL from the Sixth District Court, parish of St. Tammany. 

Ellis, J. Thompson & Penn and A. & M. Voorhies for plaintiff 
and appellant. A. Mennen and Ellis &@ Walker for defendant and ap- 
pellee. 

Howe tt, J. In this controversy the only question involved, by 
agreement of parties, is the right to the office of sheriff of the parish of 
St. Tammany. 

A motion is made to dismiss the appeal because, by the fault of the 
appellant it was not made returnable, nor brought up “in ten days 
after the judgment of the lower court,” as provided by the thirteenth 
section of the act of 1866, p. 154. 

The judgment was rendered on the thirtieth November, 1868, and on 
the same day a written motion, signed by appellant’s counsel, was 
presented and allowed, granting a suspensive appeal and returnable to 
this court, ‘fon or before the fourth Monday of February, 1869,” as set 
forth in said motion and the transcript was filed on Saturday, thirteenth 
February, 1869—the fourth Monday being the twenty-second day of 
said month. 

The appellant cites the ease of Trimble v. Britchta, 10 A. 778, as an 
authority to relieve him of the imputation of error in the order of 
appeal. It is there said: “as there is nothing in the record to show 
that the appellant suggested any particular return day, we must 
consider the order of appeal as the act of the judge, and that it was not 
one of the errors which, under the statute, might be impttable to the ap- 
pellant.” Here a day was suggested by the appellant, and then under 
the phraseology of the order as asked by him (being in the alternative), 
it may have been possible for him to have brought up the appeal within 


the ten days prescribed in such eases. Be this as it may, the return day 
having been fixed as demanded by the appellant, we must conclude 
that the error is imputable to him. 

Appeal dismissed with costs. 

Rehearing refused. 
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No. 2060.—StaTe or Louisiana, ex rel. T. Donerty v. G. Incram. 


Howes, J. This proceeding is a part or branch of the controversy 
between these parties, in relation to the office of sheriff and which we 
have just disposed of by dismissing the appeal, and as the judgment 
therein, which becomes final by such dismissal, settles the controversy 
in favor of the relator herein, who is appellee in both appeals, it is 
unnecessary to examine this cause on its merits. 

It necessarily follows the decision in the consolidated cases giving 
the office of sheriff to the appellee, who is thereby entitled to the 
possession of the archives of said office, the matter in dispute herein. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs, 








No. 2107.—R. H. DrauGcuan, Administrator, v. JANE Wuire anp Joun 
CoLLins. 
A receipt given for money is not conclusive and may be explained by parol testimony. 


Payment to the administrator in Confederate treasury notes ot a debt due to the estate will 
not shield the debtor from liability. 


PPEAL from the Fifth Judicial District Court, parish of East 
Feliciana. Posey, J. McVea & Hunter for plaintiff and appellee. 
W. F. Kernan for defendant and appellant. 

Howe, J. This suit was brought on two promissory notes given at a 
probate sale made in the succession of Evander White, of which the 
plaintiff was administrator. The court below gave judgment in favor 
of the plaintiff for the amount of the note for $445 60, the consideration 
of which appears to have been lawful, rejecting the claim upon the 
other note which had been given as the price of a slave, and the defend- 
ant, Mrs. White, has appealed. 

The defense pleaded is that in August, 1863, Mrs. White had a full 
settlement with plaintiff and paid him a balance of $937 0s, in full of 
amount due on these notes and another given at the same sale, and the 
receipt of the administrator is annexed to the answer. 

Upon the trial it was clearly proved that the amount thus receipted 
for was paid entirely in what were known as Confederate treasury 
notes. The obligations in suit were not given up because they were 
not then in possession of the administrator. The defendants reserved 
a bill of exceptions to the admission of testimony on this point on the 
ground that the plaintiff who was the witness “ could not contradict 
his own written acknowledgment, and that no witness could be heard 
to prove that he had violated the law and given aid and'‘comfort to 
rebels in arms by giving currency to their so-called Confederate 
treasury notes.” 
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The objection was properly overruled. A receipt for money is not 
conclusive between the parties, but is open to explanation by parol, 
especially as to consideration (5 A. 238, 403; 14 A, 276), and we know 
of no rule of law which forbids the plaintiff from disclosing the real 
character of the transaction, The rule nemo allegans, ete., has never, we 
believe, been properly applied to a case of this sort. The alleged pay- 
ment of August, 1863, was not a payment, and we therefore see no error 
in the judgment. 

For the reasons given, it is ordered and adjudged that the judgment 
appealed from be affirmed with costs. 








No. 2094.—Wirttiam F. Patmer v. Puirip S. Petry. 


A purchased at probate sale a lot of untanned hides then in the tan vats which were on the plant- 
ation, together with a lot of tan bark and the tools necessary to finish tanning out the leather. 
B purchased the plantation at the probate sale, on which the tan yard is situated, who brings 
this suit against A for the use of the tan yard, etc. Held, That—inasmuch as no contract or 
agreement between A and B is shown about the use of the tan yard, and the proces verbal 
of the sale shows that A purchased the leather then in the tan, together with the tools and 
bark, he is entitled to the use of the tan yard free of costs for tanning out the leather. 


PPEAL from the Seventh Judicial District Court, Parish of West 
LA. Feliciana. Cooley, J. Powell, for plaintiff. Wickliffe & Miller, 
for defendant. 

TattaAFerro, J. In the latter part of the year 1865, the plaintiff pur- 
chased at a probate sale of the succession of G. B. and M. E. Petty, 
deceased, the plantation belonging to the estate, and the defendant 
bought a large quantity of hides in the tan vats of the tannery on the 
place. These hides were undergoing the process of tanning at the time 
of the purchase, and the defendant continued the operation, using the 
same vats for the purpose. Nearlya year seems to have elapsed before 
all the hides were converted into leather and removed. The plaintiff 
sued the defendant for the use of the tannery, and also for board during 
the time he was occupied with the work ; his entire claim being stated 
at six hundred and thirty dollars with interest. In the lower court this 
claim was rejected, and judgment rendered in favor of the defendant. 
The plaintiff has appealed. 

A review of this case inclines us to coincide with the judge a quo in 
the opinion that the plaintiff has failed to establish his claim. It is not 
shown that there was any definite contract or understanding entered 
into between the parties on the subject. The only evidence on the 
record going to show that the defendant agreed to pay anything for the 
use of the vats, is the testimony of the plaintiff himself, and that is 
vague and indeterminate. He says: ‘There was no stipulated price 
between the plaintiff and defendant for the use of the tan yard, but de- 
fendant expressed himself as willing to pay whatever was right. I 
rather think I called on the defendant several times to know what price 
he was going to pay for the use of the tan yard, or rather that he noti- 
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fied the defendant that he could not have the use of the tan yard any 
longer until the price was agreed upon. I did call upon him mors than 
once. There was no agreement as to the price, but defendant wz. will- 
ing to leave it to arbitration.” 

** At the winding up, and after he had got through with the use ef the 
yard, defendant refused te leave it to arbitration, and said th.) i, was 
not a case that admitted of arbitration.” 

The defendant, in his testimony, states that he “purchased the 
leather sold at the succession sale of G. B. and E. Petty, deceased, and 
also the bark and tools, with the intention of tanning out and finishing 
the leather in the yard. Some time after the sale, applied to Dr. Palmer 
to take his dinner there when witness was there, for which he promised 
to pay him. He rather declined receiving anything, inasmuch as he 
and witness were somewhat connected by marriage. Witness insisted 
on paying, and then and there gave him three or four dollars for the 
meals he had taken up to that time, and expressed his intention of pay- 
ing for the meals he should take afterwards. Witness, while there, 
made his (Palmev’s) wife a present of some bacon and sugar.” 

It appears that the defendant resided some six or seven miles from 
the tan yard, and was in the habit of going there from home to attend 
to his leather, and of returning at night, never remaining all night at 
Palmer’s. He was during this period also occupied in attending to the 
finishing some leather at Dr. Norwood’s tan yard in the neighborhood, 

It appeaxs that the defendant offered to prove by the sheriff who made 
the probate sale, and by two other witnesses, that the leather was sold 
with the express agreement that the purchaser should have the privi- 
lege of the tan yard to complete the tanning and finishing off of the 
leather. This evidence was refused, and the defendant reserved his 
bill of exceptions. This we do not deem it necessary to pass upon. 
From the proces verbal of the sale it appears that the defendant pur- 
chased about seven hundred hides then in the vats, at the cost of about 
$1300, a lot of tan bark in the woods, and some other things necessary 
in tanning. Under the circumstances, and all the facts disclosed, we 
think it reasonable to suppose that the defendant would not have pur- 
chased the hides without being allowed the use of the tan yard to com- 
plete the operation of tanning and converting them into leather. 

It is therefore ordered, adjudged and decreed that the judgment cf 
the District Court be affirmed with costs in both courts. 





No. 1963.—STATE oF LoursIANA, ex rel. WILLIAM GEORGE, et als. v. 
Wituiam 8. Mount, City Treasurer. 

The law of 1856, section 131, page 136, exempting the city of New Orleans from giving bond in 
litigations to which she is a party does not apply to the Treasurer or other officers of ‘the 
city. The statute exempting the corporation from giving bond is an exceptional one and 
cannot be extended to other parties than those mentioned, 

PPEAL from the Fifth District Court for the parish of Orleans. 
Leaumont, J. J. Hawkins and EL. Filleul, for relators and appellees, 
H. J. Leovy, City Attorney, for defendant and appellant. 
23 
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State of Louisiana, ex rel. William George, et als. v. William S. Mount, City Treasurer. 








On motion of J. Hawkins and E. Filleul, of counsel for relators, it is 
ordered that the defendant do show cause on Monday, the twenty-fifth 
January, 1869, why the appeal in this case should not be dismissed on 
the ground that the appellant has furnished no bound of appeal accord- 
ing to law. 


Howe Lt, J. A motion is made by the relators to dismiss this appeal 
on the ground that no appeal bond has been furnished by the appellant, 

In reply it is contended that the city of New Orleans is the real 
defendant and party in interest, and is by law exempted from giving 
an appeal bond. 

The proceeding is a mandamus directing the defendant to fulfill a 
duty required of him by law as Treasurer of the city of New Orleans, 
by paying certain warrants in favor of and held by the relators, and he 
‘has appealed from a judgment making the writ peremptory. The city, 
not having been cited through its proper officer, is not a party to the 
‘suit. We know of no law authorizing the Treasurer to represent the 
corporation in a litigation. The exemption in favor of the city, being 
in derogation of a general law, cannot be extended to other parties, 
even though they be officers of the corporation. 

It is therefore ordered that the appeal herein be dismissed at appel- 
lant’s cost. 

Rehearing refused. 
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No. 2130.—State oF Louisiana on the relation of J. S. Snronps v. THE 
JUDGE OF THE SEVENTH Distrct Court, parish of Orleans, et als, 








The Judge of the District Court is competent to determine the sufficiency of the security on 
an appeal bond after the appeal has been taken and filed in the Supreme Court, and if he 
finds the bond not such as the law requires he may order execution to issue, notwithstand- 
ing the appeal. 

Where the evidence shows that the security on the appeal bond is not good and solvent as 

required by law, the Supreme Court will not issue a writ of prohibition restraining the 

Judge a quo from ordering execution to issue pending the appeal. 











PPEAL from the Seventh District Court of the parish of Orleans. 

Collens, J. Bentinick Egan, for relator, Breaux d& Fenner, of 
counsel. 

Wry, J. The relator took a suspensive appeal from the judgment 
recovered against him by Bogart & Oakley The appeal was subse- 
quently set aside on motion in the court a qua on the ground that the 
bond was not such as the law requires, the surety not being good and 
solvent. 

The relator then applied for and obtained a writ of prohibition 
restraining the Judge, the Sheriff and Bogart & Oakley from executing 
said judgment. 

The District Judge answered, averring that he had jurisdiction to 
entertain the motion and determine the sufficiency of the appeal bond; 
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that on the trial thereof the solvency of the surety on the bond was 
not satisfactorily established; that the appellant had not complied 
with the condition upon which the suspensive appeal was granted, 
that is to say, he had not given a good and solvent surety on the bond. 

The District Judge had the authority to test the solvency of the 
surety on the appeal bond. 

We have carefully examined the evidence on which the Judge acted 
in determining the surety insufficient, and are of opinion that he did’ 
not err. 

The certificate of mortgages adduced on the trial showed that the 
surety, J. Morgan Hall, is not good and solvent, his property being 
mortgaged for amounts largely exceeding the value thereof. 

The relator failed, in our opinion, to establish that he had given such 
solvent security on his appeal bond as the law requires. 

It is therefore ordered that the writ of prohibition herein granted be 
set aside and the petition be dismissed at the costs of the relator. 








No. 2127.—Aucustr BERNSTEIN v. Epwarp Ricks. 
The interruption of prescription may be proved by parol testimony. 


PPEAL from Sixth District Court, parish of St. Helena. Ellis, J. 
at JL. J. Ellis, for plaintiff and appellee, S. E. Hunter and W. A. 
Perrin, for defendant and appellant. 

Wyty, J. The defendant has appealed from a judgment recovered 
against him by plaintiff on a note which matured second June, 1861. 
The citation was not served till twentieth June, 1866. The defense is 
the prescription of five years. 

Plaintiff introduced parol testimony to prove an interruption of 
prescription, and the defendant took a bill of exceptions thereto. The 
evidence was properly received. The acknowledgment of a debt before 
‘prescription accrues can be established by parol evidence. The evi- 
dence is sufficient to satisfy us that prescription was interrupted, and 
that the plea is not well taken. It is therefore ordered that the judg- 
ment appealed from be affirmed with costs. 
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No. 2092.—Witiam R. Wussisht v. Joserpu J. Wave and €: E. 
Percy. 


Where a party has purchased a tract of land and executed his promissory note for the price, and 
afterwards takes up the note by giving his draft for the payment thereof with full knowl- 
edge of the condition of his title, he cannot set up in defense to a suit against him as 
drawer of the draft that the title to the land is defective or imperfect. The attorney of 
record is not competent to make the necessary affidavit to obtain a trial by jury in a suit on 
a promissory note, where it is shown that the party resides in the parish and is within the 
limits of the parish at the time. 


A PPEAL from the Seventh District Court, Parish of West Feliciana. 
J. Miller, J. Samuel J. Powell, for appellant. Winter & Butler, for 
appellees. 

Wyty, J. Plaintiff sued the drawer of a draft, Joseph J. Wade, and 
the endorser thereof, Charles E. Percy, after the same had been dishon- 
ored by the drawees and duly protested. 

The defendant, Percy, pleaded the general issue. 

The defendavt, Wade, after making a general denial, averred “ that 
the draft sued on was given the payee thereof, Charles E. Perey, on ac- 
count of certain notes of this respondent in the purchase from him of a 
certain tract of land in the parish of West Feliciana. * * That at 
the time of said sale said Percy was and still is without title to the 
whole or a porticn of said land, and that in said act of sale it was ex- 
pressly stipulated that this respondent should have the right to with- 
hold payment of said notes until his titles to said land should be made 
perfect and complete ; that said draft was given with the express under- 
standing that said titles were to be completed and perfected, which 
have never been done by said Percy, nor is it now within his power to 
do so; that by reason of the premises the consideration of said draft, 
if it ever had any, has utterly and entirely failed. That plaintiff, W. 
R. Wimbish, was well aware at the time he received said draft from 
said Percy, of the consideration thereof, as above set forth; of the stip- 
ulations contained in said act of sale, and that said Percy had never 
completed the titles of respondent, as he was bound to do, and took 
the same subject to all the equitable and legal defenses respondent 
might urge against it. That if he was ever liable on said draft, which 
is still denied, he has been discharged from all such liability by the 
laches of the holder.” 

On the trial there was judgment for plaintiff against the defendant, 
Percy, the endorser of the draft, and plaintiff's action was dismissed as 
to the defendant, Wade, the drawer of the draft. Plaintiff has ap- 
pealed. 

It appears that James R. Wimbish sold a4 tract of land to Charles E. 
Percy, the titles to which were not complete, and that Percy retained 
part of the price till the titles might be perfected ; it also appears that 
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the said Perey afterwards sold this land to the defendant, Wade, with 
the stipulation that Wade was to have the privilege ‘of retaining the 
price till the titles to him were perfected; it also appears that Perey 
instituted suit against the plaintiff as administrator of the succession 
of James R. Wimbish, who had died in the mean time, to compel the 
said administrator to complete the title, and the Court ordered the 
transfer of the title to be made upon Perey paying him a certain sum, 
being the balance due by said Perey to said vendor. Wade then came 
forward and offered to pay this sum to aid in perfecting the titles. He 
gave his note to Percy for the required amount, and Percy endorsed it 
and transferred it to plaintiff, and thereupon received the deed perfect- 
ing the title from the estate of James R. Wimbish. The defendant 
Wade subsequently gave the draft sued on in lieu of the note making 
it payable to Perey, and Percy immediately endorsing it over to 
plaintiff. 

The draft was protested for non-payment, and proper notice given to 
both Perey and Wade. We have carefully considered the evidence, 
and are of opinion that the district judge erred in dismissing plaintiff's 
action as to Wade. We think he should be held liable as drawer of the 
draft. It is true in purchasing the land from Percy he reserved the 
‘privilege of retaining the price till his titles might be perfected ; and it 
is true that the plaintiff was awareof the defectsin the title. But still 
it appears that in pursuance of an order of court, the plaintiff, as ad- 
ministrator of the succession of James R. Wimbish, perfected the titles 
by a deed to Percy, the vendor of Wade, and accepted from Perey the 
note of Wade for the balance due said estate. 

Wade subsequently took up this note and gave his draft in lieu there- 
of, with a full knowledge of the titles and of the defects therein, if 
such existed. If he had the privilege of retaining the price till the 
titles were completed, we presume when he gave the draft sued on he 
considered his titles satisfactory. It matters not what defecis there 
may be in the titles, or what reservations he may have made in the 
deed from Percy, the defendant Wade voluntarily came forward and 
assumed the indebtedness of his vendor on the land by giving his note ; 
he afterwards, with full knowledge of the condition of his titles, took 
up this note and drew the draft sued upon. That conditional obliga- 
tion has been regularly converted into an unconditional one by proper 
service of the notice of dishonor upon the drawer, Wade, and we think 
he should be held liable. 

The objection that the district judge erred in rejecting the applica- 
tion for trial by jury because the affidavit was made by Wade’s attor- 
ney instead of Wade, who was in the parish at the time, but absent 
from the Court House, is not well founded; the defendant Wade 
should have been at the Court House on the day fixed for the trial; he 
absented himself at his peril. The affidavit made by his counsel is not 
a compliance with the law. 9 An. 129; 16 La, 577, 
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It is therefore ordered that the judgment appealed from be affirmed as 
to the defendant Charles E. Percy and that it be avoided and annulled 
as to the defendant Joseph J. Wade; and it is now ordered that plain- 
tiff recover judgment against him in solido with the defendant Percy ; 
that the costs of this appeal be paid by the defendant Wade and the 
costs of the lower court be paid by the defendants in solido. 








No. 430.—WitiiaM C. Lyte v. P. V. WHIcHeER, et al. 


Payment of a promissory note cannot be judicially enforced where the consideration is shown 
to be the price of a sale of slaves. 19 An, 234, 309, 519. 


PPEAL from the Seventh Judicial Disirict Court, parish of West 
Feliciana. MeVea, J. Wickliffe & Packwood, for plaintiff and ap- 
pellee. Collins & Leake, for defendants and appellants. 

Howe, J. It appears by the record in this case that the note sued 
on was given in part payment for certain slaves. In accordance, there- 
fore, with the decisions of our predecessors, which have become the 
settled jurisprudence of the State, the judgment from which the de- 
fendants have appealed must be set aside. 

Wainwright v. Bridge, 19 An. 234; Austin v. Sandel, 19 An. 309; 
Halley v. Hoeffner, 19 An. 519. 

It is therefore ordered and adjudged that the judgment appealed 
from be avoided and reversed, and that there be judgment in favor of 
defendants with costs in both courts. 








No. 2145.—Hvuau Brown, Administrator, v. WiLLIAM SADLER. 


Questions of fraud and the credibility of witnesses are peculiarly within the province of the 
jury, and their verdict will not be disturbed unless it is manifestly erroneous. 9 R. 360. 


PPEAL from the Fifth Judicial District Court, parish of East Fe- 
liciana. Posey, J. DPowman d& Delee and Cross d& Hardee for plain- 
tiff and appellant. John McVea for defendant and appellee. 

Howe, J. This case comes before this court for the third time. The 
facts are fully detailed in the decisions rendered by our predecessors, 
13 An. p. 205, and 16 An. p. 206. It will be seen by a reference to the 
latter report that a judgment in favor of defendant was reversed and 
the cause remanded, with the task imposed on the defendant of sustain- 
ing his plea of payment by other evidence than “ the production of the 
notes with the name of Ann Gair thereon erased.” Upon the new trial 
thus ordered, which was had before a jury, the defendant introduced 
upon this point, without objection on the part of the plaintiff, testi- 


mony of himself and of another witness to show that the notes sought to 
be enforced in this case were paid at the time of the sale to him and 
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given up to him with the maker’s name erased, and that the money 
paid went into the hands of the administratrix, Mrs. Catharine Gair. 
The jury found a verdict in favor of defendant, and we do not feel 
authorized to disturb it. Questions of fraud and of the credibility of 
witnesses are peculiarly within the province of the jury of the vicinage, 
and their verdict ought to stand unless manifestly erroneous. Sheldon 
v. New Orleans Canal Company, % Rob. 36. 

It is therefore ordered and adjudged that the judgment appealed from 
by plaintiff be affirmed with costs, 








No. 2104.—In the Matter of the Minors Mary M., Wiitram P. and C. 
B. Smiru. J. W. Smitu, Tutor. 


A third party taking an appeal from a judgment homologating a tutor’s account must make all 
the parties who have an interest in maintaining the judgment parties to the appeal, other- 
wise the appeal will be dismissed, 


PPEAL from the Parish Court of the parish of West Feliciana, 
Riley, J. W. D. Winter for appellant. Collins & Leake for ap- 
pellees. 

Howe tt, J. W. S. Peterkin, a third party, has appealed by peti- 
tion from a judgment of the Parish Court of West Feliciana, homolo- 
gating the account filed by J. W. Smith, tutor, of his tutorship of his 
children, Mary M., Wm. P. and Courtland B. Smith, issue of his marriage 
with his deceased wife, Mrs. Rebecca G. Smith. 

A motion to dismiss is based on the grounds: 

First—That Collins & Leake and C. B. Collins, whose accounts were 
allowed by the judgment of homologation, and who have an interest in 
maintaining said judgment, have not been cited. 

Second—That an appeal should not be allowed to third parties when 
other evidence than is included in the record is necessary. 

The first ground is well taken; for if the judgment be reversed, the 
claims of Collins & Leake and of C. B. Collins may be opposed and 
rejected or reduced. The fact, as alleged, that they have been paid, 
does not necessarily conclude parties interested from contesting the 
correctness of the amounts so paid. They have an interest in maintain- 
ing the judgment as rendered. See succession of McCausland recently 

-decided, also succession of Weigel. 
Appeal dismissed at the costs of appellant. 
Rehearing refused. 
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No. 1395.—Ernest Moret, Testamentary Executor, v. L. Sura et al. 


Where the legatee or his assignee has obtained possession of money and asscts of the succes- 
sion in violation of law, and the executor brings suit to recover the same for the benefit of 
the estate, the legatee cannot set up in defense that his possession was in payment of the 
legacy. 

PPEAL from the Second District Court of New Orleans, Thomas, J. 
f ITenry C. Miller for defendant and appellant. LI. Castera for plain- 
tiff and appellee. 

TALIAFERRO, J, The plaintiff in his representative capacity sues L. 
Surgi and another for the sum of twenty-five hundred dollars and for 
the recovery of sundry promissory notes, all of which, he alleges, were 
taken out of his possession as executor, fraudulently by defendants, 
and by their use of false representations and cage to intimidate and 
overreach him. 

There was no answer filed in the case and final judgment was 
rendered in default in conformity with the prayer of the petition. 

It seems that the plaintiff as executor of the estate of Rosaline Perche 
who died in 1859, proceeded under his appointment to sell a part of the 
property, to discharge the debts and pay the legacies—of which there 
were two—one to Jean Abelard and another to his sister Eugenie Satout, 
the amount given to each being $3,000. In May, 1860, he filed a provi- 
sional account, which was homologated. This account shows that only 
the sum of $118 34 remained to be applied in part payment of the 
legacies. In October, 1861, the legatees assigned their interest in the 
succession to Louis Surgi, one of the defendants in this case, who from 
that time figures prominently in the litigation that subsequently arose. 
Rules were taken upon the executor for the production of his bank 
book, and to compel him to sell the remaining property of the succes- 
sion. These rules seem to have been complied with. After the occu- 
pation of New Orleans by the Federal forces, provost marshal courts 
were established in the city. Before one-of these courts, presided over 
by Judge Bell, the defendant Surgi, in November, 1862, made an affi- 
davit in which he purported to detail, at much length, the proceedings 
of the executor in his administration of the estate, charging him with 
resistance to his claims, with delay and chicanery, and concludes by 
saying “ that under all these cireumstances affiant verily believes that 
Ernest Morel has embezzled and appropriated to his own use the money 
and assets or part of the money and assets of the aforesaid succession 
of Rosaline Perche, wife of H. Bistes, which is an offense provided for 
by our criminal laws.” 

The plaintiff avers that through fear of an illegal arrest and being 
drawn into court upon.a groundless charge of being guilty of a criminal 
offense, he delivered to Surgi the entire assets of the estate, con- 
sisting of— 


Notes of Freret 
A note of $500 endorsed by Fortier 
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Surgi thereupon instituted suits upon the notes of Planchard and 
Freret. They excepted to the proceedings against them on the ground 
that he was not the legal owner of the notes and could not stand in 
judgment. The exceptions were sustained. In January, 1%65, Surgi 
took a rule in the Second District Court against the executor to .how 
cause why he should not be ordered to pay over the balance due on the 
legacies and to reimburse him the expenses incurred in prosecuting the 
suits against debtors of the estate. The executor excepted, and no fival 
action seems to have been taken on the rule. 

On the eighth of February, 1865, the executor filed his final account, 
and on the twenty-fifth of that month it was homologated so far as it 
was not opposed. Several oppositions were filed; one by Surgi, 
another by Poutz, a creditor, and a third by Bistes, husband of the 
testatrix, claiming the marital portion. These oppositions were dis- 
posed of, and the account finally homologated on the thirtieth November 
following. By this judgment there was reserved to the executor all his 
rights against L. Surgi, one of the opponents, to compel him to refund 
any money he may have received arising out of the succession of Mrs. 
Perche. 

We see no error in the judgment of the lower court. It is shown by 
the proceedings had upon the final account, that upon the opposition of 
Poutz, a mortgage creditor for $1740, with interest and costs, and on 
that of Bistes, the surviving husband, claiming the marital portion, the 
court sustained these claims and ordered the latter to be paid over all 
other claims except those of creditors, and by preference and priority, 
over the claims of the legatees. The order homologating this account 
was rendered on the thirtieth of November, 1865, and as it appears, was 
never appealed from, and is therefore final. The pretense that the 
assets of the succession extorted by indirection from the executor, was 
a payment made upon the legacies, can receive no sanction from this 
court. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 








No. 2093.—JoserpH LALLANDE v. Inver U. BALL. 


Where damages are claimed on a reconventional demand, the evidence must fix the cmount 
with certainty and clearness. 


‘4 PPEAL from the Seventh District Court, parish of West Feliciana. 
Miller, J. S.J. Powell, for plaintiff and appellant. Collins & Leake, 
for defendant and appellee. 

Howe tt, J. This suit was before this court in March, 1868, and is 
reported in 20 A. 194, where the material facts are stated. This appeal 
is taken by plaintiff from a judgment allowing $1700 damages on the 
reconventional demand, as resulting from the purchase and erection of 
a saw mill, and the cost of lumber used in building necessary cabins on 
a plantation, for which the note sued on was given in part payment. 


24 
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The defendant has asked that the amount which is credited on the 
judgment on the said note, be inereased to $2100. 

Conceding defendant’s right to recover, under the pleadings herein, 
the damages allowed (which we do not consider definitively settled in 
the former opinion and decree of this court and upon which we ex- 
press no opinion), the evidence does not entitle him to the sum fixed 
by the judgment nor to any particular sum. It is very clear that he 
is not entitled to the price paid for the saw mill, which the testimony 
shows was erected long after he was informed by some third person 
that the ‘‘ swamp tract ” was not included in his purchase, and which 
is still on his plantation. The fact that “he has tried to dispose of it, 
but has found no sale,” does not prove that it hasno value, Nor should 
he be allowed the price paid for lumber used in building the cabins, for 
had he gotten it on the swamp tract as he expected, with the hands em- 
ployed by him, it would have cost him something, and there is nothing 
in the record to show such cost, which should be deducted from the 
price or value of the lumber, 

Such damages, if allowable, should ve proven with some certainty. 

It is therefore ordered that so much of the judgment appealed from 
as allows defendant seventeen hundred dollars damages on his recon- 
ventional demand, as set forth in said judgment, be reversed, and that 
said demand, as to the said specified damages, be dismissed. 

It is further ordered that in all other particulars said judgment be 
affirmed, with costs in both courts, 








No. 2095.—State or Louisiana ex rel. StanisLaus Wrornowskl, 
v, B. F. Bryan. 


In a proceeding by mandamus, to recover possession of the books, papers and records of an 
office which he claims, the relator must show that he has an interest in their possession 
above five hundred dollars, to entitle him to an appeal from the judgment dismissing the 
rule. 


PPEAL from Fifth District Court, Parish of East Baton Rouge, 
Posey, J. J. H. Stafford, for relator and appellant. A. 8. Herron, 
for defendant and appellee. 

Wy ty, J. . The relator has appealed from a judgment dismissing the 
mandamus sued out by him, claiming to be clerk of the District Court 
for the parish of East Baton Rouge, and demanding of the defendant 
possession of the clerk’s office, and all the books, papers and records 
belonging thereto. 

The defendant has moved to dismiss the appeal because the case is not 
appealable, there being no allegation, and the record not showing that 
the relator’s interest in the matter in dispute exceeds five hundred 
dollars. 


= 
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We find no evidence in the record of the value of the relator’s inter- 
est in the books, papers and records of the clerk’s office; and are of 
opinion that this court has no jurisdiction in the case. 

The motion is well taken. See the case of Sternberg v. Legarde, 
lately decided, and the authorities there cited. 

It is therefore ordered that this appeal be dismissed at the relator’s 
costs. 








No. 2058.—In the matter of the Tutorship of the Minor, Jonny G. 
Scorr. - 


A tutor is a competent witness to prove the correctness of his tutorship account. Acts of 1868, 
page 269. 

A tutor, in making up an account of his tutorship, when he has engaged in planting in 
partnership with another with the property under his control belonging to his ward, the 
plantation expenses must first be separated from the individual expenses, and after deduct- 
ing them from the proceeds of the crop, the balance must be proporticnately divided, and 
the individual expenses chargeable to the minor must be deducted from his portion. 


l eos from the Parish Court of Tensas, Steele, J. Farrar & 
Reeves, for tutor and appellant. Julius Aroni, for opponent. 

HowELt, J. John F. Goodrich, tutor of the minor, John G. Scott, 
filed an account of his administration, which contains only the pro- 
ceeds of certain cotton sold in 1861, 1863, 1864 and 1866, from which he 
deducts certain expenses incurred in saving the said cotton from being 
burned, hauling, shipping, ete., and of the balance he allows the minor 
one-third, from which he deducts a bill of the private expenses of the 
minor and his slaves, leaving a balance in favor of the tutor. The said 
John G. Scott having just become of age, opposed the homologation of 
the account, alleging that his tutor had failed to account for certain 
‘specifically described movable property belonging to him, and taken 
charge of by said tutor; and that without authority of law the latter 
had formed an agricultural partnership between them, and worked the 
land of both with an equal number of slaves, stock, implements, ete., 
of each, with which a much larger amount of cotton had been made 
than set out in the account, all of which makes his said tutor indebted to 
him in the sum of over $15,000, for which he asks judgment with inter- 
est and mortgage. 

On the trial of the opposition, a bill of exception was taken to the 
competency of the tutor as a witness in his own behalf, on the ground 
that the law required written evidence to establish the correctness of a 
tutor’s account. The law of 1868, p. 269, does not make such require- 
ment, but permits any one of proper understanding to be a witness of 
any covenant or fact whatever in civil matters, with the exception that 
a husband and wife shall not testify for or against each other, and it . 
repeals all laws contrary to its provisions. The tutot was a competent 
witness; but we think the evidence in the record is so meagre and un- 
satisfactory, and the accounts filed so confused and imperfectly ex- 
plained, that justice to both parties requires the cause to be remanded 
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to enable them to show how their accounts really stand. We do not 
think the general statement of the tutor, that “items which are enu- 
merated in said account, whith go to make up the aggregate expenses 
of said $1942 32, sworn to as correct,” makes proof of the various and 
unusual items of said account of expenses for saving, rebaling, hauling 
and shipping the cotton. On the theory that the cottoh was made by 
and belonged to a partnership, or the parties jointly, or adopted by 
both parties, the plantation expenses should be separated from the in- 
cidental expenses, and after deducting the former from the proceeds of 
the crop, the proceeds should be proportionately divided, and the indi- 
vidual or private personal expenses of the minor deducted from his 
portion. His individual property which passed into the control of the 
tutor, should be delivered to him or accounted for. 

It is therefore ordered that the judgment appealed from be reversed, 
and the cause remanded for further proceedings according to law. The 
appellee to pay costs of appeal. 








No. 2114.—Srate or Lourstana v. James Reppina. 


In 4 criminal case, not capital, where a fine above three hundred dollars has not been imposed, 
the appeal will be dismissed for want of jurisdiction. Constitution, art. 74. 


PPEAL from the Sixth Judicial District Court, Parish of Livingston. 
Ellis, J. Bolivar Edwards, District Attorney, for the State. 0. I. 
Bradley, for defendant and appellant. 

Howe, J. In this case the defendant was prosecuted for larceny, 
found guilty by the jury ‘‘ of trespass,” and sentenced “to pay a fine of 
twenty-five dollars and costs, or twenty-five days in the common jail 
of the parish,” and has appealed. By article 74 of the Constitution, 
this court has jurisdiction of criminal cases on questions of law only, 
whenever the punishment of death or imprisonment at hard labor, or a 
fine exceeding three hundred dollars, is actually imposed. 

The court having no jurisdiction, it is ordered and adjudged that the 
appeal be dismissed with costs. 








No. 2120.—Sirvernacte & Co. v. Mrs. J. ANN FLUKeER. 


A general denial and plea to the merits admits the capacity of plaintiff. 

Where plaintiff claims in a representative capacity created by law, such as curator or execu- 
tor, the want of authority must be specially pleaded in /imine litis, in order to put the party 
on the proof of his capacity, 

A verbal promise to pay a promissory note will interrupt prescription. 


PPEAL from:Fifth District Court, Parish of East Feliciana. Posey, 
fi J. Kernan & Lyons, for plaintiffs and appellees. Race, Foster & 
£. T. Merrick and Cross & Hardee, for defendant and appellant. 
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Wrry, J. This suit is based upon the following note, to wit: 

“ $1636 50. * Bastrop, La., August 9, 1861. 

“On the first day of January iiext, 1862, I promise to pay Silverna- 
gle & Co. or bearer, sixteen hundred and thirty-six and fifty one-hun- 
dredths dollars, for value received, with eight per cent. interest from 
the first day of January last until paid. 

(Signed) “J. ANN FLUKER. 
“per B. K. FLuKER.” 

The petition recites that Benjamin Silvernagle and Edward Starsney, 
who appear as plaintiffs, are the surviving members of the late com- 
mercial firm of Silvernagle & Co., composed of themselves and Wolf 
Silvernagle, deceased; the widow of Wolf Silvernagle, Mrs. Teresa 
Silvernagle, also appears as plaintiff in her capacity of tutrix of Albert 
Silvernagle, minor heir and sole heir of Wolf Silvernagle, deceased. 
They claim to represent the late firm of Silvernagle & Co., and ask for 
judgment on the note. 

The defendant pleaded the general denial ; specially denied ‘ that the 
plaintiff is administrator, or that the heirship exists, as stated in the 
petition.” She admitted that her son, B. K. Fluker, resided on her 
plantation, and acted as manager in all matters appertaining to the 
same ; that he was authorized to order supplies for the plantation, to 
pay taxes, overseer’s wages, and other incidental expenses, and to draw 
orders on her merchant for the same, but that he had no authority be- 
yond this to bind her by making notes in her name. She admitted that 
since the death of her son, B. K. Fluker, she has paid such orders, 
drafts, etc., executed by him within the scope of his authority. She 
specially denied that she was in any manner indebted to plaintiffs at 
the time the note sued on was executed. She subsequently amended 
her answer, and pleaded the prescription of five years in bar of plain- 
tiffs’ action. 

There was judgment in favor of plaintiffs, and the defendant has 
appealed, 

The evidence is sufficient to satisfy us that the note was signed with 
Mrs. Fluker’s authority, or at least she ratified the act of her agent, B. 
K. Fluker, and promised to pay the note sued on. 

The defendant seems to abandon this point, it not being urged in tlie 
brief. 

The defense, as presented in the brief, is first a denial of plaintiffs’ 
representative capacity ; second, the plea of prescription of five years. 

First—The defendant contends that the plaintiff cannot recover with- 
out proof of the representative capacity asserted in the petition when 
that fact is specially sect at issue. This raises the question, are there . 
proper plaintiffs to this suit? The note is in favor of Silvernagle & 
Co. Are all the partners of that firm made party plaintiffs herein? 
We think so. The two surviving partners appear as plaintiffs, and 
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they join with them the widow of the deceased partner, Wolf Silver- 
nagle, who appears as tutrix and legal representative of his succession. 
It is true no letters of tutorship or other evidence of her fiduciary ca- 
pacity was adduced; but the defendant failed to put her capacity at 
issue by dilatory exception before the joinder of issue. 12 L. 618. 

The capacity of Mrs. Silvernagle was virtually admitted by defend- 
ant’s general denial and pleading to the merits. 19 L. 404. In the case 
of Parker et al., executors v. Moore et al., 2 A. 1017, this court said 
“the rule is well settled that when the plaintiff claims in a representa- 
tive capacity created by law, such as curator or executor, the want of 
authority to maintain the action must be specially pleaded in limine litis, 
in order to put the party on the proof of his capacity. The answer of 
the defendants was an admission of the capacity of the plaintiffs which 
precluded them from contesting it at any subsequent stage of the 
cause.” We have, then, the two surviving partners as plaintiffs, and 
also the widow representing the succession of the deceased partner 
in her capacity of tutrix. We think this complies with the law which 
requires, “‘ when the obligation is in favor of a firm, that all the part- 
ners must join in the action to enforce its performance.” 4 A. 179; 
3 L. 357; 7 L. 196. 

The surviving partners had the right to institute this suft by joining 
with them Mrs. Silvernagle, the tutrix and legal representative of the 
deceased partner. 9 R. 150. 

In the case of Cutler v. Cochran, 13 L. 485, this court said: “ On 
the dissolution of a partnership by the death of a partner, the survivor 
cannot sue without joining the representatives of the deceased one.” 

We do not think there is want of proper plaintiffs to this suit, be- 
cause there is no proof in the record to sustain the averment that Ben- 
jamin Silvernagle and Edward Starsney, the two surviving partners, are 
the duly appointed liquidators of the partnership effects. If they had 
sued alone without joining the legal representative of the deceased 
partner, they would have been compelled to establish their authority 
to sue on the note. Proof of that allegation is quite immaterial where 
the surviving partners and the representative of the deceased partner 
have joined in the suit. 9 R. 150. 

Second—The plea of prescription is not well taken. There is sufii- 
cient evidence in the record to satisfy us that prescription was inter- 
rupted before five years had elapsed from the maturity of the note. 

The witness Brigham testifies that he called to see the defendant in 
relation to this claim; ‘that she recognized the note as just and owing 
by her, and also recognized the authority of B. K. Fluker to contract 
the debt.” He also states that ‘she said she could not pay it then, 
gud asked that we would give her all the indulgence in our power, 
promising to pay the same as soon as asshecould. This was some time 
durivg the year 1866.” * 6 * * * ¥ * * 
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The testimony of this witness is clear and unambiguous. The de- 
fendant recognized the note and promised to pay it, before the pre- 
scription of five years accrued. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Rehearing refused, 

















No, 2098,—Mrs. M. A. Roppy, Administratrix, v. T. C. 8. Ropertson 
and H. Epwarps. 


Where the plea of prescription is filed for the first time in the appellate court and the record 
discloses a state of facts which, if true, would defeat the plea, the case will be remanded for 
the purpose of admitting proof of the interruption of prescription. 


PPEAL from the Sixth District Court, parish of St. Helena. Ellis, 
J. Jas. A. Williams, for appellant. Russell & Wright, for ap- 
pellees. 

Wry, J. Defendants have appealed from a judgment by default 
made final against them in this suit, which is based upon their prothis- 
sory note dated January 3, 1855, and due January 3, 1857. This suit 
was instituted in September, 1866. 

They plead in this court the prescription of five yearsin lieu of plain- 
tiff’s action. 

There is no evidence in the record that the defendants ever re- 
nounced prescription, nor does it appear that the same was ever inter- 
rupted by any act on their part. 

It is true there appears an endorsement of a credit on the note 
signed by W. H. Day, on the fourteenth of January, 1860, and another 
credit endorsed thereon October 2, 1865, which is not signed by any 
one. We do not think that these endorsements of credits which are 
not signed by the defendants establish an interruption of prescription. 

As the judgment allows these credits, which if fully established, 
would interrupt prescription, and as the plea of prescription is set up 
for the first time in this court, we think that justice requires that this 
case should be remanded. 

It is therefore ordered that the judgment appealed from be avoided 
and annulled, and it is now ordered that this case be remanded for new 
trial, and that appellee pay costs of this appeal. 
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No. 2084.—Freperick Funke, Administrator, v. James McVay, Tutor. 


An order for a suspensive and devolutive appeal may be granted by the judge a quo, separately, 
or both, in one order, and the appellant may in his discretion avail himself of the benefit 
of either order by giving the required bond within the time prescribed by law. 

Where a promissory note is prescribed on its face and no interruption is shown, the plea will be 
maintained. 


PPEAL from Fifth District Court, parish of East Baton Rouge, 
Posey, J. Favrot & Lamon, for appellee. R. W. Knickerbocker 
and A. 8. Herron, for appellant. 

Wrty, J. Plaintiff has moved to dismiss this appeal : 

1. Because the district judge having granted a suspensive appeal on 

the sixteenth of November, 1868, was without authority to grant this 
devolutive appeal on the ninth day of December, thereafter. 

2. Because the order for devolutive appeal does not state when and 
where the appeal is returnable. 

Both orders for appeal were granted in open court within a few days 
after the judgment was rendered. The order for suspensive appeal was 
not acted upon by the defendant, no bond having been given in con- 
formity therewith. 

The mere existence of this order did not, in our opinion, deprive the 
judge, a quo, of authority to grant an order for a devolutive appeal. 
A suspensive and devolutive appeal may be granted in separate orders 
as well as in the same order; and the party obtaining the orders may 
perfect the appeal by giving the bond required for a suspensive or ade- 
volutive appeal, just as he pleases. 

It was the duty of the District Judge to fix the return day, C, P. 574; 
but it does not appear that this defect in the order is imputable to ap- 
pellant. He has brought up the transcript and filed it at the first term 
fixed for trial of cases from that district, after the rendition of the 
judgment. 

The sixteenth section of the act approved March 13, 1866, provides, 
“that no appeal to the Supreme Court shall be dismissed on account of 
any defect, error or irregularity of the petition, order of appeal, or in 
the certificate of the clerk or judge, or in the citation of appeal or ser- 
vice thereof, or because the appeal was not made returnable at the 
next term of the Supreme Court, whenever it shall not appear that such 
defect, error, or irregularity is imputed to appellant.” * * * Acts 
of 1866, p. 154. 

The motion to dismiss this appeal is therefore overruled. 

The defendant has appealed from a judgment rendered against him, 
which is based upon a promissory note due January 1, 1862. The defense 
is the plea of prescription of five years. Citation was served on the fifth 
of January, 1867, more than five years after the maturity of the note. 
There is no evidence of interruption or renunciation of prescription. 
The plea was well taken. C. C. 3505. : 

It is therefore ordered that the judgment appealed from be avoided 
and reversed, and it is now ordered that there be judgment in favor of 
defendant, dismissing this suit at plaintiff’s costs. 
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No. 2129.—S.. GosseLin v. A. B. Womack and D, W. Tuomrson, 


An action will not lie to enforce a contract, the consideration of which is shown to be t!:c price 
of the sale of slaves, nor will an action lie to compel the vendor to return the p:.iivu of the 
price paid before emancipation. Wainwright v. Bridges, 19 An. 234. 


PPEAL from the Sixth Judicial District Court, parish of St. elena, 
Ellis, J. Wilson, for plaintiff and appellee. Pipkin d: Hunter, for 
defendants and appellants. 

Howe tt, J. This suit is brought on a written obligation, dated 
December 2, 1865, to pay two thousand four hundred pounds of ginned 
cotton or $960, with eight per cent. interest. The defense is, that said 
instrument was given in part payment of certain slaves sold on third 
of March, 1865, by plaintiff to the defendant, A. B. Womack, who claims 
in reconvention the return of two thousand five hundred and forty- 
seven pounds of cotton given by him in part execution of said contract 
of sale, or its market value. 

The cause was twice tried before a jury, who found a verdict each time 
against both parties, and the defendant Womack has appealed from a 
judgment on the second verdict. He contends that under the authority 
of the case of Finn v. Carr, 19 A. 106, he is entitled to recover back 
the portion of the price paid on a void contract. 

We consider that case overruled by the subsequent case of Wain- 
wright v, Bridges, 19 A. 234, and the now well established jurisprn- 
dence of this State, under which neither party to such contracts can 
successfully invoke the aid of the courts. The fact that the trans: ction 
occurred after emancipation can avail the vendee no more than the 
vendor. Both are equally implicated in the wrong. 

Judgment affirmed with costs. 








No. 2090.—In the matter of CuristopHe DocreuR—MAatTuias Scuv- 
*mERT, Assignee v. Mrs. M. A. TAMBouRyY and her Husband. 


An appeal from a judgment annulling a seizure made under a writ of fi. fa. wili be dismissed 
where the record does not show that the value of the rights seized is above five hundred 
dollars, 


PPEAL from the Second District Court of New Orleans, Duvigneaud, 
J. John 8. Tully, for assignee and appellant. Cyprien Dufour, 
for appellees. 

TALIAFERRO, J. This case is before us upon an appeal from a judg- 
ment annulling a seizure under a writ of fi. fa. We find nothing in 
the record showing the value of the rights seized, nor anything author-’ 
izin$ this court to take jurisdiction of the matter. 

It is therefore ordered, adjudged and decreed that this appeal be 
dismissed at appellant’s costs. 
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No. 1659.—WiLuiam Pratt v. L, R, DRAUGIION, 


Where the evidence leaves it in doubt whether the parties engaged in cotton transactions du_ 
ring the late war did not fall within the prohibitions of trade and intercourse placed on 
citizens by the United States, the case will be remanded to give both parties an opportunity 
of offerjng evidence on the point. 


PPEAL from the Sixth District Court, parish of St. Helena. Ellis, 
J. J. E. Wilson, for plaintiff and appellee. T. C, W. Lillis, for 
defendant and appellant. 

Howe tt, J. This is an action for the delivery or the value of seven 
bales of cotton of the weight of three thousand three hundred and 
twenty-five pounds, balance of fifteen bales alleged to have been de- 
posited on twenty-ninth December, 1863, by plaintiff, a resident of the 
parish of East Baton Rouge, with defendant, a resident of the parish of 
St. Helena, and also for a balance of an account for goods and merchan- 
dise sold by plaintiff to defendant from November 19, 1863 to January 
28, 1865. The defense is a general and special denial, and the allega- 
tion that as agent of plaintiff, the defendant was engaged to purchase 
for and deliver cotton to the former at his residence, who furnished the 
funds and was to allow defendant one-half the net profits as well as 
pay him for his services, which were worth $600, and the half profits 
of the cotton already sold amount to $551 95, which, with other items 
for services, he claims in reconvention. 

Judgment wag rendered in favor of plaintiff for seven bales weighing 
two thousand eight hundred and fifty pounds, or their value, fixed at 
$855, and for $112 75, with interest from twenty-eighth January, 1865, 
recognizing and allowing defendant’s right to one-half of the profits, if 
any, on the eight bales delivered and rejecting the recenyentional 
demand, from which defendant appealed. 

Our attention is called to the bill of exception taken to the refusal of 
the District Judge to order the plaintiff to answer an interrogatory, as 
to whether he had during the war taken an oath of allegiance to the 
United States, the object being to prove that he was a citizen of the 
United States, then at war with the Confederate States, of which de- 
fendant was at the time a citizen and had been a soldicr. The court 
did noterr. The fact was totally irrelevant to the issue, and the object 
one which a court could not entertain as between citizens. 

But the evidence in the record has raised a very strong presumption 
that the intercourse and dealings between the parties were prohibited 
by acts of Congress and proclamations of the President of the United 
States, and we feel it our duty to reverse the judgment and remand the 
cause, to enable the parties to remove any doubt on this point, and to 
establish the weight and value of the cotton, if plaintiff is entitled to it, 
and to settle the compensation of defendant, if any, under the pleadings. 

It is therefore ordered that the judgment appealed from be reversed 
and the cause remanded to be proceeded in according to law. Plaintiff 
to pay costs of appeal. 
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No. 2097.—Susan V. Harre.t, Tutrix, v. Gipzon Wurre. 


A verbal promise to pay a promissory note before presctiption has accrued, not denicd when 
interrogated on facts and articles, will defeat the plea of prescription. 


PPEAL from the Fifth Judicial District Court, parish of East Feli- 
ciana. Posey, J. Kernan & Lyons, for plaintiff and appellee: PF. 
Hardesty, for defendant and appellant. 

Howe, J. The defendant has appealed from a judgment upon a 
promissory note due January 5, 1861, founded on citation served Sep- 
tember 16, 1867. The prescription of five years was pleaded. 

It was proved on behalf of plaintiff that in October or November, 
1865, the defendant verbally acknowledged the validity of the note and 
promised to pay it. Prescription, not having then accrued, could 
be and was thus interrupted. There is no question of renunciation in 
the case. 

The defendant being interrogated on facts and articles as to his 
acknowledgment of the debt, replied that he had “ no recollection of 
ever having promised to pay the same,” but he did not deny the 
acknowledgment. 

It is therefore ordered and adjudged that the judgment appealed from 
be affirmed with costs. 








No. 2146.—H. B. Cuast v. Exiza McCay, et al. 


A donation which acknowledges an indebtedness to the heir, but declares that it is given as an 
extra portion and not to be accounted for at the partition of the donor’s estate, is presumed 
to be fraudulent. C. C, 1975, 

A judgment creditor can have a donation intervivos made by his debtor in fraud of his rights 
annulled, and have the property donated made liable for his debt, provided the donor fail to 
show other immovable property, unimcumbered, to an amount sufficient to pay the debt. 


PPEAL from the Fifth District Court, parish of East Feliciana, 
Posey, J. Kernan & Lyons, for plaintiff and appellee. MMeVea & 
Hunter, for defendants and appellants. 

Howe tt, J. This is an action to annul a donation of certain im- 
movable property in the town of Clinton, Louisiana, made by a mother 
to her daughter in consideration of her affection for and indebtedness 
to the donee, and to subject said property to the judicial mortgage 
of plaintiff. 

The evidence shows that plaintiff's claim existed prior to the date of 
the act of donation, and that upon issuing an execution on his judg- 
ment, obtained shortly after said date, no property, in the name of the 
judgment debtor, could be found and the execution was returned unsat- 
isfied. We consider the act in question to be a gratuitous donation, 
notwithstanding the recital ef indebtedness therein, as it does not 
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profess to extinguisli any part thereof but declares the donation to be 
an extra portion and not to be accounted for at the partition of the 
donor’s estate. 

As such it is presumed to be fraudulent, C. C. 1975, and it was in- 
cumbent on the defendants and appellants to show that the donor had 
sufficient property, at least, to satisfy plaintiff ’s demand. 

Judgment affirmed. 








No. 2088.—G. KiLernreter, Administrator, v. A. HARRIGAN, et al. 


A transfer, in writing, of real estate is null as a sale if the act does not show that a price has 
been fixed and agreed upon. The price is essential to the contract of sale. C,. C. 1757. 
A fixed price is of the essence of the contract of dation en payment. 10 L. 161. 


PPEAL from the Fifth District Court parish of East Baton Rouge, 
ak Posey, J. Fuqua & Calliham, for appellant. 2. W. Knickerbocker, 
for appellee. 

Howe Lt, J. Plaintiff, as Administrator of the succession of John 
Kleinpeter, deceased, instituted a possessory action on the fifteenth of 
January, 1868, against the defendants to be quieted in the possession 
of a certain tract of land in East Baton Rouge, containing about two 
hundred and fifty acres upon which he alleges they had entered about 
the first January inst., 1868, and commenced cutting timber and erect- 
ing buildings, and he prayed for an injunction and damages. The de- 
fense set up title in Nancy Trim, one of the defendants, to fifty acres 
of land on the rear of said tract, by purchase under private signature 
on the thirty-first of December, 1866, from said John Kleinpeter, father 
of plaintiff, for the price of five hundred dollars, agreed on between 
the parties and due her for services, but which was omitted through 
error from said act of sale, and she prayed that the injunctiou be dis- 
solved, and she be deemed the owner of said land. 

By consent, the suit was tried as a petitory action, and judgment 
having been rendered in favor of defendant, Nancy Trim, the plaintiff 
appealed. 

The instrument in question is in the following words: 

“« Know all men, that I have this day sold to Nancy Trim, my colored 
servant, and a good and faithful one she has proved to me. I gave her 
her freedom about ten years ago, yet she holds fast, and watches and 
cares for me in the most tender manner, and for her good conduct, I 
have this day sold her fifty acres of land in the rear of my plantation. 
Said land is bounded on the northeast by Mr. McIntosh’s land, on the 
east by Mrs. Smith’s farm, and on the northwest by Mr. Edmonston’s 
farm. Said land is sold to her as a recompense, as a payment for her 
services to me, as I have paid her nothing for a number of years past. 
In witness whereof, I have set my hand and seal this thirty-first day of 





NEW ORLEANS, MARCH, 1869, 197 





George Kleinpcter. Administrator, vy. A. Harrison, et al. 





Decethber, in the year of our Lord one thousand eight hundred and 
sixty-six. 
hi 
(Signed) “JOHN W KLEINPETER. 
mark, 


“Witnesses: A. S. Ancorn, A. W. Fortune.” 

On the sixth of January, 1867, it was proven by said witnesses be- 
fore and recorded by the parish Recorder. It is contended that this is 
not a sale, for want of a price. 

““Three circumstances concur to the perfection of the contract, to 
wit: the thing sold, the price and the consent. The price of the sale 
must be certain; that is to say, fixed and determined by the parties. 

“Tt ought to consist of a sum of money, otherwise it would be con- 
sidered as an exchange. 

“The price, however, may be left to the arbitration of a third person ; 
but if such person cannot, or be unwilling to make the estimation, 
there exists no sale.” C. C. arts. 2414, 2439. 

“A price is essential to a contract of sale; if there be none, it is 
either no contract, or if the consideration be other property, it is an 
exchange.” C. C. 1757. 

The only reference in the act to a consideration is “for Sher 
good conduct I have this day sold,” and “said land is sold to her 
as @ recompense, as a payment for her services to me, as I have 
paid her nothing for a number of years past.” Harrigan, the only 
witness who testifies to the value of the services, says he thinks 
from what he saw they were worth from one hundred and fifty 
to two hundred dollars a year. He was on the place something 
over a year before the death of John Kleinpeter, and was fre- 
quently there from the fall of 1864, to May, 1865, previous. His 
testimony does not fix a price as agreed upon, or determined by the 
parties. The court would have to fix the price by assuming the time 
for which the services were unpaid, and adopting an alternative or un- 
determinate sum for their value. There is nothing from which we may 
safely infer that a price was agreed upon. The case of Hellnin v. 
Minor, 12 An. 124, is not a parallel one. There the act was made to 
conform to the instructions of the Department at Washington, where it 
was to produce its principal effect, and the court inferred from the lan- 
guage used “for value received,” that the price was agreed upon and 
paid, or its equivalent given in exchange. Here the language used 
does not warrant such inference. No price nor value is given to the 
land or services. , 

The act, therefore, is not one of sale. Nor is it a dation en payment, 
in which a fixed price is also of the essence of the contract. C. C. 2625, 
2629; 10 L. 151. And, besides, no attempt at obtaining possession 
seems to have been made by the defendant for twelve months or mére 
after the date of the act, and it appears. that during that time the whole 
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plantation was in the possession of administrator. The registry of the 
act seems to have been made after the death of John Kleinpeter, the 
alleged vendor, and cannot have the effect against his succession as a 
public act executed by him, as to delivery, another essential in a con- 
tract of dation en payment. It is not pretended that it is an exchange 
or donation intervivos. 

We must conclude that the act before us is evidence of no contract 
known to our law. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiff, as administrator of the succession of John Klein- 
peter, deceased, be decreed to be the owner of the tract of fifty acres 
of land described in the answer of and claimed by defendant, Nancy 
Trim, with costs in both courts. 








No. 2126.—J. G. D’ArMAND v. THE SHERIFF, et als. 


A third party cannot hold personal property against a seizing creditor if he has permitted the 
property purchased to remain in the possession of the seized debtor. 
Where personal property has been sold as described in a written notarial act, and the purchaser 
has a written order from the vendor to take possession, such order must identify the prop- 
ev conveyed in order to constitute a delivery. 


PPEAL from the Fifth District Court, parish of East Feliciana. 
F Posey, J. Kernan & Lyons, for plaintiff and appellee. L. M. Pip- 
kin and S. 2. Hunter, for defendants and appellants. 

Howe .., J. By virtue of several writs of fi. fa. against O. W. 
Fluker, the Sheriff of the parish of East Feliciana, seized on the first 
of February, 1867, six mules, two horses, one four mule wagon and 
harness, and one family carriage and harness, as the property and in 
the possession of said Fluker, and appointed him custodian thereof. i 
On the twenty-seventh of the same month, J. G. D’Armand, the broth- 
er-in-law of Fluker, enjoined the sale of said property, claiming to be 
owner thereof by an authentic act of sale on the fourth of January, 
proceeding from Fluker to himself. 

The defense is that said sale is simulated and made by said Fluker 
to defraud the creditors of said Fluker, who is insolvent. 

The case Was tried before a jury, who found a verdict in favor of the 
plaintiff, and from a judgment thereon, after a fruitless attempt to ob- 
tain a new trial, the defendants have appealed. 

Admitting that the contract of sale was real and the price actually 
paid, there was no delivery before the seizure. The sale was made in the 
town of Clinton, of all the judgment debtor’s property, and which was 
then on the “ Pond place,” oceupied by him and his family. The de- 
livery is claimed to have been effected by the vendor handing to his 
wife, on his return home that day, the following instrument : 

, * CLinton, La., January 4, 1867. 

“Mrs. E. J. Fluker is hereby authorized to take in charge the mules, 
fomige, and plantation implements, and use for the purpose of making 
a crop. 





“J.G. DARMAND,” 
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J.G. D' Armand Vv. The Sherif, “et als. 


This ‘fee not identify Gn property as denetied in the weil act 
of sale, which consisted of a carriage and harness, 400 bushels of corn, 
6000 pounds of fodder, 3009 pounds of hay, ten cows and calves, three 
head dry cattle, ten head of hogs, six mutes, two horses, one wagon, 
one Jot of gear, dne lot of plows, one lot of harness and five head of 
sheep, at specific prices, amounting in the aggregate to $2120. Nor 
does it show that the property seized was the property which the wife 
was authorized to take in charge, even conceding, which we do not 
propose to do, that the wife, not separate in property, could thus re- 
ceive the delivery for a third person of the property sold by her hus- 
band. 

It is therefore ordered that the judgment appealed from be reversed 
and that there be judgment in favor of the defendants, dissolving the 
injunction herein, and condemning plaintiff and his surety to pay de- 
fendants one hundred and fifty dollars damages and costs in both 
courts. 

Rehearing refused, 








No. 2101,—Junius ARENSTEIN v. E. J. Weer, Sheriff, and TuEopore 
BRIERE. 


A District Ccurt is competent to issue an injunction against a seizure made by the Sheriff under 
a fi. fa. or order of sale issued from another parish of the State, and to try the issues raised by 
the injunction. 5 An, 644; 16 An. 110. 

The question of simulation does not arise in a suit by injunction between the seizing creditor 
and a third opponent who claims the property, unless the seizing creditor shows that he 
owns or has sold it. 


PPEAL from the Seventh Judicial District Court, parish of West 
Feliciana. Miller, J. Wickliffe & Fisher, for appellee, Collins & 
Leake, for appellants. 

Howe, J. The plaintiff enjoined the sale of certain merchandise, of 
which he claimed to be owner, and which had been seized by the 
defendant, Weber, Sheriff of West Feliciana, under a writ of fieri facias, 
issued out of the Sixth District Court of New Orleans in the case of 
Thecdore Briere v. Joseph Arenstein. 

The defendants appeared and moved to dissolve the injunction on 
the grounds, that the court had no jurisdiction over the writ enjoined, 
the judgment having been rendered in the Sixth District Court of New 
Orleans; that no manifest injury would or could arise by the court 
refusing to entertain jurisdiction, that the affidavit was insufficient, 
and that the bond was a nullity for want of United States internal 
revenue stamps. The court refused to dissolve the injunction, -_ as . 
we think, correctly. 

The affidavit appears to be in form, and no stampsare by law required 
on injunction bonds. As to the power of the court to enjoin a writ 
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issuing from the parish of Orleans, the question seems to have been 
settled in the aflirmative by a series of decisions extending over a 
period of about forty years. 8 M. 61; 4 U. S. 388; 2 A. 323; Id. 492; 4 
A. 84; 5 A. 644; 16 A. 110. 

The defendants answered by a general denial, a special denial that 
the goods seized were the property of plaintiff, and an averment that if 
any sale of the goods was ever made by Joseph to Julius Arenstein it was 
simulated and fraudulent, and unaccompanied by delivery. The case 
having been tried upon its merits, judgment was rendered in favor of 
plaintiff, perpetuating the injunction with fifty dollars damages. 

The plaintiff established his property in the goods, and as it does not 
appear that Joseph Arenstein ever owned or sold them the question of 
simulation is not in the case. We see no reason to disturb the 
judgment. 

It is therefore ordered and adjudged that the judgment appealed 
from be affirmed with costs, 

Rehearing refused. 


‘ 








No. 1138.—M. FrrepMaAnn & Co. v. E. M. Hoventon and G. Incram, 


In a suit on a promissory note which expresses on its face “‘ for value received” the burden of 
showing want or failure ot consideration falls on the defendant. 

Damages will be adjudged against the appellant for frivolous appeal when the record shows 
no grounds for a reversal of the judgment and it is manifest the appeal was taken for 
delay. 


tS yg from the Fifth District Court of New Orleans. Leaumont, J. 
T. A. Bartlette, for appellants, J. M. Dirrhammer, for appellees. 

TALIAFERRO, J. The plaintiffs sue on a promissory note for the sum 
of $1635, with legal interest from the fourteenth J une, 1866. The note 
was drawn by Houghton to the order of Ingraham and by him indorsed, 
and expresses on its face that it was for value received. The defense 
is want of consideration. Judgment was rendered in solido against the 
defendants as prayed for, and they have appealed. 

There is no error in the judgment. It was for defendants to show 
want of consideration. This they have not offered to do, no evidence 
whatever having been mtroduced by them. 1 An. 325. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be affirmed with costs. It is further ordered that the 
plaintiff recover from the defendants ten per cent. on the amount of the 
judgment as damages for a frivolous appeal. 

Rehearing refused, 





Mo 
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No. 1988.—-State or LouIsIANA v. Frank Kina. 


A State tax collector is competent to sue for and recover in the name of the S‘:-c ary tax or 
license due by a tax payer. 

The act of the Legislature of 1865 imposing a license tax on attorneys at lawis equal and yaiform 
on all persons engaged in the practice of the profession, and is therefore not in conflict 
with article 124 of the Constitution of 1864, nor with article 118 of the Constitution of 1868. 

The State, having authorized the issuing of a license to a party to practice law, is not thereby 
precluded from taxing such party annually for pursuing the profession within the Stato. 


PPEAL from First Justice’s Court, parish of Orleans. Sadler, J, 
H. OC. Dibble, for plaintiff, King & Labatt, for defendant. 

Wrty, J. The State Tax Collector has instituted this suit to recover 
of the defendant the sum of fifty dollars claimed as his license for prac- 
ticing law for the year 1868. 

There was judgment in favor of the plaintiff, and the defendant has 
appealed. The defendant basis his defense upon the following grounds 
in his peremptory exception: 

First—Because this action has been instituted by the State Tax Col- 
lector who is without authority in law to do so, the Attorney General 
and the District Attorney being the only persons authorized to institute 
suits in the name of the State. 

Second—Because there is no law of the State of Louisiana imposing a 
tax or license on defendant’s occupation, the act approved fourth of 
April, 1865, being contrary to article 124 of the Constitution of 1864, 
and article 118 of the Constitution of 1868, and therefore null and void. 

Third—Because attorneys at law are licensed by the courts under a 
general law of the State and can have no restrictions imposed upon the 
exercise of their profession except as provided by haw for some viola- 
tion of professional duty. That as attorney at law he has a vested 
right in his profession, and the license originally granted to him is 
evidence of it; that this right cannot be divested except by due pro- 
cess of law, and any attempt by the State to impose a license or oner- 
ous condition upon him for pursuing his profession is contrary to the 
constitution of the United States and of this State. 

Defendant further pleads in reconvention the sum of fifty dollars, 
which he alleges the State illegally and unconstitutionally collected 
from him for the year 1867, for an alleged license for practicing his pro- 
fession that year. 

There is no contest as to facts, the defendant being admitted to be 
a practicing attorney of this State who has refused to pay his license 
for 1868. 

The constitutional and legal questions presented by the defendant 
are neither new nor difficult of solution. They have all been investi- 
gated heretofore by this court, and we regard the jurisprudence of the 
State well settled on the points presented in this case. 

26 
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First—The first ground of exception, that the tax collector cannot 
sue in the name of the State is not tenable. In the case of the State 
through Thomas Askew, State Tax Collector, v. the Southern Steam- 
ship Company, 13 A. 497, this court said: “It appears to us that the 
right to collect the taxes presupposes a right to stand in judgment in 
suits of injunction, and even to institute an action in the name of the 
State wherever the taxes cannot be otherwise collected. It is true 
that the law has indicated a more summary proceeding than suit for the 
collection of the taxes; still as the sheriff is charged with their collec- 
tion, for which he is compelled to give bond, we can see no sufficient 
reason why he skpuld not be permitted to use the name of his principal 
in a direct action, instead of seizing property, if it is evident that the 
seizure will occasion an injunction or necessary delay. It does not lie 
in the mouth of a defendant to question the right to sue, when he ad- 
mits the propricty of the same by the issue he tenders, and a denial of 
the State to recover.” 

Second—The second ground of exception, that there is no law author- 
izing the collection of the license claimed of defendant, the act ap- 
proved fourth April, 1865, being contrary to act 124 of the Constitution 
of 1864 and article 118 of the Constitution of 1868, is also untenable, 
We think the sixth section of the act approved fourth April, 1865, does 
impose a license upon defendant’s oécupation, and that in doing so it 
does not violate article 124 of the Constitution of 1864, and artiele 118 
of the Constitution of 1868. We had occasion to review this point 
fully in the case of the State of Louisiana v. J. Volkman, lately decided, 
and for the reasons therein assigned we are of opinion that the aet 
imposing the license upon defendant’s profession er pursuit is not un- 
constitutional. The license is equal and uniform upon all persons pur- 
suing the occupation of attorney at law. 

Third—The third ground of exception, that the defendant should not 
pay a tax or license for pursuing the occupation of attorney at law 
because he is licensed by the courts of the State to practice, and 
because it divests his vested rights, etc., is also invalid. 

This point has been frequently determined by this court adversely to 
the defendant, and is no longer an open question. In the case of the 
State v. Rufus Waples, 12 A. 243 this court said: “The argument 
that the permission or license to practice law is a contract between the 
State and the attorney at law which shields him from taxation, and 
which cannot be regulated in any manner during his lifetime by the 
Legislature, merits no serious reply.” 

The reconventional demand set up by the defendant for the amount 
of his license paid in 1867 does not merit a discussion. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 
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No. 2044.—S. 0. Netson & Co. v. Tue Heirs or Joun J. Scorr. 


Where the certificate of the Clerk to the record of appeal is in due form and the amount of the 
appeal bond is sufficient to cover cost# the appeal will not be dismissed on motion of tho 
appellee, 


The plea of prescription may be made in the Supreme Court, and when the record shows that 
the obligation sued upon is prescribed the plea will be maintained. 


PPEAL from the Thirteenth District Court, parish of Tensas, 
Hough, J. Mayo & Spencer, for plaintiffs and appellees, Leach d: 
Lewis, for defendants and appellants. 

LupeE.tna, C.J. The appellees have moved to dismiss the appeal on 
the grounds that the record does not contain any note of evidence, 
statement of facts, bill of exceptions, nor assignment of errors of law 
on the face of the papers. That the record docs not contain all the 
evidence adduced on the trial, and that the appeal bond is not such as 
the law requires, being in favor of the clerk of the court and the 
appellees. 

The bond is for a devolutive appeal to secure the payment of costs. 
Having been made in favor of the clerk and appellees, we cannot con- 
ceive why the appellees should complain. The costs are fully secured. 
The addition of the names of the appellees was surplusage. 

The certificate of the clerk is in due forin, and although our mandate 
was issued to that officer at the instance of the appellees to cause him 
to amend his certificate so as to make it conform to the facts, he reiter- 
ated in his answer that his certificate was true and correct, and that he 
could not truthfully amend it. Besides, the plea of prescription has 
been filed in this court. The motion to dismiss is overruled. See 
Louisiana State Bank v. Cammack. 

The appellants applied for an appeal by petition, in which they 
allege that they desired to appeal from the judgment against them in 
order to plead the prescription of five years in this court. 

The plea was filed in this court and application has been made to 
have the case remanded to be tried on that issue. 

The note sued on was due and exigible on the fifteenth February, 
1861; the citations were all served on the defendants more than five 
years thereafter. The plea of prescription must be sustained. Smith 
v. Stewart et al., 21 An. p. 67. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided and reversed. It is further ordered that 
there be judgment in favor of the defendants, and that the plaintiffs 
pay the costs in both courts. 
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No. 2050.—Britron & Koonrz v. Joun JANNEY, Sheriff, et al. 






A recital in an act of mortgago that a previous mortgage had been inscribed against the same 
property will not operate a legal reinscription of the former mortgage; nor will the recital of 
the former mortgage in the certificate make the latter a party to the former act, or operate 
as a further notice than that already given by the first inscription. 

The fact de non alienandp contained in an act of mortgage docs not dispense the mortgage from 

the necessity of inscription in the mortgage oTice, and reinscription within ten years in 

order to preserve and give validity to the mortgage rights. 











PPEAL from the Thirteenth District Court, parish of Concordia. 
Hough, J. . Mayo & Spencer, for plaintiffs and appellants, 7. BD. 
Shaw, for defendants and appellees. 





Wyty, J. This is a contest between mortgage creditors for the pro- 
ceeds of the sale of a plantation in the parish of Concordia. 

On tenth May, 1856, A. T. Welch executed the mortgage upon which 
plaintiffs base their claim. On the ninth February, 1859, le made 
another mortgage bearing on the same property in favor of the de- 
fendant, Mrs. Mary E. Shaw. On the seventeenth September, 1867, 
Mrs. Shaw applied to the recorder to erase the mortgage of plaintiffs 
because the same had not been reinscribed within ten years. Plaintiffs 
enjoined the recorder from making the erasure. This injunction was 
dissolved by the District Court, and, on appeal, by this court, and the 
recorder was required to erase plaintiffs’ mortgage, which he did. 

Mrs. Shaw then proceeded to foreclose her mortgage, when plaintiffs 
made a third opposition and enjoined the sheriff from applying the 
proceeds of the sale to the judgment of Mrs. Shaw under which he was 
selling the property. This injunction was dissolved, and plaintiffs have 
appealed. 

Plaintiffs contend that their mortgage has not lost its priority in 
rank over the defendants. 

First—Because the reinscription of their mortgage was rendered un- 
necessary by the inscription of the Shaw mortgage wherein their note 
and mortgage are clearly set forth. 

Second—Because Mrs. Shaw had full notice of their mortgage, the 
same being mentioned in the certificate of mortgages embraced in her 
own mortgage, and she cannot be considered a third party. 

Third—Because their mortgage contains the fact de non alienando, 
and the subsequent mortgage to Mrs. Shaw was made in violation of 
that fact, and as to them is null and void. 

It will not require serious argument to refute the first position of 
plaintiffs. The inscription of Mrs. Shaw’s mortgage, embracing the 
mortgage certificate, wherein the previous mortgage of plaintiffs is 
mentioned, is not a legal reinscription of plaintiffs’ mortgage. The 
mere recital in her mortgage that plaintiffs had inscribed their mort- 
gage against the same property is not a legal reinscription. Article 
3333 of the Civil Code informs us in what manner mortgages must be 
reinscribed. It declares that the effect of the inscriptions ceasesif they 

+have not been renewed within ten years “in the manner in which they 
* were first made,” 
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Plaintiffs’ second position is alse untenable. The recital of their 
mortgage in the certificate embraced in Mrs. Shaw’s mortgage did not 
make her a party to their mortgage, nor did it give her any further 
notice than she already had from the registry of their mortgage. 

The previous inscription of plaintiffs’ mortgage gave them a superior 
rank over the defendant and all junior mortgage creditors during the 
lawful period of its inscription. Having failed to reinscribe their mort- 
gage within ten years, plaintiffs lost the right of priority, the effect of 
the inscription. C. C. 3333. This right did not result from any notice, 
judicial or extra judicial, which Mrs. Shaw might have of the existence 
of their mortgage, but it resulted alone from the inscription from com- 
plying with the registry laws. 

Plaintiffs cannot invoke the registry laws to establish their priority 
on the proceeds in the hands of the sheriff, resulting from the sale of 
the property under Mrs. Shaw’s mortgage, because they have lost the 
right of priority which those laws gave them by failing to renew their 
inscription within ten years as required by said laws. 6 Rob. 166, 419; 
2A. 100; 13 A. 569. The third position of plaintiffs is also invalid. 
The fact de non alienando contained in plaintiffs’ mortgage did not 
render inscription unnecessary and the subsequent mortgage to Mrs. 
Shaw null and void. The non-alienation clause dispensed with neces- 
sity of notice to any third possessor of the mortgaged property, so that 
plaintiffs could proceed to foreclose their mortgage contradictorily with 
the mortgagor just the same as if the property remained in the hands 
of the mortgagor. The object of that clause was to prevent the delays 
of a hypothecary action in case the property might be sold. It did 
not dispense with the necessity of inscription and reinscription. 

Inscription was necessary to give plaintiffs’ mortgage effect against 
third persons and reinscription within ten years was absolutely essen- 
tial te preserve that effect for a longer period. C. C. 3314, 3333. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 








No. 1145.—Evucene Lasere v. EuGeNE Rocuertau & Co. et al., and 
EvuGeNngs LAsEre v. ANTOINE DELPUINE, et al. 


A resident of New Orleans who, shortly after the Federal forces took possession of the city, in 
1862, registered himself as an enemy of the United States, and left the Federal lines of 
military occupation for the insurrectionary districts, cannot be viewed in the light of a 
person banished or forced away from his domicile against his will and without his consent. 

Where a party, whilst residing in New Orleans, executed a mortgage on his property here, and 
afterwards, by his own voluntary act, leaves the State and remains away for nearly two 
years, having left no agent in charge of his property, or authorized to represent him, nor 
housekeeper in porsession of his former residence, with no known intention of returning to 
the State at any future time, he must be regarded and treated by the mortgage creditor as 
an absentee, who, in a suit against the property mortgaged may cause a curator ad hoc to be 
appointed to represent the absentee, with whom proceedings may be conducted contradic- 
torily, and the proporty seized and sold to satisfy the mortgage rights. 

The doctrine in the case of Samory v. Montgomery, 19 An. p. 333, reaffirmed, 


PPEAL from the Sixth District Court of New Orleans, Duplantier, 
J. A. & M. Voorhies, for plaintiff and appellant. J. Magne and 
0. EB. Schmidt, for E, Rochereau & Co., and A, Dolphini; Miles Zay- 
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lor, for Samucl Moore and Mrs. C. Bullitt and husband, defendants and 
appellees. ; 

Tatiarerno, J. The plaintiff sues to annul a sale made via executiva 
under the following circumstances: After the taking of New Orleans 
by the national forces in the spring of 1862, the plaintiff, being what 
was termed ‘a registered enemy of the United States,” and a resident 
of the city, received a military order dated May 7, 1863, to leave the 
parish for the so-called Confederacy before the fifteenth of the month. 
In conformity with this order, it seems from the evidence, that he went 
to Mobile about the end of the month of May, 1863, where he contin- 
ued to reside until that city was captured in April, 1865, at which time 
he returned to New Orleans. About six months after his departure 
from New Orleans, in 1863, the defendants being mortgage creditors of 
the plaintiff, by acts importing confession of judgment, obtained orders 
of seizure and sale against the mortgaged property, consisting of a 
house and lot situated in a central part of the city, and after the usual, 
process the property was sold. A curator ad hoc was appointed to re- 
present Lasére, as an absentee ; the same person, an attorney at law, 
acting as curator ad hoc in both cases. In November, 1865, the’ plain- 
tiff, Lasére, instituted this suit against the defendants to annul the sale 
of his property in his absence on the ground that he was not an absen- 
tee by legal intendment ; that his status was that of a resident of New 


Orleans; that he had no other domicile, and that he constantly had the 
purpose of returning during his temporary absence. The purchaser of 
the property was made a party to the suit, and he in turn called the 
seizing creditors in warranty. Judgment was rendered in faver of the 


defendants and the plaintiff has appealed. 

The prominent question in the case is, did the facts and circumstances 
existing at the time the proceedings via erecutiva were taken, legally 
warrant the appointment of a curator ad hoc? 

The argument in behalf of the, plaintiff is two-fold: First. That his 
temporary absence by military compulsion did not affect his residence ; 
and having a residence, and his absence being temporary, a curator ad 
hoe could not be legally appointed to represent him. Again, that if 
Las¢re, exiled as a registered enemy, became a resident of the insurgent 
State of Alabama, then the jurisdiction of the Sixth District Court was 
suspended as to him ; he could neither sue nor be sued in that court if 
there be any efficacy in the Congressional prohibition. 

Conceding that at the time in contemplation a person not having 4 
domicile in New Orleans, but resident in one of the insurgent States, 
and owning property and having creditors in New Orleans, could not 
be proceeded against by them under the ruling in the Alexander case; 
and according to the other authorities cited by plaintiff’s counsel, be- 
cause such person would have had no status in the courts of New 
Orleans and could not have been either plaintiff or defendant, does it 
follow that another person having a domicile in New Orleans, but whe 
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left that domicile and took up his residence in one of the insurgent 
States, acquires the same immunity from legal proceedings? His situa- 
tion would seem to be different from that of the person first supposed. 
In the one case the immunity arises solely from the operation of rules 
regulating the condition of war. In the other it proceeds from the act 
of the individual himself. But it is said that in the case of the plaintiff 
the absence was compulsory. And yet it appears that his expulsion 
from the place of his domicile was superinduced by his own voluntary 
assumption of the status of a registered enemy of the United States, 
so that primarily, his removal was the result of the free exercise of his 
own will. There existed no necessity for his absence antecedent to this 
exercise of his own volition. During his residence in New Orleans, 
and before this voluntary change of his condition, the plaintiff was 
under the protection of the laws then in force in the city. The courts 
were open and legal proceedings going on. He might have occupied 
the position of plaintiff er defendant in these courts. He was present, 
and the right of his creditors to enforce the performance of his obliga- 
tions to them might have been exercised at any time. Can we say that 
it was in his power to deprive his creditors of that right altogether or 
to suspend indefinitely its exercise by voluntarily assuming the charac- 
ter of a public enemy and taking up his residence in an insurrectionary 
State? We cannot so conclude. 

But the other branch of the argument scems more confidently relied 
upon, namely, that he had a domicile in New Orleans, which was never 
changed, and therefore that he was not an absentee, and Article 3522 
paragraph 3, is referred to. ~We think a fair interpretation of this arti- 
cle does not sustain the broad ground assumed in argument, which in 
substance is, that so long as domicile continues, representation by a 
curator ad hoc is excluded. This doctrine would lead to consequences 
plainly unreasonable and repugnant to the fitness and propriety of 
things. By the statute of 1855, it is provided that a voluntary absence 
from the State for two years, or the acquisition of residence in any 
other State of this Union, or elsewhere, shall forfeit a residence within 
this State. A debtor then leaving property in the State could defy 
the pursuit of his creditors for that length of time by absenting him- 
self, taking cave to leave behind him no agent to represent him, and no 
person upon whom a citation could be served. The settled jurispru- 
dence of the State ignores the toleration of such an anomaly in the pro- 
cess of the enforcement of the rights of creditors. In the éarly case, 
reported in 6 N. S. p. 15, this court commented in decided terms against 
the admission of such a doctrine and sustained the appointment of a 
curator ad hoe to represent Mr. Livingston, then at the seat of Govern- 
ment of the United States, in attending to his duties as a member of 
Congress, on the ground that he had left no one to represent him in his 
absence. Our immediate predecessors had occasion in the case of Sam-., 
ory v. Montgomery, 19 An. p. 333, to review at some length this much 
vexed question of the appointment of a curator ad hoe to represent 
persons absent from the State, and that after an elaborate and exhaus- 
tive argument by eminent counsel on each side. The views expressed 
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by the court in that ease are entirely in unison with that referred to in 
6 N.S., and the general current of decisions since that time. In the 
case of Samory v. Montgomery, the court remarked: “If the term 
absentee can only be applied to a person who never had a domicile in the 
State, or who having had a domicile in the State has left it permanently, 
and lives permanently beyond its limits, it is plain that such a con-, 
struction of the term would operate injurious and vexatious delays to 
creditors seeking to enforce claims against their debtors. On the other 
hand, not every casual and temporary excursion of a resident from the 
State can convert him into an absentee, and render him liable to be 
harassed by his ereditor, who, to gratify imppoper feelings, might 
resort to unnecessary acts to injure him. But where in a case like the 
present, the debtor is absent two or three years, has property in the 
State, but who leaves no housckeeper, or person upon whom a citation 
can be served, has no agent to represent him, it would be leaving him a 
large margin for the procrastination of payment of his debts to permit 
him under such circumstances to plead that he had a domicile in the 
State and argue his right to personal citation, when for so long a period 
he was absent and had left no person upon whom a citation could be 
served. We think such a perversion of terms inadmissible. That the 
appointment of a curator ad hoc in a case like the present, is clearly 
within the scope and intendment of our law, there can be no doubt. 
Neither is it in conflict with the spirit of our jurisprudence.” 

The facts in the case before us are, as we have seen, that Lasére, the 
plaintiff, left New Orleans about the last of May, 1863, went to Mobile 
and there resided until April, 1865, a period of near two years; that he 
left no housekeeper, nor representative of any kind in New Orleans, 
upon whom process could be served. His notes, secured by mortgage, 
were due on the seventeenth of February, 1863. It was not until the 
twenty-fourth of November, of that year, that his creditors instituted 
proceedings against him. These proceedings throughout seem to have 
been regular. It is not alleged that fraud, or undue means were re- 
sorted to by the creditors to attain an advantage over their debtor 
during his absence. It is averred that the property sold was worth 
eighteen thousand dollars and brought only six thousand and fifty 
dollars. There is no evidence that there was a sacrifice of the property. 
The creditors were not purchasers and derived no benefit from the sale 
beyond that of realizing their debts. It was not their fault, if owing to 
the existence of war there was a depression in the value of property. 

In the case of Samory v. Montgomery, quoted above, the preceedings 
were via ordinaria. Tt is in most of its features similar to the present 
ease, from which it differs chiefly in, this, that the case before us par- 
takes more of the character of a proceeding in rem. 

Applying the principles to which we have adverted to the facts of 
the case at bar, we conclude that the appointment of a curator ad hoc 
was legal and regular. 

It is therefore ordered, adjudged and decreed that the judgment of 
the Sixth District Court be aflirmed with costs. 

Rehearing refused. 

Mr. Justice Howell recused. 
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No. 2085.—Heten Dewey v. T. J. Brrp, Sheriff et al. 


All parties to the record interested in maintaining the judgment appealed from, must > made 
parties to the appeal, otherwise the appeal will be dismissed. 


PPEAL from the Fifth Judicial District Court, Parish of East Baton 
Rouge, Posey, J. Knickerbocker & Joor, for appellant. Dunn & 
Herron and Burgess, Chaney & Fuqua, for appellee. 

TALIAFERRO, J. A motion is made to dismiss the appeal in this 
case, on the ground that the bond is not for an amount suflicient to au- 
thorize a suspensive appeal, and that no appeal bond is given in favor 
of Stewart, one ot the defendants. 

The defendant Stewart, made a party and cited by the plaintiff in 
the court below, is not included in the appeal bond. 

That all parties to the record interested in maintaining the judgment 
appealed from, must be made parties to the appeal, has been long set- 
tled, and needs no reference to authorities. 

It is therefore ordered that this appeal be dismissed at the costs of 
the appellant. 








No. 1478.—Mrs. P. R. Waker v. Mrs. D. S. Granam, 


Consent to the extension of the time for the maturity between the maker and holder of a prom- 
issory note will hold the endorser conditionally liable, and notice of demand on the 
maker need not be given the endorser until the expiration of the new date caused by the 
extension. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, 

J. Randolph, Singleton & Hardie, for plaintiff and appellee. 
Charles S. Rice for defendant and appellant. 

HowE LL, J. The defendant, universal heir and legatee of her de- 

ceased husband, D. 8. Graham, has“ppealed from a judgment against 

her on a note for $2100, made payable on the first April, 1862, on which 


the following endorsements appear : 
‘“‘New Or eEAns, March 1. 


“T hereby agree, and the payment of this note is extended for twelve 


months from the first day of April next. 
“PATSY R. WALKER.” 


‘‘T hereby waive demand, protest and notice of protest, and consent 


to the above extension of twelve months. 
“D. S. GRAHAM., 


‘*March 1, 1862.” 

“Received on account of the within note one hundred dollars, at 
Mobile, Ala., this thirteenth day of February, 1864. 

“PATSY R. WALKER.” 

It is contended by the appellant that the waiver of D. 8. Graham, the 
endorser, related to the maturity of the note as fixed on its face, and 
not to the extended maturity. 

27 
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This, in our opinion, is a forced interpretation of the agreement, and 
is not sustained by the sections of Story on Notes referred to. Sections 
271, 272, 279, 295, 358, 364, 366. 

As the extension, without the consent of the endorser, would have 
released him, a presentment and notice at the original date of matu- 
rity would have had no legal effect, and the parties are not presumed 
to have done a vain thing. The endorser consented to the prolongation 
and waived the demand, protest and notice at the new date of maturity. 

We do not agree with defendant’s counsel that to make the agreement 
for an extension between the maker and holder valid, the endorser was 
required first to waive presentment and notice at the old date. A 
simple consent to the extension would have held him conditionally 
bound, with the obligation on the part of the holder to pursue the steps 
at the new date of maturity necessary to bind an endorser. It was this 
obligation, of which the holder was relieved by the waiver made. 

The appellant is entitled to reduction of the judgment for the credit 
on the note, with costs of appeal. C. P. art. 903. The plaintiff asked 
for the judgment as rendered, and introduced the note in evidence with 
the credit on it. It was her duty, as much as that of defendant, to 
have the correction made below. To hold otherwise would justify 
plaintiffs in demanding and recovering more than their own evidence 
sustains, This case differs from that of Baudoin v. Tete, 10 A. 69, 
quoted by plaintiffs to relieve them from costs. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiff, Mrs. Patsy R. Walker, recover of the defendant, 
Mrs. D. S. Graham, widow of D. 8. Graham, deceased, the sum of two 
thousand dollars, with eight per cent, interest on two thousand one 
hundred dotlars, from April 1, 1862, until February 13, 1864, and like 
interest from said last date on two thousand dollars until paid, and costs 
of the lower court. Costs of appeal to be paid by plaintiff and appellee, 








No. 2027.—F. A. Cousin & Brotuer v. S. Jomnson. 


When more than three judicial days have elapsed after the time fixed by the District Judge for 
filing the transcript and no cause is shown for the delay, the appeal will be dismissed on 
motion of the appellee. 


PPEAL from Fifth District Court, parish of Orleans. Leaumont, J. 
E. Bermudez, for plaintiffs and appellees, G. Schmidt, for defendant 
and appellant. 

HowE Lt, J. A motion is made to dismiss this appeal on the ground 
that the transcript was filed in this court for more than three judicial 
days after the return day fixed by the District Judge. The appeal was 
obtained on the eighth December, 1868, and made returnable on the 
second Monday (eleventh day) of January, 1869. The transcript was 
filed on the twenty-ninth January, 1869, and no application for an 
extension of the time for bringing up the appeal was made and no 
cause shown for the delay. Under these circumstances the motion 
must prevail. 18-A. 651; 10 A. 75; 4 A. 350. 

Appeal dismissed. 
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No. 1464.—J. McWin.iaMs v. Bryan & IrvINE. 


A contract or partnership between two parties, the one residing within the Federal lines of 
military occupation and the other within the lines of the insurrectionary forces, during the 
late war, for the purpose of carrying on a commercial business in the purchase and sale of 
cotton between the contending parties, was in conflict with the act of Congress of July 13, 
1861, prohibiting all commercial intercourse between the contending parties. The rights 
and obligations growing out of such business relations being in contravention of a prohibit- 
ory law cannot be judicially enforced. 


PPEAL from Fifth District Court of New Orleans. Leaumont, J. 
G. L. Bright and Barrow & Pope, for plaintiff and appellant, J. 
P. Dillingham and J. M. Bonner, for defendants and appellees. 

TALIAFERRO, J. The plaintiff alleges that the defendants, as com- 
mercial partners, are indebted to him in the sum of eighty-six thousand 
five hundred and forty-seven dollars and thirty-five cents with five per 
cent. interest thereon from the twenty-third of October, 1865. He pre- 
dicates this indebtedness upon an alleged contract entered into on the 
tenth of February, 1864, by which the defendants sold to him 869 bales 
of cotton, every bale to weigh 400 pounds, for which he was to pay 
twenty-five cents per pound. He avers that he did pay in cash at the 
time twenty cents per pound, making the sum of sixty-nine thousand 
five hundred and twenty dollars, that defendants delivered the amount 
of thirty-two thousand five hundred and seventy-two dollars and sixty- 
five cents worth of cotton, expenses deducted; that 496 bales have not 
been delivered, and from the failure of the defendants to deliver them 
plaintiff has been damaged twenty-five cents per pound on the cotton 
which they have so failed to deliver, this being the difference between 
the price stipulated to be given and that which it would have brought 
on the twenty-third of October, 1865. 

The defendant, Irvine, was alone cited. He answered by specially 
denying that a partnership cxisted between himself and Bryan, as 
alleged by plaintiff, and by charging that at the time of entering into 
this alleged contract (tenth February, 1864), the contracting parties 
resided on opposite sides of the lines between the territory at that time 
occupied by the Federal and insurrectionary forces during the late war; 
that the trade carried on by them was forbidden by law, and conse- 
quently that no engagements that may have been entered into at the 
time and under the circumstances relating to the transactions now by 
this suit brought into view can have any legal or binding effect. 
There was judgmert in the court below dismissing the action of the 
plaintiff, and he prosecutes this appeal. 

An attentive perusal of the voluminous record presented in this case 
satisfies us that the question of partnership so elaborately discussed by 
counsel will not require at our hands any special scrutiny. Neither 
will the bills of exception taken in regard to the admission of evidence, 
of which we find two in the record, need to be examined for the pur- 
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pose of deciding upon them. We therefore pretermit any inquiries on 
these subjects, and shall confine ourselves to the issue involving the 
legality of the transactions lying at the foundation of the controversy 
between the parties. 

At the date of these transactions war existed in the country. Por- 
tions of the State were in the military occupancy of the national forces, 
and portions held in the same manner by the insurrectionary power. 
This was during the year 1864, in the early part of which the cotton 
arrangements between these litigants took place. Under the act of 
Congress of thirteenth July, 1861, all commercial intercourse between 
the inhabitants of a territory in insurrection and those of a territory 
not in insurrection, except under the license of the President and ac- 
cording to regulations prescribed by the Secretary of the Treasury, 
was entirely prohibited. See Statutes at large, vol. 12, p. 257. 

On the eleventh of September, 1863, the Secretary of the Treasury 
promulgated a series of trade regulations, authorized by the act of Con- 
gress we have referred to, and among these regulations it is provided 
that ‘‘commercial intercourse with localities beyond the lines of mili- 
tary occupation by the United States forces is strictly prohibited, and 
no permit will be granted for the transportation of any property to any 
place under the control of insurgents against the United States.” In 
pursuance of the act of Congress of thirteenth of July, 1861, authoriz- 
ing it, the President of the United States on the sixteenth of August of 
that year issued a proclamation declaring certain States, among which 
was the State of Louisiana, to be in a state of insurrection. Several 
localities were exempted from its operation. Among them were such 
parts of the States mentioned, ‘as may be from time to time occupied 
and controlled by forces of the United States engaged in the dispersion 
of the insurgents.” See Statutes atlarge, vol. 12, page 1262, appendix. 

In what localities at the time of these cotton contracts did the parties 
to them reside? The petition in its outset avers that “the commercial 
firm of Bryan & Irvine sold to plaintiff on the tenth day of February, 
1864, by written contract 169 bales of cotton,” ete. Pilcher, one of the 
Witnesses, says: ‘‘McWilliams resided at Plaquemines in February, 
1864,” and that “ Plaquemines was at that time within the Federal 
lines.” General Sheldon, an officer of the United States army, says: 
“T went to Plaquemine twenty-first November, 1863, and remained 
continuously every day until twenty-sixth or twenty-seventh of March, 
1864. Plaquemine was occupied by the Federal forces, and was wholly 
within the picket lines of my command. From the time I went there 
Plaquemines was continuously occupied by the Federal forces until the 
surrender. McWilliams resided at Plaquemine and kept a store there; 
told me soon after I went there he had taken the oath of allegiance.” 
MeWilliams, it is elsewhere in the record shown, took the oath of alle- 
giance to the United States in Nevember, 1862, It appears that David 
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N. Barrow was the agent in the pale part of these transactions of the 
plaintiff. Hamilton, a witness, says: “In February, 1864, Irvine lived 
in Woodville, Mississippi; I lived there then myself.” Scott, a witness; 
testifies that “Irvine resided during the war within the military lines 
of the Confederates.” Shields, another witness, states that “‘ Barrow 
bought of Irvine between the first and tenth of February, 1864, a lot 
of cotton. At that time Irvine lived in Confederate lines and Barrow 
in Federal lines.” This purchase of cottton spoken of by Shields, 
there cannot be a remaining doubt, is the one alleged by plaintiff to 
have been entered into on the tenth of February, 1864. The effort of 
plaintiff to show that only a fort erected by the Federal forces at Pla- 
quemine was within the Federal lines is weak and abortive. We 
think the evidence establishes fully and conclusively that McWilliams, 
the plaintiff, at the time of the contract declared upon was residing in 
Plaquemine; that his residence there was a fixed residence from the 
fact of his having taken the oath of allegiance to the United States, 
and having a store and selling merchandise there, which he no doubt 
did by permission of the Federal authorities. It is equally established 
beyond doubt that Bryan & Irvine, at the time of their negotiations in 
cotton with McMasters & Barrow, were permanent residents within the 
so-called Confederate lines. It is clear then that the contract sought to 
be enforced by this action was entered into in contravention of a pro- 
hibitory law, and cannot therefore have legal effect. This court has 
repeatedly declared that it will entertain no action of this sort founded 
in derogation of peremptory law. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 








No. 2159.—Crry or New ORLEANS v. Mercuants Mutuat INSURANCE 
CoMPANY. 


The appeal will be dismissed if the transcript is not filed in the Supreme Court within three 
judicial days after the time allowed the appellant to bring up the record. 


PPEAL from the Seventh District Court, parish of Orleans, Collens, 
J. F. Michinard, for plaintiff and appellant, A. & M. Voorhies, for 
defendant and appellee. 

TALIAFERRO, J. The motion to dismiss this appeal must prevail. 
The transcript of proceedings in the lower court was not filed in this 
court within three judicial days after the time allowed for the appellant 
to file the record. 

It is therefore ordered that this appeal be dismissed at costs of the 
appellant, 
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No. 1469.—WiLi1am THIEL v, C, M. Conran. 


Where a promissory note is made payable ata particular place, as a bank, in an action against 
the maker it is not necessary to allege or prove that demand of payment was made at that 
place to enable the holder to recover. 5 An. 61. 

The miker of the note may, however, when sued, set up in defense that he had deposited the 
funds in the bank to meet the note at maturity, and show the damages he has sustained by 
the failure of the holder to demand payment at the place designated. 


geo from the Third District Court of New Orleans, Fellowes, J. 
John E. Holland, for plaintiff and appellant, C. M. Conrad & Son, 
for defendant and appellee. 

Howe, J. The plaintiff enjoined the execution of a writ of seizure 
and sale issued in executory proceedings for the collection of certain 
promissory notes secured by mortgage and vendor’s privilege. His 
petition alleges two grounds for the injunction. 

First.—That at the maturity of the notes he tendered payment, and 
that therefore the interest demanded from maturity could not be law- 
fully claimed. 

Second.—That the payee of the notes, defendant in injunction, was 
engaged in the service of the ‘‘so-called Confederate States,” as a 
member of Congress; that payment of the notes to him at their ma- 
turity and during the war was forbidden by law and general military 
orders, and that therefore the interest demanded after maturity could 
not be lawfully claimed. 

The answer was a general denial, with prayer for damages against 
both plaintiff and his surety. There was judgment in favor of de- 
fendant, dissolving the injunction, with damages against the plaintiff 
alone, and the plaintiff alone has appealed. 

As to the first ground of injunction the court a qua did not err. 
There was no sufficient evidence of a tender to suspend the accruing of 
interest. Two of the notes fell due May 1, 1862, and were by their 
terms payable at the Union Bank. If we give the fullest effect to the 
testimony on behalf of plaintiff we find that when these two notes fell 
due he went with one witness and offered to pay the notes with a check 
of another person on the Citizens’ Bank, but was told that the notes 
were not there, and the note teller declined to take the check, There 
was no tender in lawful money, nor was there any consignment of the 
amount due. C. C. 2163, 2164; C. P. 404 to 418; 6 La. 19; 4 R. 146; 
2 An. 441, 496; 14 An. 327. 

As to the other two notes, falling duc in 1863, there Was no attempt 
to show that any tender was made. 

Upon the second ground of injunction the court did not err. There 
was no evidence adduced to establish the allegations in regard to the 
defendant, and we are not aware of any rule of law which authorizes 
us to take judicial notice of the actions of private individuals, It is 
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therefore unnecessary to consider what effect the proof of this aver- 
ment would have. 

It is urged by plaintiff that the notes were payable at the Union 
Bank; that no demand was made there until long after maturity, and 
that for this reason the interest ot eight per cent. stipulated after ma- 
turity cannot be recovered. If we admit that this point can be raised 
under the pleadings in this case, we reply that in the first place there 
is evidence to show that the agent of defendant presented the notes at 
the Union Bank for payment as they fell due; and in the second place 
if the testimony of the agent be considered as not establishing this 
fact, the theory of the plaintiff is incorrect in law. We consider it as 
well settled in this State since the case of Ripka v. Pope, 5 An. p. 61, 
that where a promissory note is made papable at a particular place, as 
a bank, in an action against the maker it is not necessary to allege or 
prove that a demand of payment was made at that place to enable the 
plaintiff to recover; and that to found a defense upon a want of such 
demand the defendant (or in this case the plaintiff in injunction) must 
show some resulting injury. If the maker show that he had funds at 
the appointed place at the appointed time, he might be exonerated 
from interest thereafter. If he show that he has sustained actual loss 
in consequence of non-presentment, as if the note be payable at a 
bank, and he deposit funds there to meet it, and they are lost by the 
failure of the bank, such loss might be pleaded in defense. But in this 
case there is no evidence of this sort. Story on Promissory Notes 3228 ; 
Parsons on Bills, vol. 1, p. 309 and notes; McCollop'v. Flaker, 12 An. 
551; Catalonge v. Alva, 13 An. 99; Stokes v. Forman, 12 An. 671. 

Upon the trial in the court below the plaintiff offered the record of 
the executory proceedings to show that the notes and act of mortgage 
were not stamped and that two of the notes had been restricted by a 
special endorsement, and that the order of seizure and sale was there- 
fore irregular, and the defendant objected. The court admitted the 
record in eviderce with the reservation “that if in an examination of 
the pleadings said record was not relevant to the issues presented it 
would not be allowed to weigh with the court in making up its judg- 
ment,” and the defendant excepted. The court in its judgment attached 
no weight to the evidence, and we think properly, inasmuch as the 
plaintiff in his petition for an injunction made no such averments as he 
thus sought to establish. 

The defendant has asked for an amendment of the judgment so as to 
condemn the surety on the injunction bond in solido with the plaintiff, 
but the surety is not before us. ’ 

For the reasons given it is ordered and adjudged that the judgment 
appealed from be affirmed with costs. 

Rehearing refused. 
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No. 1461.—Jreanne Bister et al. v. ANTON MENGE. 





The power of the husband to dispose of the community property is limited to that of alienation 
by sale or otherwise where an equivalent in value is impliedly received for the property dis- 
posed of, 

The husband is prohibited from making any conveyance inter vivos of the immovables of the 
community by a gratuitous title. 

At the dissolution of the community the wife is entitled to one-half of the immovables disp%sed 
of by the husband, by onerous titles in fraud of her rights, and she may enforce them 
directly afainst the parties in possession. 

Where a party in possession of immovable property by a gratuitous title is sought to be evicted, 
he cannot invoke the plea of prescription nor call the donor in warranty. 

A lease by the husband of immovables belonging to the community for a term of years, in the 
form of a donation inter vives, will fall if the donor dies before the expiration of the time. 


PPEAL from the Second Judicial District Court, parish of Plaque- 
A mines. Cazabat, J. Collens & Wooldridge and James Foulhouse, 
for plaintiffs and appellants. C. Roselius and Sambola & Ducros, for de- 
fendant and appellee, EL. H. McCaleb, tor warrantor. 

TALIAFERRO, J. Jeanne Bister, the widow of Joseph Laussade, and 
Eliza Laussade, her grand daughter, as plaintiffs, prosecute this action 
to recover from the widow and heirs of Anton Menge two arpents and 
a half of land, constituting a small portion of a tract containing four 
hundred and forty arpents lying on the Mississippi river in the parish 
of Plaquemines, and belonging to the community that existed between 
the widow Bister and her husband Joseph Laussade. By the partition 
of this land between the widow and the only heir of Laussade the part 
of the tract including the two and a half arpents fell to Mrs. Bister, 
who donated it to Eliza Laussade the coplaintiff in the case and the 
party principally interested in this suit. 

In February, 1851, Joseph Laussade executed before a notary and 
witnesses an act called a lease, by which he granted to Anton Menge 
the use of the two and a half arpents for the period of twenty years, 
The only conditions stipulated were as expressed in the act “that all 
trees and shrubbery that might be planted hereafter in and upon the 
said tract of land above described shall be the property of said Laus- 
sade, the said Menge having the right to gather the fruits of said trees, 
and in the event of the said Menge his wife and ehildren leaving the 
above premises befére the expiration of the said twenty years, he, she 
or they shall have the right only to take away from the said land said 
buildings and other improvements, as he, she or they might have con- 
structed and built on said land above described. The said Menge shall 
have no right to sublease or underlet the property above described ; 
and on him, his wife and children leaving the same, the said property 
shall be surrendered together with the trees, shrubberies and fruit trees 
thereon planted to the said Laussade, his heirs and assigns, with the 
exception of the buildings thereon.” 

Laussade died in 1854. The land was partitioned in January, 1866 
and in August following this suit was instituted. It is contended on 
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the part of the plaintiffs that the act in question was a mere donation 
of the usufruct of the premises deseribed. That the land bein: com- 
munity property the husband could legally make no disposition of it 
gratuitously ; that the act ceased to have any effect after his decease ; 
that the wife was no party to the act, never having signed it, aud, as 
averred, ignorant even of its existence. It is also urged that this act 
if capable at all of any legal éffect, is utterly null and without effect 
against the wife as well as against third parties generally, as it was 
never recorded. 

On the defense it is argued that the act is valid, as even by the ad- 
missions of plaintiffs, it was not done in fraud of the wife’s rights, 
That the failure to record cannot avail the plaintiffs, as the wife is not 
a third party to the acts of the husband. The defendants called the 
heir of Laussade in warranty and pleaded in bar of the action the pre- 
scriptions of one and ten years. The verdict of the jury before whom 
the case was tried, maintains the defendants in possession to the end 
of the term specified in the act, without the right to remove the build- 
ings and improvements made by them upon the premises, The plain- 
tiffs appealed and the defendants ask this court to amend the judgment 
of the lower court by allowing them to remove the buildings and im- 
provements according to the contract. 

The act under consideration we regard as a donation inter vivos; and 
affecting as it does community property, the principal inquiry involved 
in the case is, has the act any legal effect? 

Article 2373 of the Civil Code obviously limits the power of the hus- 
band to dispose of the real estate of the community to acts of alien- 
ation by sale or otherwise, where an equivalent in value is impliedly 
received for the community property disposed of. 

The second paragraph of that article strictly prohibits him from 
making any conveyance inter vives of the immovables of the com- 
munity by gratuitous title. The fourth paragraph construed in con- 
nexion with the second, can only be taken te contemplate a recourse of 
the wife against the heirs of the husband in cases where he has alien- 
ated the immovables of the community by onerous title in fraud of 
her rights. The case of the disposal of the immovables of the com- 
munity by gratuitous title is provided for in the second paragraph by 
absolute prohibition. The prohibition is unconditional and wholly in- 
dependent of the interest of the husband in making the donation. 
Where he disposes of the immovables of the community by onerous 
title, the wife’s right to pursue the heirs depends upon the question 
whether the alienation was made in fraud of her rights or not. In the . 
case of his disposal of immovables by gratuitous title no such test 
applies. The law in this case accords to the wife no recourse against 
the heirs of the husband. At the dissolution of the community arises 
the recourse of the wife against the heirs of the husband for one-half 
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the value of the immovables of the community disposed of by him 
under onerous title in fraud of her rights, and to recover directly from 
the parties in possession her share of the immovables disposed of by 
the husband by gratuitous title. 

The case of the heirs of Reine Trahan v. Michael Trahan et. al., 8 
An. 455, relied upon by the defendants, we think not applicable to the 
present case. There, the wife joined the husband in the act of eman- 
cipation of a slave ‘‘in consideration of his long and faithful services.” 
The brief remarks of the court in that case touching the right of the 
husband to alienate community property ought perhaps rather to be 
regarded as obiter dicta than as intended to establish a fixed rule on the 
H subject. 

The defendants being without title and in possession by the gratui- 
tous act of Laussade, their call in warranty and pleas of prescription 
cannot avail them. 

It is sufficiently clear from the evidence that the donation had its 
origin in the kind feelings of the donor towards Menge, who it is shown 
was in other respects the recipient of favors and benefits coming 
gratuitously from the same source. It equally appears that the widow 
and heir of his benefactor, after his decease in 1854, continued to ex- 
tend to Menge and his family for ten or twelve years a very commend- 
able degree of liberality and forbearance. The orange trees planted 
by Menge in 1851, had come to maturity and yielded him a handsome 
revenue for at least five or six years before the institution of this suit. 
One witness states that Menge’s crop of oranges for the year 1865, 
brought $600, and for the year previous $1,800. The large sum claimed 
by defendants as damages in case of eviction we apprehend is neither 
founded in law or equity. The plaintiffs pray judgment for the value 
of the fruits of the property from the time of the institution of the 
suit. The evidence adduced does not enable us to fix satisfactorily the 
amount if any that should be accorded. 

It is therefore ordered adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
| ordered, adjudged and decreed that the plaintiffs recover from de- 
| fendants the possession of the land and premises sued for, viz: Two 
arpents and a half of land described in the petition, the same now and 
: heretofore occupied by defendants under the act purporting to be a 
lease from Laussade to Menge executed in 1851; that defendants de- 
liver possession of the same to plaintiffs with the. appurtenances there- 
unto belonging, reserving to the defendants the right to remove from 
the premises the buildings and structures of every kind which they 
| have placed upon the said land. There is likewise reserved to the 
plaintiffs the right to prosecute their claim for the fruits as set forth in 
| their petition. 
It is further ordered that all costs of these proceedings be borne by 
defendants. 
Rehearing refused. 
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No. 1473.—ALEXANDER CARDAILLAC v. BERNARD Dutuv. 


The verdict of the jury unsupported by the evidence in the record will be set aside on appeal, 
and the judgment rendered thereon will be annulled and the suit dismissed. 






PPEAL from Sixth District Court of New Orleans. Duplantier, J. 
E. & C. Morel, for plaintiff and appellee, Julian Michel & Jules Lam- 
bert, for defendant and appellant. 

Wrty, J. Plaintiff sued the defendant for a sum of money, which he 
alleges is a balance due him on account of a partnership between him 
and the defendant during the year 1863, which partnership has never 
been settled. He sued for a settlement of that partnership, claiming 
that the defendant has all the books and assets thereof and refuges to 
settle with him. He also sued out a writ of arrest against the defénd- 
ant, alleging that he was about to remove from the State without leav- 
ing sufficient property to satisfy his demand. The answer is a general 
denial ; a special denial that the plaintiff placed in defendant’s hands 
any sum of money to be invested, and special denial that there ever 
was in his hands any books, papers or assets, as alleged by plaintiff, 
and a reconventional demand for damages on account of his illegal and 
wrongful arrest. 

There was judgment for plaintiff for $2080 70, and the defendant has 
appealed. The case was tried by a jury and the judgment rendered in 
accordance therewith. 

There was evidence of the partnership, but not a particle of proof 
to sustain the verdict that the defendant owed plaintiff the sum of 
$2080 70 or any other sum. 

One of plaintiff’s witnesses, Henry Pedaré, knew of the transaction 
of a small lot of cotton, the proceeds of which he divided between the 
plaintiff and defendant. 

Another witness for plaintiff, Alexis Dumestre, knew of the partner- 
ship, and that cotton was the principal commodity in which they 
transacted business; he was employed by them to collect the cotton ; 
having sold two lots of it, he paid to plaintiff and defendant each his 
share. Another of plaintiff’s witnesses, Francois Corre, also knew ot 
the transactions between plaintiff and defendant in reference to cotton. 
He states that a committee was appointed, of which he was one, to 
settle the accounts between plaintiff and defendant, in reference to 
transactions in hides and cotton. He says: “It was agreed that Mr. 
Duthu would pay Mr. Cardaillac a certain sum of money, the amount 
of which I do not remember, but believe to be between fifteen and 
seventeen hundred dollars. One of the members of the committee on 
that occasion bound himself as surety of Mr. Duthu to Mr. Cardaillac, 
this surety stating that he would the following day pay to Mr. Cardail- 
lac the amount, and I believe the amount was the following day paid 
to Mr. Cardaillac.” 

The testimony of the other witnesses is vague and indefinite, and 
there is no positive evidence to sustain the judgment for the sum re- 
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covered. We think the plaintiif has failed to make out his case, and 
the judgment appealed from is erroneous. 

It is therefore ordered that the judgment of the court below be 
avoided, annulled and reversed, and it is now ordered that there be 
judgment as of non-suit against the plaintiff, and that he pay the costs 
of both courts. 

Rehearing refused. 








No. 2076.—Louis Favrot v. MARTIN METTLER et als, 


The lessee cannot make repairs on the premises leased at the expense of the lessor without 
first putting him in default. 


PPEAL from the Fifth District Court, parish of East Baton Rouge. 
Posey, J. Favrot & Lamon, for plaintiff and appellant, Fuqua & 
Callahan, for defendants and appellees. 

LupetinG, C.J. The plaintiff leased to the defendant his house, sit- 
uated in Baton Rouge, for the period of three years, at an annual rent 
of one thousand and eighty dollars, payable in equal installments, on 
the first day of each month. 

The contract is in writing. It simply stipulates that Favrot lets the 
premises for the price and term above stated, and that the lessee binds 
himself to pay the price and to take good care of the property. 

The defendants made repairs on the premises, and when the plaintiff 
demanded payment of the rent at the beginning of the fourth month 
of the lease the defendants presented accounts paid by them for repairs, 
which they had caused to be made on the premises, some of which were 
rejected by the plaintiff, and defendants refused to pay the rent. 
Thereupon the plaintiff instituted this suit to recover of defendants one 
hundred and sixty-seven dollars for rent due, and one thousand dollars 
damages caused by the failure of defendants to comply with the terms 
of the lease. 

The items rejected by the plaintiff in defendants’ account pleaded in 
reconvention to plaintiff’s demand, are $46 for painting and $150 for 
plastering. 

The first question to be decided is, can the lessee make repairs on 
the premises leased, and charge the lessor for them, without having 
requested him to make the repairs? 

Article 2664 of the Civil-Code says: “If the lessor do not make the 
necessary repairs in the manner required in the preceding article, the 
lessee may call on him to do it. If he refuse or neglect to make them the 
lessee may himself cause them to be made, and deduct the price from 
the rent due on proving that the repairs were indispensable, and that the 
price which he has paid was just and reasonable.” 

“The owner of houses would soon be ruined, if it were permitted to 
every tenant to make such repairs as his fancy or caprice might dictate, 
without notifying the owner of the property of the intention.” 8 R, 171; 
5 An. 713; 5 An, 628, 
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The question is well settled that the lessee cannot make répairs at 
the lessor’s expense without first putting the landlord in default. 

There is no proof that the lessee ever called on the lessor to make 
the repairs, the price of which is claimed of him. Hence the lessor is 
not bound for the price of the repairs. 

It appears, however, from the statements and admissions of the 
plaintiff that he gave defendants credit for the price of the repairs, for 
which he thought he was responsible, and he sued for the balance of 
the rent due. In his brief the plaintiff further consents that the item 
for thirty dollars for glazing should be deducted from the rents. 

We do not think there is any ground for allowing the damage 
claimed. @ 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be avoided and reversed, and that there be judgment 
in favor of the plaintiff against the defendants in solido for the sum of 
one hundred and thirty-five dollars, with the lessor’s privilege upon the 
furniture, fixtures and other property provisionally seized in this case 
on the leased premises, and that the same be sold to satisfy this judg- 
ment. It is further ordered that the defendants pay the costs of both 
courts. . 








No. 1434.—Jonn W. Barry v. Wm. S. Prxe. 


A mandatary who has communicated his authority to a person with whom he contracts in that 
capacity, is not answerable to the latter for anything done beyond it. . 

A mandatary is responsible to those with whom he contracts only when he has bound himself 
personally, or when he has exceeded his authority without having exhibited his powers. 
Where the evidence in the record leaves the question of fact in doubt as to whether the agent 
is personally responsible on a note which he has given, the case will be remanded for the 

purpose of receiving further testimony on the point. 


PPEAL from the Sixth District Court of New Orleans. Duplantier, 
it. J. Cooley & Phillips, for plaintiff and appellee. Hays & New, for 
defendant and appellant. 

Hows, J. This suit was instituted upon the following note: 

** $8357 07. Baton RovuGe, March 27, 1862. 

“ Six months after date we promise to pay to the order of W. D. 
Phillips, Esq., and at the branch of the Louisiana State Bank, Baton 
Rouge, thirty three hundred and fifty-seven dollars and seven cents, in 
full for ninety bales cotton purchased this day. 

“S$. M. HART & CO.” 

The note was endorsed by its payee, and transferred to plaintiff long 
after maturity, and the case is therefore to be decided as if the suit had 
been brought by the payee. 

The answer admits that the defendant “ was a member of the firm of, 
8. M. Hart & Co., which in the year 1861, on the failure of the Legis- 
lature of Louisiana to make provision for carrying on the State Peni- 
tentiary at Baton Rouge, was appointed by Governor Moore agents of 
the State to conduct said Penitentiary, and to perform such acts and 










noo SUPREME COURT OF LOUISIANA, 





Jobn W. Larry ¥. William 8S. Pike, 





make such purchases as were necessary to keep the convicts therein 
employed, and thus save the State the expense of their maintenance. 
That as such some cotton was purchased of W. D. Phillips, of Baton 
Rouge, and the note herein sued on given as an evidence of a claim 
against the State of Louisiana. 

“That Phillips, a resident of Baton Rouge, was well acquainted with 
all the facts; that in selling said cotton he knew that S. M. Hart and 
respondent were acting as agents of the State of Louisiana in pur- 
chasing the same, and that credit was given to the State and not to 8. 
M. Hart & Co., and that 8. M. Hart & Co. in no way held themselves 
out as principals, but in all respects conducted themselves as agents, 
and that if the néte in question is not signed ‘ as agents’ by S. M. Hart 
& Co., it was due to a clerical error, and with no intention of exe- 
euting any other obligation than one against the State of Louisiana.” 

There was judgment for plaintiff, and defendant has appealed. 

It appears in evidence that at the same time the note was executed 
the payee, Phillips, signed the following bill and receipt: 

«§, M. Hart & Co., Agents Louisiana Penitentiary: 
“To W. D. Partirs: 















































‘For ninety bales cotton, 39,495 Ibs., at 8} cents............ $3,357 07 
Commissions 24 per cent...........-..0--0.. Spddnecesenses 83 93 
$3,441 00 


* Received, Baton Rouge, March 27, 1862, of 8S. M. Hart & Co., 
agents Louisiana Penitentiary, their note at six months for the sum of 
thirty-three hundred and fifty-seven and seven one-handredth dollars, 
being for amount of above bills. W. D. PHILLIPS.” 

The commissions in this bill were inserted by way of memorandum, 
in keeping the account between the State and 8. M. Hart & Co., pur- 
chasing agents, as by the terms of their employment they were to re- 
ceive two and a half per cent. for buying, and are not included in the 
amount of the note. 

The defendant has introduced evidence to show that the firm of 8. 
M. Hart & Co. was established solely for the purpose of acting as 
agents for the State in managing the business and mechanical depart- 
ments of the Penitentiary, and had no other existence or purpose ; that 
the fact was well known in Baton Rouge; that Phillips was an inti- 
mate business and social acquaintance of defendant; that the cotton in 
question was purchased for account and use of the State, and so 
charged on the books of the agents, and was manufactured into cotton 
goods for account of the State. 

As stated by counsel on both sides, the main question in the case is, 
to whom was the credit given in this transaction? Upon the strength 
of the-bill and receipt signed by Phillips at the time, and other evi- 
dence in the record, the defendant strenuously contradicts that the 
credit was given to the State, and that the holding of 8. M. Hart & Co. 
to a personal liability on the note did not enter into the contempla- 
tion of the parties at the time the note was made. 
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In the case of Selaroderie v. Hart, 20 An. p. 126, it was held that 
where the defendants, as agents for the Penitentiary, contracted with 
plaintiffs for a lot of lumber to be used in moving the machinery, and 
the bill for the price of the lumber was made out against them as 
agents, they could not be held personally liable, the plaintiffs having 
admitted their agency, and dealt with them in their representative . 
capacity. 

We do not perceive that this case differs from that, except in the fact 
that the note was given; and it cannot be doubted that the origin and 
consideration of that note may be inquired into in the hands of the 
plaintiff, who took it some three or four years after it felldue. We 
think the law has been well settled in this State since the case of Krum- 
baar v. Ludeling, 3 Martin 644. That of the defendant, maker of a 
note, shows that he was a mere agent throughout the whole transac- 
tion, and that within the knowledge of the plaintiff or of the payee 
in a case like this, the note is not binding on him, “ because in the lan- 
guage of the court in that case he is not a party to the contract, and as 
far as it relates to him it is without consideration ; and the attempt to 
enforce it is a violation of that evident justice and good faith which 
ought to direct and govern in all contracts.” 10 L. 390; 11 L. 13; 3 
R. 381. 

It is, however, contended by plaintiff that S. M. Hart & Co. exceed- 
ed their authority in making the note, and they must therefore be per- 
sonally bound by that note on the general principles of the law of 
agency inghis regard. But we apprehend that the reason of the rule 
that an agent who exceeds his authority is personally bound, is that he 
misleads the party with whom he contracts, and is therefore held on 
the ground of misrepresentation. The reason of this rule being absent, 
the rule ceases. It is provided, therefore, by the Civil Code (2981-2) 
that ‘‘ the mandatary who has communicated his authority to a person 
with whom he contracts in that capacity, is not answerable to the latter 
for anything done beyond it, unless he has ente to a personal 
guarantee ;” and that “‘ the mandatary is respon to those with 
whom he contracts only when he has bound himself personally, or 
wlien he has exceeded his authority without having exhibited his pow- 
ers.” And, therefore, in the case of Trastour v. Fallon, 12 An. p. 28, 
this Cour@pid in discussing a similar question, that ‘ to hold the de- 
fendant’s Hable the plaintiff must show that he contracted with them 
personally, or that they misled him by assuming to act for others with- 
out sufficient authority.” 

If S. M. Hart & Co. exceeded their authority in making the note in 
suit, and yet the limitations of that authority were known to the payee, 
the plaintiff could not, op that ground simply, recover; and on the 
other hand, if the note by which the plaintiff claims that S. M. Hart & 
Co. bound themselves-personally, was given as claimed in the answer, 
the plaintiff in the authority of Krumbaar v. Ludeling and the subse- 
quent decisions, could not, on that ground alone, recover. 
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The question still recurs, to whom was the credit given? Upon the 
j record as it comes to us, we do not feel justified either in affirming the 
judgment, or in rendering a judgment in favor of defendant. It 
seems to be one of those cases which justice requires to be remanded, 
in order that the main question as a question of fact may be settled 
ly further testimony. C. P. 906. 

It is therefore ordered and adjudged that the judgment appealed from 
be avoided and reversed, and that the cause be remanded for a new 
trial, the appellee to pay the costs of the appeal. 












































No. 1453.—Lor1n CHAPMAN v. TIE NEW ORLEANS, JACKSON AND 
GREAT NORTHERN RAILROAD COMPANY. 


Where a railroad company engaged in the carrying trade as common carriers for hire receives 
and receipts for property to be transported to another point on the line of the road, the 
burden of excusing its non-delivery at the point designated falls on the company. 

A judgment of the District Court not regular in form will be annulled on appeal, and such 
judgment as should have been rendered by the judge a quo will be pronounced by the 
Supreme Court. ‘ 


PPEAL from the Fourth District Court of New Orleans. Theard, J. 
Marr & Foute, for plaintiff and appellee, DL. HE. Simonds, for 
defendants and appellants. 

Howe, J. The plaintiff sues to recover the value, at Jackson, Missis- 
sippi, of a shipment of sugar and molasses delivered to the defendants 
at Hammond Station, on the twenty-fifth April, 1863, to be tramsported 
by the latter to Jackson. The shipment of the goods is admitted and 
the non-delivery at the place of destination. It also appears that the 
freight money was paid by plaintiff to defendants at Tangipahoa, a 
few miles beyond the point of shipment. The defense is that “at or 
near Tangipahoa Station the progress of said merchandise was arrested 
by ‘ Grierson’s d the same for security from devastation by 
Federal troops pped at said station, and by the impossibility of 
proceeding farther on the road in consequence of military orders as 
well as by destruction of the road. That while said merchandise was 
then and there at Tangipahoa the same was destroyed by a_military 
force acting under orders of Colonel Dumontiel, of the Cdlitederate 
army, and lost by a ‘vis major,’ by circumstances beyond the power of 
defendants to prevent and without any fault on their part.” 

There was judgment for plaintiff for the sum of $1274 33 in gold or 
| its equivalent in United States treasury notes with interest thereon 
from April 25, 1863, and defendants have appealed. 

The reception of the property by defendants as carriers for hire im- 
posed on them the burden of excusing its non-delivery, and the question 
whether the record establishes any legal excuse is mainly one of fact. 
The goods had apparently arrived as far as Tangipahoa on the twenty- 
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fifth of April, 1863, From that place to the point of destination they 
might have been carried in a few hours, the distance being about one 
hundred miles, They were there unloaded from the cars, pliced on a 
platform, and about the sixteenth of May following destroyer’, as a 
witness informs us, by ‘“‘Confederate soldiers, citizens and negroes, who 
knocked in the heads of the sugar*hégsheads and helped themselves 
and carried off as much as they could.” The witness continues: 

** Colonel Dumontiel left the same day, before the destruction, with 
a few soldiers, being chiefly if not entirely his staff. The Federal 
cavalry came into Tangipahoa in less than an hour after the destruction 
of the sugar, and they burned the depot and platform, and what sugar 
and molasses had not been taken off before they came was burned with 
the depot.” 

This cavalry appears to have been not Grierson’s but a force that 
came up from New Orleans. 

F, Dumontiel testifies that during April and up to the sixteenth of 
May, 1863, he was in command of the post of Tangipahoa, and saw 
sugar and molasses lying out at the depot there. He states that the 
road was cut by Grierson’s force between Tangipahoa and Jackson 
about the latter part of April, and certainly prior to the first of May, 
He does not fix the date, nor does he confirm the plea that the goods 
were destroyed by his orders. He states that before the road was cut 
by Grierson he had orders not to permit private freight to be trans- 
ported on the Jackson Railroad, and notified the railroad officers, or 
employes, at Tangipahoa of such military orders, but of these orders 
and that notification he does not fix the date. 

We have been referred by defendants to a “ pictorial history of the 
war” to show that the Jackson Railroad was cut by Grierson’s force on 
the twenty-eighth of April, 1863. If we admit that the date can be 
fixed by such method, we fail to discover in this or in the other facts of 
the case that the defendants have established any sufficient excuse for 
the non-delivery of plaintiff’s property. There is no proof whatever 
that the property was destroyed by orders of Colonel Dumontiel, and it 
is not necessary therefore to determine what effect such orders would 
have had in law, if given and obeyed. There is no proof when military 
orders were given to forbid the transportation of private freight over 
the Jackson road, and it is unnecessary therefore to consider what 
effect they would have had in law if they had been connected with the 
date when the goods arrived at Tangipahoa. Admitting that the road 
was cut by Grierson’s raid*on the twenty-eighth of April, 1863, we 
find that three days were available to the defendants to convey the _ 
property from Tangipahoa to Jackson, a journey of a few hours. The 
goods arrived at Tangipahoa on the twenty-fifth April, and the freight 
money was there paid by plaintiff to defendants; and the record does 
not disclose any reason sufficient in law to justify the unloading at that 
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station of the plaintiff’s property and the exposure of it to the destruc- 
tion which came some three weeks afterward. 

The judgment would be in all respects affirmed if regular in form, 
and for the proper amount of interest. As it is admitted by plaintiff’s 
counsel that the rights of his client would be satisfied by a judgment 
in lawful money for the sum fixed by the court as the value of the 
property, and as interest is due, not from the time of shipment but 
from judicial demand (5 Rob. 192), it is ordered and adjudged that the 
judgment appealed from be avoided and annulled, and that the plain- 
tiff have judgment against defendants for the sum of twelve hundred 
and seventy-four dollars and thirty-three cents, with five per centum 
per annum interest from February 1, 1866, with costs of the lower 
court, and that the plaintiff pay the costs of the appeal. 

Rehearing refused. 








No. 1987,—Manrie JoserHine Lapice, Wife of Jutes DELONGPRE 
FITZGERALD, v. P. M. B. Larice et al. 


P. M. B. Lapice and others executed their promissory note for $50,000 in favor of Marie Jose- 
phine Lapice for borrowed money. Marie Josephine Lapice afterwards made a marriage 
contract with Jules DeLongpre, in which among other stipulations this note for $50,000 was 
specially set apart to her as her dowery, an accurate description thereof being given ; they 
were subsequently married and the note passed into the hands of the husband. Held—That 
the stipulation of $50,000 in the marriage contract was merely descriptive of the note, and 
not an estimation, and the note or its vaJue did not fall into the community under article 
2334 of the C. C., and the husband became chargeable with no particular sum on receiving it, 

The wife, properly authorized by her husband or the judge, may sue for in her own name and 
recover the amount of a note settled upon her by the marriage contract as dowery. C. P. 107. 
The appearance of the husband to authorize the suit concludes him from any demand he 
might have against the makers of the note. 

The Judge of the District Court gave as reasons for judgment, ‘‘after hearing the evidence and 
argument of counsel and considering the law and the testimony adduced, and the reasons 
orally assigned, it is ordered, etc.’ Held to be a sufficient compliance with article 80 of the 
Constitution. 


PPEAL from the Fourth District Court, parish of St. James. 

e Beauvais, J. L. Castera and Carleton Hunt, for plaintiff and 

appellee, Fellows & Mills, Legendre d& Poché and FE. R. Beckwith for 
defendants and appellants. 

Wryty, J. On the first of May, 1856, the defendants executed and 
delivered to the plaintiff their promissory note for $50,000, due first of 
January, 1858, for borrowed money. In order to secure the payment 
thereof they executed a mortgage on their plantation in the parish of 
St. James. ' 

The plaintiff, the payee of the note, subsequently married Jules de 
Longpré Fitzgerald, and by a marriage contract she constituted to her- 
self in dowery this note together with other property. She finally in- 
stituted this suit, with the authorization of her husband, for the re- 
covery of the amount due on the note and to foreclose the mortgage. 
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The answer is a general denial and the prescription of five and ten 
years. The defendants subsequently filed a peremptory exception to 
plaintiff's right of action on the ground that by the marriage contract 
between plaintiff and her husband, “the note sued on and therein 
recognized as dotal property, was to be placed after the marriage in 
the control and under the administration of the husband, and plaintiff 
therefore cannot stand in court as plaintiff” to maintain this action. 

There was judgment in the lower court in favor of plaintiff and the 
defendants have appealed. 

The defendants contend that on the celebration of the marriage the 
note sued on fell into the community by virtue of an estimation thereof 
in the marriage contract under article 2334 of the Civil Code, which 
declares that, ‘‘If the dowery, or part of it, should consist in movable 
effects, valued by the marriage contract without declaring that the esti- 
mated value of the same does not constitute a sale, the husband be- 
comes the proprietor of such movable effects, and owes nothing but the 
estimated value of the same.” 

We have carefully examined the marriage contract and cannot per- 
ceive any estimAtion or valuation therein of the note sued on. 

The third article of the marriage contract declares that the future 
wife constitutes to herself in dowery, first, the sum of fifty thousand 
dollars, the amount of a note subscribed May 1, 1856, by Messrs. P. 
¢M. B. Lapice, J. Frank Lapice, Ambrose G. Lapice and Emile D. La- 
pice, her brothers, payable to her own order, January 1, 1858, and 
secured by mortgage on the plantation of said Messrs. Lapice, situated 
in this parish; the second, third and fourth clauses in said article refer 
to other property constituted as dowery without any valuation men- 
tioned. 

The fourth article of the marriage contract declares, that immediately 
after the expected marriage, the note of fifty thousand dollars, and the 
sum of six thousand five hundred dollars, which the future wife has 
just constituted to herself in dowery, will be delivered to the future 
husband who will give acquittance therefor, and will take charge of the 
same in order to account therefor according to law. 

The expression, the sum of fifty thousand dollars, mentioned in the 
third article of the marriage contract, is immediately qualified by add- 
ing the amount of a certain note which is fully described as the note 
sued on. This remark cannot be construed to imply a valuation or 
estimation of the note, especially if taken in connection with the 
fourth article which says immediately after the marriage the note of 
fifty thousand dollars, and the sum of six thousand five hundred dollars 
-which the future wife has just constituted to herself in dowery, etc. 
We can perceive no valuation of the note and do not think the husband 
became chargeable with any specific sum on receiving it. We regard 
the note as the dotal property of the wife and under article 2349 of the 
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Civil Code the husband will not be answerable for failure to colleet it 
when the same is not owing to his fault or neglect. 

The next question to consider is, can the wife sue for the recovery of 
the note, her dotal property, with the authorization of her husband? 

Article 2330 of the Civil Code provides that, ‘the husband alone has 
the administration of the dowery, and his wife cannot deprive him of 
it; he may act alone in a court of justice for the preservation or recovery 
of the dowery against such as either use or detain the same, but this 
does not prevent the wife from remaining the proprietor of the effects 
which she brought as her dowery.” Article 107 of the Code of Practice 
declares that, “husbands have under their control the personal and 
possessory actions to which their wives are entitled, though they be 
themselves minors; therefore they can proceed judicially and in their 
own name in whatever relates to the preservation of the dotal property, 
which their wives have brought to them by marriage as well as to the 
recovery of debts due them, these being under their administration. 
But actions relating to the ownership of the dotal or paraphernal prop- 
erty of the wife, or of some real right belonging to her, must be 
brought by the wife duly authorized by her husband, or by the judge 
if he fails to do it.” : 

In a contract between the husband and the wife for the administra- 
tion of the dotal property, the rights of the husband would prevail. 
He had the right to sue in his own name on the note herein declared 
upon, under the articles of the Civil Code and Code of Practice just 
quoted. 

He may act alone in a court of justice for the recovery of the dowery 
against such as detain the same. C. C. 2330. 

The law does not declare he must act alone. Itsays he may act alone. 

This right is personal to the husband and is based upon the supposi- 
tion that the dotal property is under his administration. 9 A. 12. 

Because the law has provided that the husband may proceed in his 
own name to recover debts due his wife, does that prohibit him from 
permitting or authorizing his wife to sue therefor, as in this case, in her 
own name? We think not. The law has not rendered the wife ab- 
solutely incapable of suing, with her husband’s authorization for her 
dotal property. On the contrary it expressly declares that actions 
relative to the ownership of dotal or paraphernal property or of some 
real right must be brought in the wife’s name. C. P. 107. 

The defendants however, contend that under the general rule a 
married woman cannot sue or be sued, and that where she brings an 
action she must show by proper averments that she is within the ex- 
ception to the rule. They rely upon the case of Mrs. Jane Cowand, 
wife of Akin v. Mrs. Josephine Pulley, widow of Cowand. 9 A. 12. 

‘That case is not analagous to the one we are now considering. In 
that case the wife sued without the authorization of her husband on a 
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note which accrued during the existence of the community made in 
her favor by her husband and his partner, the husband of the de- 
fendant. The defendant in that case excepted on the ground that 
plaintiff was a married woman and had averred no facts in her petition 
which in law authorize her to stand in judgment without the aid of her 
husband. 

The note was prima facie a community asset, and the husband as 
head and master thereof refused to authorize his wife to sue. The 
exception was properly sustained. 

Without the authorization of her husband the plaintiff in this suit 
could not properly appear as plaintiff. 

The defendants have no interest in contesting the right of plaintiff 
to sue on the note unless they have some defense against the husband 
which they wish to set up, or unless the satisfaction of the suit insti- 
tuted by plaintiff would not release them from any demands of the 
husband on account of the note. 

They have not alleged they have a defense as against the husband, 
and we conclude they have none. The appearing of the husband to 
authorize the suit concludes him from any demands he might have 
against them on account of the note. 

In the case of Peyroux et al. v. Davis, 17 L. 480, this court said, “ the 
defendant must aver that he has a good defense against the real owner, 
otherwise, whether the plaintiff is the owner or not, is a fact which can- 
not avail him.” 

In the case of Shaw et al. v. Thompson, 3 N. S. 392, this court said, 
‘the suit appears to have been brought by the persons having the legal 
interest in the instrument sued on. Whether they were the owners or 
not, was a matter with which the defendant had nothing to do, as the 
judgment here formed res judicata against any other who might here- 
after have claimed an interest in it.” 

We conclude therefore that the peremptory exception to plaintiff's 
right to prosecute this suit is not well taken. 

We have carefully considered the evidence adduced by the plaintiff 
to prove the interruption of prescription and consider the interruption 
fully established. The books of the defendants in which the credits 
on the note of $50,000 were regularly entered for a series of years, the 
extension of the payment and the credits indorsed on the note by 

the agent of the defendants, the payment of the $4000 by check on 
' the Citizens’ Bank on the thirteenth of April, 1864, the production of 
the check itself, corresponding with the books of defendants, all cor- 
roborate the evidence of the plaintiff and clearly establish the inter- 
ruption of prescription. The interruption of prescription is fully es- 
tablished without the testimony of Barjoe. 

The defendants raise in their brief other points which we deem it un- 
necessary to answer. They are not such as to require serious con- 
sideration, 
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We will, however, observe in reply to the objection that the judgment 
appealed from does not conform to the eightieth article of the Constitu- 
tion, which requires judges to adduce the reasons on which their 
judgment is founded, that we find the following declaration in the 
judgment: “ After hearing the evidence and argument of counsel, and 
considering the law and the testimony adduced and the reasons orally 
assigned, it is ordered,” ete. We deem this a sufficient compliance with 
the constitutional provision. 12 A. 410. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Rehearing refused. 








No. 2074.—Cuartes Wieck v. H. V. Basin, ex sheriff, and others. 


A seizure and sale of property under a writ of fi. fa. was made on twelve months’ credit, for 
which a twelye months’ bond was given with approved security. At the maturity of the 
bond a fi. fa. was issued thereon against the principal and surety and property seized and 
again sold on twelve months’ credit, for which a second twelve months’ bond was giyen with 
approved security. At the maturity of this second bond execution again issued against the 
principal and surety. Held—That the second bond was taken without any warrant or au- 
thority of law and could not therefore be enforced in the summary manner provided by law 
for the execution of twelve months’ bonds. That execution on the second bond would be 
stayed by injunction. 


Ate from the Fifth Judicial District Court, parish of East Baton 
Rouge. Posey, J. T. P. Greves and Fuqua & Callihan for plaintiff 
and appellant. A. S. Herron and Favrot & Lamon for defendants and .« 
appellees. 

Howe, J. In 1861 the sheriff of the parish of East Baton Rouge, as 
tax collector, seized and sold certain property of G. W. Roberts for the 
purpose of making therefrom the amount of a State license. Laws of 
1855, p. 514, § 55. 

The sale was made on twelve months’ credit, and the purchaser gave, 
as sureties, on a twelve months’ bond, P. A. Kugler and Pliny D. Hardy. 

On this twelve months’ bond fi. fa. issued, and in May, 1866, certain 
real estate, the property of P. A. Kugler, one of the sureties, was seized 
and offered for sale for cash, but not bringing its appraised value, as 
required by the then existing law (Acts of 1866, p. 90), was offered 
on twelve months’ credit. It was thus sold on the fourth August, 1866, 
and P. A. Kugler, the surety and owner, bid it in and gave a twelve 
months’ bond, with plaintiff in this suit as surety. 

In August, 1867, after the maturity of the last bond, a writ of fi. fo. 
was issued on it, and the sheriff seized property of the plaintiff, who 
thereupon sued out the injunction now before us. There was judgment 
for defendants, dissolving the injunction, and plaintiff has appealed. 

We find no authority im law for the second sale on credit and the 
taking of the second bond. 

If we concede on behalf of the defendants that the first bond was 
valid, it should have been executed by a sale for cash. C. P. 720, and 
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act of seventh April, 1826, amending the same. The second section of 
the act of March 2, 1866, in force in August, 1866, if it apply, does not 
appear to have changed this rule further than to have required that, 
upon such sale, the property should be appraised, and realize in cash its 
appraized value. 

Without expressing then, any opinion upon the validity of the second 
bond as an obligation to been forced via ordinaria, we think it clear 
that it cannot be collected in the summary manner in which the defend- 
ants endeavored to proceed. Such summary process requiring no order 
of a judge, and in this respect swifter even than executory proceedings 
upon a mortgage, ought to be considered as stricti juris, and permitted 
only where it is clear that the bond, which the obligors acknowledge to 
have the force of a final judgment, is one given in pursuance of law in 
proceedings authorized by law. 

We have been referred by defendants to several cases in which it has 
been held by this court that the surety on a twelve months’ bond cannot, 
while his principal retains the property, be heard to allege any irregu- 
larities in the sale. 2 La. 360; 9 R. 185; 12 R. 206; 7 An. 542. This 
rule is well settled, and might be invoked against an attempt to enjoin 
the first bond. But we apprehend that it cannot be applied to the 
second bond, now before us, given in proceedings not authorized by 
law. 

For the reasons given, it is ordered and adjudged that the judgment 
appealed from be avoided and reversed. It is further ordered that the 
plaintiff have judgment against defendants perpetuating the injunc- 
tion issued herein on the twenty-fourth August, 1867, with Coste in 
both courts. 








No. 1482.—James A. Dovucuass v. S, C. MANNING. 


Asettlement of business transactions between parties by one giving his note for the balance 
due, will be couclusive where the proof in the record shows that no error occurred in the 


settlement. 
@ 


PPEAL from the Sixth Distriet Court, of New Orleans. Duplantier, 
J. Horner & Benedict, for plaintiff apd appellee. McCay & Luzen- 
burg, for defendant and appellant. 

Tariarerno, J. The plaintiff sues on a promissory note for $706- 
The defendant in his answer pleads a general denial. Afterwards in a 
supplemental answer he set up a reconventional demand founded upon 
claims against the plaintiff for a quantity of ballast and a large lot of 
implements used by stevedores in their business, which ballast and 
tools he alleged he left in charge of the plaintiff in the early part of 
1861; when, it seems, the defendant left the city and took up his 
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residence at Arcola and other places near the Jackson railroad. He 
avers that upon his return to the city in 1865, the plaintiff refused and 
failed to deliver to him certain tools, which he enumerates in detail, 
and that plaintiff had sold eleven hundred and fifty tons of the bal- 
last entrusted to him without accounting to him for the proceeds, 
which he fixes at the sum of six thousand nine hundred dollars. He 
alleges that the note sued upon was given through error and without 
consideration. He prayed>a trial by jury and judgment in reconven- 
tion for $7626, and interest, &c. Upon affidavit made the court 
ordered a trial by jury, to which plaintiff objected, and the objection 
being overruled, a bill of exceptions was reserved. 

The verdict of the jury was in favor of the plaintiff for the amount of 
the note, rejecting all claims on the reconventional demand. 

The court thereupon rendered judgment in conformity with the prayer 
of petition and the defendant has appealed. 

The plaintiff asks of us an amendment of the judgment allowing in- 
terest from twenty-fifth of September, 1865. 

We do not find it necessary in the decision of this case to examine 
the bill of exceptions. 

It seems that the defendant followed, previous to the late war, the 
occupation of a stevedore in New Orleans, and that the plaintiff was for 
a considerable length of time his chief clerk. About the beginning of 
the war the defendant left the city and remained away until the resto- 
ration of peace. He left in charge of the plaintiff implements of various 
kinds used in his line of business and a quantity of ballast. The plain- 
tiff sold a part of this ballast, in lots, to different purchasers; a part 
was stolen, and a part taken by the military authorities. He appropri- 
ated a portion of the proceeds by the instruetions of the defendant to 
the discharge of one of his debts amounting to $340 70, and doubtless 
accounted for the remainder in the settlement that took place between 
the parties, when the balance due the plaintiff, after the adjustment of 
all claims between them, was fixed at $700 and for which the defend- 
ant executed the note sued upon. A careful examination of the evi- 
dence convinces us that the verdict of the jury is fully sustained 
thereby. ° 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 
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No. 1468.—J: G. Rosenrietp v. Toe Apams Express Company. 


An application by defendant to remove a cause is analogous to a plea to the jw jsdiction, and 
when ordered by the court the party against whom it is taken may appeal, but when the 
order of removal is refused, no irreparable injury follows, and it is unappealable. It will, 
however, be examined on the appeal taken by defendant from a final judgmeut on the 
merits, and if found erroneous, will be corrected. 


The Adams’ Express Company, domiciliated in the State of New York, and all of its corporators 
citizens of other States than Louisiana, has a right, when sued in one of the courts of this 
State, by a citizen of the State, to remove the cause to the next Circuit Couit of the United 
States. Judiciary Act of 1789, Section 12. 


All proceedings taken in a cause by a State court after erroneously denying an application to 
remove to the Circuit Court of the United States, are coram non judice and void. 

Where the authority of an attorney at law to appear in a cause is not questioned it will be pre- 
sumed, and his acts will be binding on the party for whom he appears. 


PPEAL from the Third District Court, of New Orleans. Fellowes, 
A J. C. Roselius and Alfred Philips, for plaintiff and appellee. Sul- 
livan, Billings & Hughes, for defendants and appellants. 

Howe, J. The plaintiff brought this suit against the defendants, as 
express forwarders, and caused them to be cited through Alfred Lock- 
wood, The defendants, appearing by their attorneys at law, filed a 
petition for the removal of the cause for trial into the next Cireuit 
Court of the United States to be held in the Eastern District of Louis- 
jana, offering surety in such amount as the court might require, and 
took a rule to show cause why the case should not be thus removed. 
The petition was verified by Asa S. Blake, who states in his affidavit 
that he is superintendent of the Adams Express Company. It appears 
from the record that upon the trial of the rule “ the plaintiff objected to 
the transfer on the ground that the application was not in proper form, 
in this, that the authority of Blake, as superintendent of the company, 
does not extend to the power of representing the defendants in actions 
brought against them.” Upon the ground that no such authority had 
been delegated to Blake, the District Judge denied the application. 
The defendants, reserving their rights upon this point, proceeded to 
answer upon the merits, and upon the trial a judgment was rendered 
against them, from which they have appealed. 

The question which we meet at the threshold of the case is whether 
the District Court erred in refusing the application for removal. It is 
urged by plaintiff that as no appeal was taken from the judgment on 
the rule, the question cannot now be considered. The current of de- 
cision however, runs in a contrary direction. An application to re- 
move is analogous to a plea to the jurisdiction, and when a removal 
is ordered the plaintiff would be without remedy against such an order, 
unless by appeal. It is otherwise when the court retains jurisdiction ; 
the order is then an interlocutory decree, causing no irreparable injury 
and unappealable, but which may be examined on an appeal by defend- 
ant from the final judgment, and may then, if erroneous, be corrected. 
Higgins v. McMicken, 6 N. 8. 712; 2M. 176; 5 La, 378; 9 A. 241, 
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Proceeding then to examine the action of the District Court in this 
matter, we are constrained to the conclusion that it was erroneous. 
The defendants, averring themselves to be a corporation created by and 
under the laws of the State of New York, and that all its corporators 
are citizens of other States than Louisiana, had a right when sued in one 
of our courts by a citizen of this State, to remove the cause into the 
next Cireuit Court of the United States, under the twelfth section of the 
Judiciary Act of 1789, 1 U.S. Statutes 79. 

This right is established under the constitutional provisions respect- 
ing the judicial power of the United States, and the proceedings of a 
State court after erroneously denying it, are coram non judice and nu- 
gatory. Gordon v. Lengest, 16 Peters 97; Kanonse v. Martin, 15 How- 
ard 198, 

The law prescribes only the presentation of a petition by defendant 
on his first appearance, setting forth to the satisfaction of the court the 
necessary facts, and the offering of surety for the filing of copies of 
process in the next Circuit Court. It is the usual and approved practice 
to have this petition verified by an affidavit ; but we are not aware of 
any rule which would make the affidavit of Blake in this case unauthor- 
ized or unavailing. The plaintiff did not attempt to show that the pe- 
tition was in any respect untrue ; indeed, it seems to be settled that such 
an attempt cannot be permitted. 7 La. 394; 14 La. 515; 6 Rob. 33. 
The court does not seem to have questioned the truth of the petition 
and no objection was made to the bond. The decision of the court 
appears to have been based upon the authority of Fuselier v. Robin, 
4 An. 61, but that was a case where one attempted to obtain judgment 
against an absentee by citing an agent who had no special authority to 
receive citation, and it was correctly decided that the judgment must 
fall for want of a foundation. But in this case there is no question of 
sufficient citation. The plaintiff’s petition does not aver agency in any 
one ; a copy, with citation, was served on Lockwood, the only evidence 
of whose agency is found in the statement by the sheriff in his return 
that he knew him to be such lawful agent ‘‘ by interrogating him.” 
The defendants then appeared by their attorneys at law, members of 
our bar, whose authority is not questioned and will be presumed. 8 N. 
S. 234; 16 La. 368. Upon that for the first time appearing they make 
a showing which would seem to have entitled them to the removal of 
the cause to the Federal court: 

For the reasons given it is ordered and adjudged that the judgment 
appealed from be avoided and reversed, and the case remanded to the 
District Court, with directions to accept sufficient surety for the 
removal of the cause to the next Circuit Court of the United States for 
the District of Louisiana, and thereafter to proceed no further in the 
case. Itis further ordered that the appellee pay the costs of the appeal. 
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No. 1479.—Micnaet Duncan v. Georce Arno.p Hoitr & Co. 






Failure to except to the jurisdiction will not rendet valid a judgment by a court without juris- 
diction ratione materia. 

A party, in whose favor a judgment has been rendered by a court having no jurisdiction, need 

_ not be made a party to the appeal. 

Where a lot of cotton is sold by weight, delivery does not take place until the cotton is weighed. 
The sale is incomptete until actual delivery has taken place. The fact that the vendor sub- 
sequently sold and delivered the cotton to another party is incompatible with delivery to the 

first vencee. 















PPEAL from the Second District Court of New Orleans. Thomas, 
J. Randolph, Singleton & Hardie, for plaintiff and appellant. 
Campbell, Spofford & Campbell, for defendants and appellees. 

Wyty, J. Plaintiff sued the succession of George Arnold Holt and 
T. J. O'Regan, the surviving partner of the commercial firm of George 
Arnold Holt & Co., in solido, for the amount claimed by him in the 
Second District Court of New Orleans. 

Both defendants appeared and pleaded to the merits, and there was 
judgment in their favor. 

Plaintiff appealed. 

Appellees move to dismiss this appeal because T. J. O'Regan, one of 
the defendants, has not been cited nor in any manner made party to 
the appeal. 

Appellant contends that it was unnecessary to make O’Regan a party 
to the appeal because the judgment against him is a mere nullity, the 
Second District Court of New Orleans not having any jurisdiction as to 
him. 

It is well settled that all parties interested in maintaining the judg- 
ment must be made parties to the appeal or it will be dismissed, 12 R. 
203; 11 A. 409; 12 A. 775. 

Is T. J. O'Regan interested in maintaining the judgment of a court 
that had no jurisdiction of the case ratione materia ? 

We think not. His failure to except to the jurisdiction of the Probate 
Court did not render valid the judgment as to him, which that court 
had not jurisdiction to decree. 

The judgment as to O’Regan was a mere nullity, the Second District 
Court of New Orleans having only probate jurisdiction. 

The motion to dismiss is therefore overruled. 



























On rue Merits. 






Plaintiff alleges that he sold to the defendants on third February, 
1866, one hundred and forty-five bales of cotton weighing fifty-three 
thousand and twenty-two pounds, at forty-eight cents per pound, 
“that on the fifth February, 1866, the defendant’s broker caused said 
cotton to be turned out, sacupled, classed, marked and transferred upon 
the books of the cotton press into the name of said defendants ; and the 
said cotton was about being weighed by the weigher acting for the 
plaintiff when the weigher acting for the defendants forbid the weigh- 
ing of said cotton ;” the next day the brokers of the defendants notified 
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the plaintiff that the purcliisers refused té receive the cotton; some 
correspondence erisued between the vendor and vendees, and the latter 
refused to accept the delivery and pay for the cotton because, as they 
aver, it was found to be damaged and in unmerchantable order. 

Plaintiff avers that he subsequently placed the cotton again upon the 
market and caused it to be sold as soon as it could be done without 
injury by a prudent and skillful broker, who obtained therefor forty- 
four cents per pound, the highest market price, cotton haying declined 
several cents per pound in the meantime. . 

He now sues the defendants to recover the difference in price between 
the amount received by him for the cotton at the last sale and the 
amount agreed upon in the negotiation with defendants. 

The defendants denied generally the allegations of plaintiff, and 
averred they were not liable for the difference in the price of the cotton 
as claimed ; that they never received the delivery of the cotton they 
had negotiated to buy ; that they had a good reason to refuse to accept 
the delivery of said cotton “ on account of the wet, pulpy, and unmer- 
chantable condition of the bales at the moment plaintiff sought to 
impose said cotton on them, which they then, for the first time, dis- 
covered.” 

There was judgment in favor of the defendants, and plaintiff has 
appealed. 

The plaintiff in his brief insists that the “cotton was by the pur- 
chaser’s classer classed, marked, received and transferred on the black 
book of the cotton press from the plaintiff to the purchasers; and that 
this constituted a sale.” The evidence satisfies us that the sale to the 
defendants was never perfected by the weighing and delivery of the 
cotton. It would be strange for the cotton to be transferred and de- 
livered to the defendants and yet plaintiff be able to retain possession 
of the cotton and sell it to other parties which he did in a few days after 
the alleged sale. 

The letters of plaintiff and the defendants, their correspondence in 
reference to the sale, made part of plaintiff’s petition, show that the 
sale had not been consummated by delivery of the cotton. In plaintiff's 
letter of sixth of February, 1866, he says to the defendants : “if you per- 
sist in your refusal already made to receive said cotton and pay for the 
same I shall sell the same for your account and shall hold you respon- 
sible for whatever damages I may sustain in consequence of said re- 
fusal.” 

Upon the samples, and without seeing it, the defendants negotiated to 
buy the cotton at forty-eight cents per pound. It was never weighed 
and legally delivered to them. Article 2433 of the Civil Code declares 
that: “ When goods, produce or other objects, are not sold in lump, 
but by weight, by tale, or measure, the sale is not perfect, inasmuch 
as the the things sold are at the risk of the seller, until they be 
weighed, counted or measured; but the buyer may require either the 
delivery of them or damages, if any be for the same, in case of non- 

execution of the contract,” 
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Having sold the cotton by sam, tes to the defendants, it was thé duty 
of thé plaintiff to tender to theni the delivery of the bales corres- 
ponding with the samples in quality, and in good merchantable con- 
ditioti. Without doing so he could not complain if the defendants 
refused to accept the delivery and to comply with the ternis of the 
contract. 

The evidence in the record is somewhat conflicting, but it fully estab- 
lishes the fact that the bales were in bad order and in an unmer- 
chantable condition. The witness Borrin, a licensed cotton weigher of 
the city of New Orleans for the last fourteen years, employed by the de- 
fendants to examine the cotton and see whether it was free from 
country damage, false packing and to attend to the weighing, declares 
that on a particular examination Sf the lot, say eighty or ninety bales, 
““T found a considerable number of damaged and unmerchantable bales. 
The nature of said damage being a layer or wrapper, enveloping nearly 
the whole bale, and under the bagging of dry rotten cotton, highly dis- 
colored from long previous exposure to wet, the same influence which 
had destroyed the staple. The bagging and rope on these bales were 
rotten so as to be easily sundered by the hand.” The same witness 
again testifies, ‘‘ 1 made two examinations; on the first I refused to take 
it and so repcrted. I then returned in company with Mr. Duncan, the 
vendor, and made a second and more particular examination. I was 
about three-quarters of an hour or an hour examining it on the first 
occasion. The second required much longer time. I also gave it a 
third examination in company with Mr. Henry Miller, an experienced 
cotton classer, and John H. Smith, also a classer and receiver of cotton.” 

The witness Smith says: “I was called asa third party, and I ex- 
amined the cotton in question; thirty-six bales in the press room of 
Fassman’s press found damaged and gone to pulp on the outside ; nine- 
teen bales on the opposite corner of the yard were damaged, but I would 
have taken them on a proper allowance. I then called on the yard 
clerk to show me the balance of the cotton. * * * He informed me 
it was ho use; it was pretty much all the same. I reported accordingly 
to Mr. George Arnold Holt, and of course the cotton was rejected as 
unmerchantable. I have been an expert in cotton the last twenty 
years. Taking the lot as a lot it was not in a merchantable condition.” 
The witness Campbell who received and weighed the cotton for O. B. 
Graham & Co., who afterwards purchased it, says: “I examined it 
thoroughly, looking at every bale and having my men to tear off the 
bagging. The condition was very bad. It was all in bad condition 
except a few bales.” 

From the evidence we conclude that the cotton was not throughout 
equal to the samples and in good merchantable bales. The tender of 
delivery of such bales, damaged and pulpy in the outer layer, and in bad 
order, was not such a tender as would subject the defendants to damages 
on failing to accept the delivery and to comply with the terms of the 
sale. 

The plaintiff failed to put the cotton iu good order, when objected to, 
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and to tender the same for delivery to the defendants as merchantable 
bales, in every respect corresponding with the samples. 

This was a pre-requisite before the seller could demand of the 
buyers to receive it and pay the price, or in default thereof become 
liable to him for damages. 

We concur in the opinion of the court below who heard the delivery 
of the evidence by the witnesses, that the plaintiff has failed to make 
out such a case as entitles him to a judgment. 

It is therefore ordered that the judgment against the plaintiff and 


in favor of the defendant, the succession of George Arnold Holt, be 
affirmed with costs. 


Rehearing refused. ° 























No. 1459.—Joun B. Roru v. Mrs. M. A. HEBERT. 


Prescription may be pleaded in the Supreme Court and when no application is made to have - 
the case remanded to show an interruption, the plea will be maintained, if the documents 
declared upon are prescribed on their face. 


—o from the Second District Court, parish of Plaquemines. 
Cazabat, J. Sambola & Dueros, for plaintiff and appellee. EF. H. 
MeCaleb for defendant and appellant. 

Howe ct, J. The defendant has appealed from a judgment against her 
on three promissory notes, made by her on twenty-second January, 
1859, due all in the month of March 1860, to the order of and endorsed 
by Mrs. Valery Hebert, and to the suit on which she pleaded the general 
denial. In this court she has filed the plea of prescription of five years. 

Suit was instituted on the fifteenth October, 1866, and citation was 
served on fifteenth November following. No interruption of prescrip- 
tion appears, although the witnesses were interrogated as to a demand 
and promise of payment. Their answers show that the defendant has 
refused to pay the notes or acknowledge her obligation to do so. We 
consider that on the face of the notes and the record prescription has 
accrued, and as no application has been made to have the cause re- 
manded to show an interruption, we must sustain the plea. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of the defendant with costs in beth 
courts. 





No. 2035—E. Apams, Tutrix, v. M. Dermopy, et als. 


Where citation of appeal is not prayed for by the appellant, and none is issued to the 
appellee, the appeal will be dismissed. 


PPEAL from the Second District Court, parish of Jefferson. Pardee, 
A Cotton & Levy, for plaintiff and appellant. A. Cazabat and Me- 
Gloin & Kleinpeter, for defendants and appellees. 

Howe tt, J. This is an appeal from a judgment dissolving an injunc- 
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tion, sued out against the United States marshal and others, to enjoin a 
sale under a process from the United States Circuit Court in this city. 
A motion is made to dismiss the appeal (which was granted on a peti- 
tition), on the ground that the movers and no one in interest have been 
cited as appellees, nor has any citation been asked for in the petition 
of appeal. 

The motion is well taken. It may be considered as now settled in 
this court that when citation of appeal is not prayed for by the appel- 
lant, and none is issued, the provisions established by the act of 1839, 
and re-enacted in 1866, in favor of the appellant, are not applied to 
maintain the appeal, but the fault is attributable to the appellant, and 
the appeal dismissed. See the cases reported in 17 An. 74; 18 An. 626, 
700, and authorities therein cited, 

Appeal dismissed. 

Rehearing refused. 








No. 2142—Asat et al. v. L. G. Atkinson; P. B. Buntey et al. v. the 
same, and GOTTENGER, use of, &c. v. the same. 


The paraphernal property of the wife cannot be seized for a debt due the community, growing 
out of improvements made upon her hereditary lands, unti] her indebtedness to the commu- 
nity is judicially established. 

PPEAL from the Fifth Judicial District Court, parish of East 
Feliciana. Posey, J. Cross & Hardee, for plaintiffs and appellants. 

Muse & Pipkin for defendants and appellees. 

TALIAFERRO, J. In October, 1865, Adelia Atkinson, wife of the defend- 
ant, obtained against him a decree of separation of property, a disso- 
lution of the community of acquets and gains, which she renounced, 
and a judgment for $5000, with legal interest from judicial demand. 
About the same time, the plaintiffs alleging themselves to be judgment 
creditors of the defendant, severally issued executions under which 
they seized defendants’ interest in the following property: ‘‘ A certain 
tract of land upon which defendants, L. G. Atkinson, and his wife now 
reside, containing seven hundred and ten acres, and being the same 
land received by Adelia Boone, wife of said Atkinson, as a legacy from 
her father, John Boone, said land situated in the parishes of East Feli- 
ciana and East Baton Rouge; that interest consisting of the dwelling 
house, out houses, gin and all other buildings, and the increased value 
of clearing up, ditching and putting under fence two hundred and fifty 
acres of said land.” They then caused a rule be to served upon Adelia 
Atkinson to show cause. why the said land and improvements should 
not be sold together and the proceeds divided on a regular and double 
estimation in conformity with law. The wife, duly authorized, ap- 
peared and filed a motion to dismiss the rule, alleging several grounds 
of illegality in the plaintiffs’ proceedings against her. This motion 

. 
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was afterwards withdrawn and an answer filed. The answer contains a 
general denial and the averment that there is no foundation for the 
claim plaintiffs set up in right of her husband, and if there were, she 
would be entitled to compensate it by the judgment she obtained 
against her husband. She denies any right in plaintiffs to proceed 
against her property upon the claim set up by them, before at least 
obtaining a judgment of a competent tribunal ascertaining and fixing 
her liability, if any, for improvements made upon her hereditary lands, 

There was judgment rendered in favor of the wife, dismissing plain- 
tiffs’ suit, and they have appealed. To sustain the proceedings taken 
by them in this case the plaintiffs’ invoke the authority of the case of 
Dominguez v. Lee et al., 17 L. R. p. 295. We do not think the ruling in 
that case is favorable to the position they assume. In that case a judg- 
ment creditor of the husband seized a town lot, the paraphernal prop- 
erty of the wife, upon which there was a building when she acquired 
the lot as separate property. Subsequently and during marriage, other 
buildings of greater value, were erected upon the lot. The main question 
in the case was, whether the improvements made on the wife’s lot, with 
funds proceeding from a loan obtained by mortgaging her property, 
belong to the owner of the soil who put in jeopardy the loss of the lot 
itself, for te advantage of iis amelioration, or to the community. Not 
being shown that the funds with which the improvements were made 
were the separate funds of the wife, the court determined that they 
belonged to the community, and rendered them liable for the husband’s 
debt. But the injunction taken out by the wife to prevent the sale of 
her property, was perpetuated as to the lot, which was forbidden to be 
sold; ‘“‘the double estimate” spoken of, relating only to the buildings, 
one of which was the separate property of the wife, and the others, 
under the decision of the court, belonged to the community. In the 
ezse now under consideration the plaintiffs’ claim that the wife having 
renounced the community, all the improvements and ameliorations 
made upon the tract of land, the paraphernal property of the wife, 
belong to the husband and are liable to seizure for his debts; and that 
the improvements cannot, without waste, be sold separately from the 
lands. As to the correctness of these views in general, we are not 
required to express any opinion ; but we should hesitate to sanction the 
seizure of the wife’s separate property before her liability for a debt, if 
there be one due to the community, is, by judicial action, clearly estab- 
lished. This the plaintiffs have failed to have done. The testimony 
introduced on the trial determines nothing bearing directly upon the 
important point in the controversy, the enhanced value of the hered- 
itary land of the wife by means of the improvements made upon it 
during the marriage. The testimony is rambling and indefinite. Two 
witnesses speak as to the present value of the property, the land with 
all its improvements as they now exist. One of them fixes the value at 
five dollars per acre and the other at seven dollars per acre. One 
witness says unimproved lands in the Mighborhood, at present, are 
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worth not more than two dollars and a half per acre—another witness 
was unable to sell unimproved lands in the neighborhood at two ¢ollars 
per acre. 

We find no error in the disposition made of the case by the lower 
court, 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs. 2 An. p, 43; 6 An. p. 634; 
6 Rob. 513; 8 Rob. p. 188. 

Mr, Justice Howell took no part in this decision, 








No. 2182—J. D. Smirn v. His Crepirors, 


The tacit mortgage of the heirs of their deceased mother on the property of their father, for the 
restitution of the paraphernal property, or funds which he has received, only attaches on 
the property of the father from and after the date at which he becomes the owner of the 
property. 

The mortgage, resulting from a judgment against the husband and his brother in solido, ren- 
dered and recorded before the sale of the property from the brother to the husband, will 
take precedence of the tacit mortgage against the property of the husband in favor of the 
heirs for the restitution of the paraphernal funds of their mother deceased. Such prefer- 
ence of mortgage rights may be enforced against the proceeds where the property has been 
sold. 

A written act of sale of real estate has no effect against third parties until it is recorded in the 
proper office, unless it is shawn that the party affected by it had knowledge of its existence 
and contents. 


PPEAL from the District Court, parish of West Feliciana. Miller, 
J. W. D. Winter, for plaintiff and appellant. Collins & Leake 
and Race, Foster & E. T. Merrick, for opponent and appellee. 

Howe tt, J. The syndic herein filed an account of his administra- 
tion, by which, after allowing certain charges, he proposed to distribute 
the balance of the funds in his hands among the heirs of Mrs. Mary C. 
Smith, wife of the insolvent, on account of their claim for paraphernal 
funds received by the insolvent during the marriage and secured by 
legal mortgage. He also set down the said heirs as creditors with tacit 
mortgage in the sum of ten thousand dollars, for half the value of cotton 
on hand at the death of their mother and sold by the father. 

Alfred Penn, as a creditor, with a judgment duly recorded against 
Gordon A. and Joseph D. Smith, in solido, opposed the account on 
the grounds, among others, that his claim is omitted; that the claim 
of the heirs of Mrs. Smith to the funds to be distributed, and that for 
ten thousand dollars, are not legal charges against the insolvency, and 
if they exist, are ordinary claims; and that his mortgage upon the . 
property sold is superior to the title of J. D. Smith, the insolvent, who 
acquired it after the death of his wife. 

The facts necessary to the inquiry are tle following : 

In 1845 the Bank of Louisiana caused & plantation, called “ Solitude,” 

31 
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and the slaves thereon, to be sold as the property of J. D, Smith, and 
became the purchaser thereof, 

In 1846 the bank sold the same property to Gordon A. Smith, a 
brother of said J. D. Smith, and took a mortgage to secure the amount 
of the bond given in payment of the price. Ten days thereafter, Gor- 
don A. Smith executed this instrument: 

St. FRANCISVILLE, May 18, 1846. 

Having purchased of the Bank of Louisiana a certain tract of land, 
known as the Solitude plantation, and the slaves thereon, mentioned in 
said sale, mortgaged to the Bank by Joseph D. and Luther L. Smith, I, 
Gordon A. Smith, do agree and obligate myself, my heirs and assigns, 
when the amount of my bond for the sum of $11,779 97, shall have been 
satisfied, with the interest, to the Bank of Louisiana, by Joseph D. 
Smith and his wife Mary Cora Smith, to transfer and make good to 
them the titles to said property, they to remain in possession of the 
same, to guard and repair as for their own use and benefit, said property. 

(Signed) GORDON A. SMITH. 

In 1858 this same property was seized under a fi. fa. issued in the 
case of the “ Union Bank of Louisiana v. Joseph D. Smith, Luther L, 
Smith and Ann E. Smith,” when Gordon A. Smith, as owner thereof, 
enjoined the sale. A compromise was effected, by which Gordon A. 
Smith and Joseph D. Smith gave the Union Bank their joint and 
several notes amounting to five thousand dollars, which became the 
property of Penn, the opponent, who obtained judgment on three of 
them in 1865, against G. A. and J. D. Smith, in solido, which was 
recorded on seventh December, 1865. 

In June, 1863, Mrs. Mary C. Smith died, leaving nine children, the 
eldest being then married and of age. 

On seventeenth May, 1866, Gordon A. Smith, by authentic act, sold 
the Solitude plantation to J. D. Smith, nominally for five thousand 
dollars cash, but shown, by the testimony of the two, to haye been in 
consideration of the payment by J. D. Smith, prior to January, 1860, 
to the Bank of Louisiana, of the amount of G. A. Smith’s bond, in com- 
pliance with the above document of eighteenth May, 1846. 

On twenty-third May, 1866, six days after the above transfer, the 
succession of Mrs. Smith was opened and the father was confirmed in 
the tutorship of seven of the children. Inthe inventory, the “Solitude” 
plantation was included as community property, and the paraphernal 
claims, allowed by the syndic, were described. Counsel for the oppo- 
nent admit in their brief that funds of the wife amounting to six 
thousand dollars, were received by the husband in 1857 or 1858. 

On thirty-first January, 1867, J. D. Smith made a cession of his 
property to his creditors, placing on his schedule said plantation as 
community property, the proceeds of which are now in controversy 
between Penn and the heirs; 
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It is clear that the judicial mortgage in favor of Penn, the opponent, 
attached to said property on the seventh December, 1865, whether it 
belonged to Gordon A. Smith or Joseph D. Smith, for his judgment was 
against both, in solido, and was recorded on that day; and the question 
is, had the mortgage set up by the heirs previously attached? If so, 
it is because the property belonged to J. D. Smith before Penn’s judg- 
ment was recorded. 

The legal title to the property existed in Gordon A. Smith, until he 
transferred it on the seventeenth May, 1866, but it is contended that 
the property actually belonging to Joseph D. Smith by virtue of the in- 
strument of eighteenth May, 1846, the payment made by him in accord- 
ance therewith prior to the year 1860, and his constant possession up to 
the sale in these proceedings. This document, however, was never 
recorded, and whatever may have been its effect as between the parties, 
it had none as to Penn, until it was adduced on the trial of his opposi- 
tion herein—unless he had knowledge of it before, which is not shown. 
It is urged that his attorneys were aware of the actual ownership in J. 
D. Smith, because they were the attorneys of the Union Bank in 1858, 
when its seizure was enjoined and the compromise was made, and also 
were the attorneys of the insolvent in opening the succession in May, 
1866, when under their advice or superintendence, the * Solitude” plan- 
tation was inventoried as community property. 

The knowledge, presumed from the injunction against the Union 
Bank, is adverse to any ownership in J. D. Smith at that time; for the 
injunction was successful in leaving the ownership claimed and sworn 
to by Gordon A. Smith, undisturbed and recognized. At the date of 
opening the succession of Mrs. Smith, the transfer had been made to J. 
D. Smith, and the act of inventorying it as community property does 
not imply a knowledge in the attorneys that it had belonged to J. D. 
Smith by virtue of the written instrument in question. 

In no other mode is knowledge imputed to the opponent, and we are 
not prepared to charge him with any such knowledge upon the evidence 
in the record, which, on the contrary, shows the title to have been in 
Gordon A. Smith from the eighth May, 1846 to the seventeenth May, 
1866—over twenty years—during wich time his creditors could have 
made it liable for their claims against him. 6 A. 809; 16 A. 436. The 
claim of the opponent had its origin, as to him, in 1858, and passed into 
the form of a judgment with mortgage against him on seventh December, 
1865, and the property went into the hands or ownership of J. D. 
Smith incumbered with said mortgage, and then became also subject to 
the mortgage as against the purchaser, J. D. Smith, by virtue of the 
same judgment. C. C. Arts. 3289 and 3296. This case is not patallel 
to that of Peters v. Toby, 10 A. 410. 

Our conclusion is, that the mortgage of the opponerit is superior to 
any in favor of the heirs of Mrs. Smith, deceased wife of the insolvent, 
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and that, under the circumstatices, this mortgage can be enforced 
against the proceeds in the hands of the syndic. They are the proceeds 
of the property subject to opponent’s mortgage, which he can follow, 
and there is no proof that the mortgagor has other property. C. C. 
3362; C. P. 301, 402, 403; 7 A. 344. Such a proceeding avoids a cireuity 
of action. 

As the judgment of the District Court simply denies the right of the 
heirs to the fund derived from the sale of the plantation, distributed in 
the account now before the court, and cannot affect their claims against 
any fund to be hereafter distributed, or against their father, we deem 
it unnecessary to disturb said judgment; nor do we think it essential 
to pass on the bills of exception in the record. 

Judgment affirmed. 








No. 2087.—City or Baton RovGe v. T. J. Brrp, Suenrirr, et al. 


In the dedication of lands for the public use, no particular form need be observed ; all that is 
required is the assent of the owner of the land, and the fact of its being used for the public 
purposes intended by the appropriation. 

Where a dedication to public use of lands in squares, designated by metes and bounds is 
shown, and private individuals acquire the lands adjoining and surrounding it, with refer- 
ence to the boundaries thereof, the lands so dedicated for the public use are out of com- 
merce, and are not subject to individual or private ownership. 


PPEAL from the Fifth District Court, parish of East Baton Rouge. 

Posey, J. Burgess, Fuqua & Callahan, for plaintiff and appellant, 

A. M. Dunn and C. D. Favrot, Andrew S. Herron and Barrow & Pope. 
for defendants and appellees. 

LupE.inG, C.J. In January, 1867, the plaintiff obtained an injunc- 
tion to restrain the Sheriff from selling two squares of land situated in 
the city of Baton Rouge, designated in the pleadings as ‘‘ Mexico 
Square ” and ‘Government Landing.” The petitioner alleges that the 
property belongs to the city of Baton Rouge, and that it has been in 
the possession of the city for more than twenty years without inter- 
ruption. The petitioner then recites that the heirs of Elie Beauregard 
having instituted proceedings for a partition of the property, obtained 
an order to sell these squares for that purpose. The plaintiff denies 
that said heirs have any right, title or claim to the property, and prays 
that the city of Baton Rouge may be declared the owner of the two 
squares of ground, and be quieted in its possession thereof. 

The defendants deny all the allegations contained in the petition, 
and especially that the city of Baton Rouge has any title to the property 
in its own right ; they aver that if the city has any title, itis for the ben- 
efit of and interest for them. They allege that they are the true and 
lawful owners of the property, the sale whereof has been enjoined, and 
they pray that judgment may be rendered quieting them in their title 
and possession, and dissolving the injunction with damages, 
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The nature of the titles under whieh the parties respectively claim, 
is not stated in the pleadings. 

From the evidence and tlie brief in this case, it appears that the 
claim of the city of Baton Rouge to the property in question is founded 
on a dedication of these squares to public use, by Elie Beauregard, the 
ancestor of the defendants, who now claim to be the owners of the two 
squares. 

In the beginning of this century Elie Beauregard was in possession 
of a plantation adjoining the post of Baton Rouge, on which now 
stands the principal part of the city of Baton Rouge. He laid offa 
part of this tract into lots, streets and squares; he prepared a plan of 
the proposed city, and he published a notice of his intentions and plan. 

This must have been done anterior to the acquisition of Louisiana 
by the United States, as the map contains sites (emplacements) for the 
location of ‘Government Palace,” ‘Intendance,” and “King’s 
Store.” 

The map in evidence is admitted to be correct, and in exact accord- 
ance with the plan described in Beauregard’s advertisement. This 
map, as well as the advertisement of the plan of the city, clearly shows 
that the squares in question were intended to be dedicated to public use. 

On the map a space is designated as ‘‘ Plaza de Mexico,” and another 
space, fronting on the river, is designated as “ Plaza de Colomb.” In 
his advertisement Elie Beauregard says: ‘‘J’ajouterai seulement 
quelques explications relatif au plan actuel.” * * * “Ilya sept 
places publique de differentes dimensions.” Of Plaza de Mexico and 
Plaza des Florides he says: ‘‘ Ces deux places, qui pourraint étre, par 
la suite, ornées d’une fontaine dans leur milieu, auront 230 pieds de 
large sur 340 de longeur, et communiqueront 4 la Grande Place par des 
rues dé traverse.” 

Cousinard testified that he had known Mexico Square about thirty- 
eight or forty years—that it had never been held as private property, 
and was always considered as belonging to the city of Baton Rouge 
during that time. Government Landing, or Plaza de Colomb, is at the 
foot of Government street. 

J. E. Elam testifies that he has known Mexico Square and Govern- 
ment Landing about twenty-five years; that neither of these places 
had ever been claimed or occupied as private property during that 
time. They*were always considered and treated as public places. In 
1865 Mexico Square was surveyed at the instance of the city; streets 
were laid off, and trees were planted on the square. What is now 
known as Government Landing is designated as Plaza de Colomb on 
the plan of the city, and the tradition relating to it is that it was in- 
tended as a public landing. 

Has there been a dedication of the two squares to public use? 

“There is no particular form or ceremony necessary in the dedica- 
tion of land to public use, All that is required is the assent of the 
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owner of the land, and the fact of its being used for the public pur- 
poses intended by the appropriation.” 6 Peters 440; 3 An. 282. 

In this case an actual dedication has been proved. 

The consent of the owner is contained in the publication of his plan 
of the city, made at least as early as 1803, in which he says: 

“Ilya sept places publiques de differentes dimensions.” * * * 
‘**Tl y a aussi plusieurs autres emplacement destinés pour des établisse- 
ment publique, tels que Palais du Gouvernement, Maison de Ville, In- 
tendance,” ete. 

The map of the city represents the two squares as public places ; 
the spaces occupied by them are not divided into lots, and a name is 
given to each square—Plaza de Mexico and Plaza de Colomb. 

In the case of Beatty v. Kurts, 2 Peters 566, the Court held that there 
was a dedication to public use when a iot of ground had been marked 
out upon the original plan of an addition to Georgetown, “ for the Lu- 
theran Church,” and had been used as a place of burial from the time 
of dedication. In the case of the city of Cincinnati v. White’s lessee, 
6 Peters 182, the Court held that where a plan was made and approved 
by all the proprietors, by which a space was set apart as acommon for 
the use and benefit of the town, and no lots were laid out on the land 
so designated, it was dedicated to public use. The evidence in the 
record shows that the property in question has always been regarded 
as public places; that they have never been assessed as private prop- 
erty, and that they have been left unoccupied and open as commons 
for the use of the public from the date of the dedication till 1865, when 
trees were planted in the Plaza de Mexico. 

Lots were bought and sold with reference to the plan of the founder 
of the city. After being thus set apart for public use and enjoyed as 
such for more than half a century, and private rights had been ac- 
quired with reference to it, the original owner or his heirs cannot be 
permitted to deny or revoke such dedication. 

To do so would be a Violation of good faith to the public, and to 
those who have acquired private property with a view to the enjoyment 
of the use thus publicly granted, as was well said in the case of the city 
of Cincinnati v. White’s lessee. Referring to the system of law under 
which this case was decided, Judge Martin said: “ I haye looked in 
vain, in the opinion of the court, for a reference or aliusion to any 
principle pecvtiar to the common law of England. It has appeared to 
me that the case was determined on the first broad and genera! princi- 
ples of law mentioned in the Corpus juris civilis, viz: Honeste vivere, to 
act honestly, from which 1s deduced the maxim of polliciti servare fidem, 
when we have made a promise to keep it; and the necessary corollary, 
turpe est fidem fallere, it is shamefal to disappoint expectations ‘ve have 
authorized.” 5 La. 170 and 219. 

We are authorized. therefore, in holding that there was 2 dedication 
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to public use of the two squares in question, and that they are “ hors 
de commerce.” 

In the brief filed for the defendants, it is said “one of two things 
was intended by Beauregard—either that he intended to erect the neces- 
sary buildings, and to lay off and beautify the grounds himself, or the city 
was to doit. In the@rst place it would not be a dedication, and in the 
second the city would have to do the work intended before it could be 
invested with title.” This is an error of fact. As has already been 
stated, Beauregard dedicated certain squares to public use—he desig- 
nated them, in his advertisement, “ places publique,” and on the map, 
‘* plazas.” There were other sites (emplacements) for public buildings, 
which he designated in his plan, and which he expressly stated were 
to revert to him after the lapse of ten years, unless the buildings were 
erected within that period. 

But the squares in question are not included among the sites (em- 
placements) which were to revert to him, for no buildings of any kind 
were to be put upon them; on the contrary they were to be open 
squares—* plazas,” “ places publique.” 

The facts in this case are different from those in the cases in 5 An. p. 
8, 16 La. p. 705, and 14 An. 872. In these cases there was ‘‘ no evidence 
of dedication out of the plan (map), and none in the plan out of the 
word Coliseum,” ete. The court held that a Coliseum, market and 
church may be private property, and that merely writing these words 
across @ square ona plan of a town was not proof of the intention of 
the owner to dedicate them to public uses. But in this case there can- 
not be room to doubt what Beauregard’s intention was—his language, 
corroborated by the map in evidence, is unmistakable. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided and reversed, and that there be judgment 
in favor of the city of Baton Rouge, quieting it in its title and posses- 
sion to Mexico Square and the Plaza de Colomb, and perpetuating the 
injunction issued in this case. 

It is further ordered that the defendants pay the costs of both courts. 








No. 1460.—Tnropora Teresa Perry v. MARGARITTA WEBB. 


The right of expropriating a right of way over a neighbor’s property cannot be allowed, except 
in cases of extreme necessity, and where a party can make a road or passage over his own 
lots to the public streets, he must be required to doso. C. C. 695. 


PPEAL from Second District Court of New Orleans, Thomas, J. 
Collens d& Wooldridge, for plaintiff and appellant, J. M. Dirrham- 
mer, for defendant and appellee. 
Wryty, J. Plaintiff sues for a passage from her property over, de- 
fendants property to Washington avenue. 
The defense is a general denial and the prescription of ten years. 
There was judgment for defendant and plaintiff has appealed, 
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In 1852 the husband of the plaintiff acquired a lot of ground in a 
square that was surrounded by other lots then vacant, and for a time 
passed over the lots owned by the defendant. Subsequently this pas- 
sage was closed; and in 1861 the plaintiff bought from William Lange 
the lots contiguous to her own, fronting on Music street. 

Ever since said purchase plaintiff has had accgss to her property by 
passing over her own lots. 

The value of the property would be the same, according to the 
evidence, whether it had a passage over plaintiff's own property to 
Music street or over the defendant’s property to Washington Avenue. 
It is certain that the plaintiff has for many years been using the pas- 
sage over her own property, and has not apparently suffered any detri- 
ment by the closing of the passage over the defendant’s property. 

This case is analagous to that of Pousson v. Perché, 6 A. 119, in 
which it was held that, “the right of passing over the defendant’s 
property is the foreed expropriation of a participation in what belongs to 
her. This should never be done except in cases of extreme necessity.” 
Article 695 of the Civil Code gives the proprietor, whose estate is en- 
closed, and who has no way to the public road, a right to demand a 
passage over the estate of his neighbor. 

We cannot perceive any right of the plaintiff to set up such a de- 
mand, she having already access to her property over her own lots on 
Music street. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Rehearing refused. 








No. 2141.—LiquIpDATOR OF CLINTON AND Port Hupson RaImroap 
Company v. B. M. G. Brown anp Wire, and DEeLi1aA Haynes v. 
THE SHERIFF AND OTHERS, 


(Consolidated cases.) 


The fact that certain of the Clinton and Port Hudson Railroad bonds were kept in the same 
safe where the liquidator of the company kept its papers, books and assets did not operate 
a payment of the bonds nor an extinction of the mortgage. 

Where the Sheriff held an execution issued in favor of the company directing the sale of the 
mortgaged property, nothing short of a payment into the Sheriff’s hands would operate as 
a payment or satisfy the mortgage. 


PPEAL from the Fifth District Court, parish of East Feliciana. 
Posey, J. S&S. E. Hunter, for plaintiff and appellee, Cross ¢& 
Hardee, Race, Foster &@ E. T. Merrick, for defendants and appellants. 
Wrty, J. The New Orleans Gaslight Company recovered judg- 
ment against the Clinton and Port Hudson Railroad Company for a 
iarge amount, and ordering the liquidator of said company (an insol- 
vent corporation) to proceed to collect from the mortgage stockholders 
the amount due by them, to be applied to the payment of the claims of 
the Gaslight Company. 
The liquidator, Charles McVea, accordingly sued out an order of 
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seizure and sale against certain lands near Clinton, Louisiana, which 
B. M. G. Brown and wife mortgaged to the Clinton and Port Hidson 
Railroad Company on the seventh of November, 1835, to secure his 
subscription of sixty-two shares of stock amounting to $6200. 

Mrs. Delia Haynes, the owner of two hundred and seventy-two acres 
of the land, enjoined the sale. She acquired the land from her hus- 
band, Bythell Haynes, in settlement of his indebtedness to her for 
paraphernal funds, it having been purchased by him from the original 
mortgagor, B. M. G. Brown. 

She alleges that the debt for which the land was seized is due by 
Brown; she verily believes it has already been paid and that the 
seizure and sale is for the benefit of Brown. That said debt was paid 
in the following manner, to wit: ‘The Gaslight Company, the real 
plaintiffs, sold to said Brown bonds and coupons sufficient to pay said 
debt, that said bonds were sold on the express condition that they were 
to be applied to the payment of this debt; and that as to plaintiff and 
defendant, said mortgage debt for which this seizure is made is actually 
settled. That said Brown being bound by law to pay said mortgage 
debt and having virtually paid it as herein set forth, cannot through 
the agency of his creditor thus seize and sell said tract of land’sold by 
him to said Bythell Haynes, under whom petitioner holds with subroga- 
tion of all the rights of her husband.” 

Her petition concludes with a prayer for a writ of injuncticn for 
damages, and “ that it be decreed that said mortgage debt is fully paid 
by the bonds in the hands of said Brown or MeVea, sold by the Gas- 
light Company to him expressly to pay said debt.” 

On the twenty-fourth of September, 1863, James R. Shelton pur- 
chased the land in question from Mrs. Delia Haynes, and on the fourth 
of June, 1867, he intervened in this suit; adopting the allegations of 
Mrs. Haynes he prayed that the injunction be sustained, that the claim 
of the liquidator be rejected, the mortgage be erased and he be decreed 
the owner of the land. 

The court below rendered judgment in favor of the defendant, dis- 
solving the injunction without damages, dismissing the intervenor at 
his costs, and ordering the sheriff to proceed and sell the property 
seizud as directed by the writ. 

The plaintiff Mrs. Delia Haynes, and the intervenor James R. Shel- 
ton have appealed. 

The question to determine is, has the mortgage to the Clinton and 
Port Hudson Railroad Company been paid? 

Appellants contend it has. They insist that the Gaslight Company 
are virtually the owners of the mortgage under which the land in ques- 
tion was seized; that the original mortgagor Brown, purchased from 
said company their bonds for $620), with the understanding that he 
was to use them in discharging the mortgage. They say this consti- 
tutes a payment. 

We think the record does not sustain the assumption that the Gas- 
light Company are the owners or virtual owners of the mortgage. 

32 
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We understand their judgment against the Clinton and Port Hudson 
Railroad Company to be simply a recognition of their claims against 
the insolvent corporation and an order requiring the liquidator to col- 
lect forthwith the claims in his hands and apply the proceeds to the 
payment of their judgment. 

The judgment of the Gaslight Company did not decree them to be 
the actual or virtual owners of the mortgages held by their debtor, the 
insolvent corporation; the order requiring the liquidator to make col- 
lections and pay the judgment, did not operate as a transfer of the 
assets of the corporation. 

The purchase by Brown of $6200 of the bonds and coupons of the 
Gaslight Company for $1200 in cash, even though receivable at par in 
satisfaction of the mortgage, did not amount to a payment of the mort- 
gage. Even though they were sold to Brown for the express purpose 
of paying off the execution, still there would be no payment till the 
intention be carried into effect and the funds delivered to the sheriff or 
the liquidator. It is true the Gaslight Company received from Brown 
the $1200 in cash, but they delivered to him an equivalent, to wit: 
$6200 in their bonds and coupons, the market value of whicl» was 
doubtless equal to the $1200, Until these bonds and coupons or the 
cash are paid over to the sheriff or liquidator, there can be no payment 
of the mortgage. The bonds and coupons of the Gaslight Company 
which they sold to Brown are still held by him. They have never 
been given to the liquidator in payment of the mortgage. The liqui- 
dator testifies he ‘‘never had absolute control over them so as to ap- 
propriate them to the payment of this debt.” 

It matters not where the bonds were kept, whether in the same safe 
or same portfolio that the liquidator kept the assets of the insolvent 
corporation, the bonds remained in possession of the attorney and 
agent of Brown—they were and are, in effect, in Brown’s possession. 

Bythell Haynes, the husband of the plaintiff, and to whose rights she 
is subrogated, was well aware of the existence of the mortgage on the 
property when he purchased it from Brown; it was stipulated in the 
act of sale that “he (Brown) does not and will not warrant” against 
the mortgage in favor of the Clinton and Port Hudson Railroad 
Company. 

Bythell Haynes was the liquidator of the Clinton and Port Hudson 
Railroad Company at the time the Gaslight Company recovered their 
judgment. With a knowledge of all the facts he accepted title with- 
out warranty; and we consider the application comes with bad grace 
for relief under the equitable powers of this court. 

It is therefore ordered that the judgment appealed from be aflirmed 
with costs. 

Rehearing refused. 
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No. 2056.—Tue Srare or Louistana v. SINGLETON Parks. 


The qualifications of jurors to serve on the grand and petit juries in the courts of the State 
are, that they must be qualified electors of Louisiana. Acts of 1868, No. 110. 

Where one of the panel of the grand jury is disqualified, any indictment found by them is 
null and void, and the accused may raise the objection and show the fact after verdict. 


PPEAL from the Thirteenth District Court, parish of Concordia. 
Hough, J. 8S. Belden, Attorney General, for the State. James 
G. Leach and T. P. Farrar, for defendant and appellant. 

Lupetine, C. J. The record in this case shows that, on the same 
day, the defendant was indicted, arraigned and tried for the crime of 
murder. The jury found him guilty. 

A new trial was prayed for on the grounds—Ist, that the verdict of 
the jury was contrary to the law and the evidence; 2d, that defendant 
was not furnished a copy of the indictment and a listof the jury which 
was to @#y him, two entire days before the trial ; 3d, that since the trial, 
evidence material to his defense has been discovered. Later, an 
amended motion for a new trial was filed. It set forth the following 
grounds: 

1. That Robert Coulter, one of the grand jurors who constituted the 
grand juryewhich found the indictment against the defendant, was not 
a citizen of the United States, nor a duly qualified voter of the State 
of Louisiana, at the time he was elected, empanneled, sworn and 
charged as a grand juror, and, consequently, was not a competent juror. 

2. That five of the jurors, who tried the case, had formed and ex- 
pressed an opinion, adverse to the defendant, before the trial; and 
that the foregoing facts were not known to the defendant until after 
the trial. 

This application was supported by the affidavit of the defendant and 
others. 

The District Judge refused the new trial. A bill of exceptions was 
taken to the ruling of the Court, in which the foregoing facts, as well 
as the reasons of the Judge, are stated. 

It will be necessary to examine only one of the questions presented 
by the bill of exceptions. 

It appears from the record that Robert Coulter, one of the grand 
jurors composing the jury, which found the indictment, was incompe- 
tent, and that this fact was not known to the defendant until after the 
trial. Can this objection be urged after verdict. 

Mr. Wharton says, ‘‘anew trial will be granted at common law, 
where it appears after verdict that some one of the jurors should not 
have been permitted to sit upon the trial, on account of an entire legal 
incapacity.” Wharton 923; State v. Babcock, 1 Conn. 401. 

This Court has decided that such an objection to a petit juror, who 
tried the case, is not good cause for a new trial, because the accused 
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had had an opportunity to inquire into the qualifications of the juror 
upon voir dire examination; and having waived the right accorded to 
him by law, he waived, with it, every objection which he might have 
urged to the juror; and because he should not be permitted to take the 
chance of a verdict in his favor, and when it is rendered against him, 
to complain of the incapacity of those whom he had accepted. 8 R. 
596; 7 An. 122; 12 An. 678; 14 An. 461, 673. 

But these reasons do not apply when the objection is urged against 
one of the grand jurors composing the jury which found the indictment. 
The accused had no opportunity to question the grand jurors, and to 
object to any of them if they had not the legal qualifications. He did 

not, therefore, waive any of his rights. 

Neither could he urge an objection before trial, when he only learned 
of its existence afier trial. The law does not require an impossibility. 

In The State v. Jones, this Court said: “We find from Hawkins’ 
Pleas of the Crown, book 2, chap. 25, sections 26, 27, 28, tlt in the 
construction of the statute of the 2d Henry IV., C. 9, the following 
points have been decided: ‘That a person arraigned upon any indict- 
ment taken contrary to the purvieu of this statute, may plead such 
matter in avoidance of the indictment. That a person outlawed upon 
any such indictment without a trial, may show, in avoidance of the 
outlawry, that the indictment was taken contrary to the form of the 
statute. That if any of the grand jury, who find an indictment, be 
within any one of the exceptions of the statute, he vitiates the whole, 
though never so many unexceptionable persons joined with him in 
finding it.’ We feel satisfied that this construction furnishes the nicest 
and safest rule of decision; and that the incompetency of one of the 
grand jury so to find a bill of indictment, vitiates the whole proceed- 
ing.” 8 R. 617. 

Prosecutions shall be by indictment or information. Constitution, 
art. 6. 

“The qualifications of a juror to serve in any of the courts of this 
State shall be the following: 

To be a qualified elector of the State of Louisiana.” Acts of 1868, 
No. llv. 

Robert Coulter, not being a qualified elector of the State of Louisiana, 
was not a competent juror, and the bill of indictment found by the 
grand jury of which he was a member was a nullity. The District 
Judge should have set aside the verdict of the jury and quashed the 
indictment, when the fact was brought to his knowledge. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be avoided, that the verdict of the jury be set aside, 
and that the case be remanded to the District Court to be proceeded 
with according to law. 
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No. 2010.~Succession or Wipow A. D. Tureaup v. L. Grex, Ad- 
ministrator of R. Many, deceased, Opponent. 


When an heir becomes the joint proprietor of mortgageable hereditary property, the miortgage 
resulting from the recording of a judgment against him attaches to his part or portion 
thereof, subject to the prior debts and mortgages of the succession. The enforcement of 
such mortgage is dependent upon the final settlement of the succession. 

Where succession property has been sold at probate sale, the mortgage creditors may pursue 
the funds arising from the sal@y way of third opposition to the account of the adminiis- 
trator, and have their mortgage rights recognized and enforced against the proceeds of the 
sale of the mortgaged property, the same as they could against the property itself before 
the sale, 


PPEAL from the District Court, parish of St. James. Beauvais, J. 
Berault & Legendre, for plaintiff and appellant. Gaudet & Roman, 
for defendant and appellee. 

Howe tt, J. At the partition suit of the heirs of age, the District 
Judge ordered all the property (being immovable) of the succession of 
the widow A. D. Tureaud, declared to be held in common by the legal 
heirs, to be sold in block, which brought $100,000 payable according to 
the decree, $40,000 cash, and the balance in three equal installments, 
each payment divided into as many notes as the administrator required 
for the purpose of making a partition thereof among the heirs. After 
the sale the administrator, one of the heirs, filed a final account of his 
administration, showing a balance in cash of $33,000, and notes amount- 
ing to $60,000 in his hands for partition among the heirs, of which he 
made and filed along with the above account, what he termed a 
“tableau of partition,” allotting a sum of $18,600 to each heir, and he 
prayed that public notice of the filing of both, with his prayer for dis- 
charge be given; that the heirs be severally cited, that after due pro- 
ceedings the account and “tableau” be homologated ; that he be au- 
thorized to settle with the heirs and all concerned agreeably thereto, 
and that upon filing evidence of settlement with the said heirs and all 
concerned, he be discharged. 

The homologation of said account and tableau was opposed by L. 
Gex, administrator of R. Many, deceased, a creditor by judgment duly 
recorded, of Emile Tureaud, one of the said heirs, on the ground that 
the recording of his said judgment against said Emile Tureaud, prior 
to the sale for partition, operated as a judicial mortgage on all the 
property of the said debtor, and entitled him to be paid the amount 
thereof out of the portion accruing to the latter; and he prayed that 
the administrator of the succession of widow Tureaud be condemned 
to pay the amount of said judgment, interest and costs accordingly. 

The administrator of this succession excepted to the petition of op- 
position; that it showed no cause of action and no claim against the 
estate of widow Tureaud or the administrator, and answered that, upon 
receiving the price of the property sold, and reserving the sum neces- 
sary to pay the debts then outstanding and charges of the estate, the 
amount of cash and notes accruing to said Emile Tureaud by said 
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tableau of partition was paid over to him long previous to the filing of 
this opposition; that as administrator he was not bound to take notice 
of the pretended judicial mortgage against said Emile Turead ; that at 
the time of making the distribution among the heirs as aforesaid, the case 
of the said Gex, administrator, v. E. Tureaud, in which the alleged 
judement was rendered, was on appeal in the Supreme Court, and that 
in no capacity had he the right to withhold@from said E. Tureaud any 
sum to pay such judgment as might be renderéd in said suit; and he 
called in warranty the said Emile Tureand, who filed a general denial 
to the opposition, defended the administrator in his course of distrib- 
uting the funds among the heirs without taking cognizance of any pro- 
ceeding or process instituted by the opponent, denied the right of the 
latter, being no creditor of this succession, to intervene in this cause, 
and prayed that the opposition be dismissed and the account be ho- 
mologated. 

The exception was maintained, and the opponent appealed. 

We would remark here that the fact of the partition being made by 
the administrator and his call upon all persons concerned to show 
cause why his account of administration and ‘ tableau of partition ” 
should not be homologated, and the funds distributed and paid accord- 
ingly, may make this case one sui generis ; and the question we are called 
on by the parties to decide upon the exception is, does the opponent, 
under the law, disclose a right of action or a right to demand, in this 
form of proceeding, to be paid the amount of his judgment against one 
of the heirs, duly recorded before the sule for a partition, out of the 
portion of the proceeds of the immovable hereditary property in the 
hands of the administrator, and according to his said judgment debtor ? 

The answer to this question depends on the solution of the primary 
question whether or not a judicial mortgage attaches to the undivided 
share of an heir in the mortgageable property of a succession. 

Some doubt is cast upon this point in the opinion of two of the 
judges in giving the decision of the majority of the court, in the case 
of Voorhies v. DeBlane, 12 A. 864; but an examination of that case 
will show that the point was not decided, nor was it directly presented. 

The right of a coheir or coproprietor to create a conventional -mort- 
gage ow his undivided share of immovable property has been frequently 
recognized and enforced. See 12 R. 450; 3 A. 542; 9 A. 212; 12 A. 
236; 19 A. 167; C. C. 3268, 1434. This last article provides that the 
heir to whose share an immovable or other thing susceptible of mort- 
gage has fallen, is not bound by the mortgages which his coheirs may 


have given on their individual shares of the same previous to the par- 
tition, and these mortgages are dissolved of right, except upon the 
property which falls to the heirs who have given the mortgages, if the 
property is susceptible of being mortgaged. Article 3268 implies that 
one having a right that is suspended by a condition, or may be extin- 
guished in certain cases, may agree to a mortgage subject to the same 
condition and liable to the same extinction, 
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The heir being considered seized of the succession from the moment 
of its being opened, the right of possession, which the deceased had, 
continues in the person of the heir, as if there had been no interruption 
and independent of the fact of possession; and each of several heirs 
becomes an undivided proprietor of the effects of the succession for 
the part or portion coming to him, which forms among the heirs acom- 
munity of property as long as it remains undivided. C. C. 936, 1214. 

Now, article 3299 declares that the judicial mortgage takes effect 


from the day on which the judgment is pronounced, if it has been duly 


recorded ; and article 3296 says the judicial mortgage may be enforced 
against all the immovables which the debtor actually owns at the date 
of the recording, or may subsequently acquire. 

When, therefore, an heir becomes the joint proprietor of moritgage- 
able hereditary property, the mortgage resulting from the recording of 
a judgment against him attaches to his part or portion thereof, subject, 
however, to the prior debts and mortgages of the succession, and its en- 
forcement is dependent upon the final settlement of the succession. 

In this case the record shows, as to the point under consideration, 
that Emile Tureaud was a proprietor in common ‘With his coheirs, of 
the hereditary property, which was all immovable, and according to 
the foregoing principles, the judgment in favor of the opponent having 
been recorded prior to the sale, operated as a judicial mortgage on his 
share. A similar principle is recognized in the case of the Union Bank 
v. Marin, 3 A. 34,36, where it is distinctly announced that the legal 
mortgage of minors attaches on the undivided share of their tutor in 
the immovables ot a succession as soon as he accepts it, subject to the 
right of priority of the creditors of the succession. Article 3362 C. C. 
makes no distinction as to the kind of mortgage, whether conventional, 
legal or judicial, and it provides that the mortgages shall be paid out 
of the funds according to their rank. 

The next, or the original question here arises, as to the right of the 
creditor with a judicial mortgage to claim, by way of opposition, as 
done here (which we liken to a third opposition), the funds in the hands 
of the administrator accruing to his judgment debtor, and is not with- 
out difficulty. 

If the property had been partitioned in kind, the mortgage in ques- 
tion would have attached to and could have been enforced against the 
share allotted to the judgment debtor. C.C. 1434; Acts of 1855, p. 337. 
And if the mortgage were conventional, it would, according to the in- 
terpretation given to the above article and statute, in the succession of 
Pigneguy, 12 R. 450, have been raised from the property and attached 
tothe proceeds. This doctrine has been reaffirmed in 9 A, 212, and 
12 A. 236, and is recognized in the case of DeBlane v. Dumastrait, 3 
A. 546. But the rule is deemed by some to be different as to general 
mortgages, and the articles 710 et seg. C. P. said to apply. In Lecar- 
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pentier v. Lecarpentier, 5 A. 499, it is said, the act of 1843, p. 44, re- 
enacted 1855, p. 337, is not applicable to dicitations under which the 
property is adjudicated to a party having previously no interest in it, 
and the intimation in Union Bank v. Marin, 3 A. 36, that a public sale 
under a consent decree caused the minor’s mortgage to attach to the pro- 
ceeds, was declared to have originated in a misreading of the act of 
1843. But in Fabre v. Hepp, 7 A. 9, it was held that the sale under 
an order of the court of the tutor’s property, with the undivided inter- 
est of his deceased spouse, released the mortgage in favor of the minor 
as to all the property, which doctrine Mr. Justice Rost, who dissented 
at the time, said in 7 A, 612, had become a rule of property, and 
should be respected. These conflicting views, it will be seen, arose in 
contests with the purchasers of the property sold, which was sought 
afterwards to be held liable to the general mortgages; and the diffi- 
culty may probably be considered as waived or removed in this case by 
the mortgagee’s pursuing the proceeds instead of the property. And 
after anxious and mature deliberation, we have concluded that the op- 
ponent herein has set out in his petition a cause of action—a right to 
be paid out of the funds which the administrator declares, in his tableau 
and petition, are in his hands as belonging and to be paid over to 
Emile Tureaud, the judgment debtor of the opponent, and which, 
under the pleadings and facts of this case, must be held to be liable in 
his hands to the demand of the opponent. 

If the mortgage attached to the property, and was raised therefrom 
by the sale under an order of court, it would seem to be a legal se- 
quence that it attached to the proceeds in the hands of the administra- 
tor, and the mortgagee entitled thereto, may take legal steps to re- 
cover them. And the right of creditors of heirs to intervene in the pro- 
ceedings for a partition is not unknown to our law. Article 1342 C. C. 
expressly accords it to creditors holding mortgages created by the donee 
on property to be collated, in order to oppose the collation which may 
injure their rights. 

It is therefore ordered that the judgment appealed from be reversed; 
that the excention of the administrator, Tureaud, be overruled, and 
this cause renruided to the lower court to bo proceec...d in according to 
lav 4 the opposition of L. Gex, administrator of ”. Many, deceased, 
Costs of appeal to be paid by the appellees. 








No. 2096.—Stratre or Lourstana v. Grorce A. Fospick. 


The penalties imposed on merchants for selling hay in the city of New Orleans without first 
having it inspected according to law is not a tax upon imports or upon the produce of other 
States of the Union brought here for sale, but is simply a protection to the public against 
the introduction of commodities that are unfit for commerce. 


The Constitution of the United States expressly permits the States’ to pass inspection laws. 


PPEAL from the Third Justice’s Court, parish of Orleans. Monta- 


mat, J. P. Hornor & Benedict, for the State, appellee. Given 
Campbell, for defendant and appellant. 








“ 
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Wrty, J. The State sues to recover from the defendant the penalty 
of one hundred dollars for s@lling one hundred bales of hay without 
having them inspected as required by the act of the twenty-e'ghth 
March, 1867, entitled “ An Act to establish the office of Inspector of 
Hay for the city and port of New Orleans, and to regulate the duties 
appertaining to the same,” and by the Act amendatory thereof, ap- 
proved September 18, 1868. 

The answer admits that the defendant sold the hay without having 
the same inspected under the acts of the Legislature referred to; but 
denies any liability to the State for violating said acts; it avers that 
the hay was produced in New York and consigned to him by citizens 
of that State for sale, and acting as a commission merchant, he sold it 
shortly after its arrival in the same packages in which it was prepared 
for market by its owners in New York. “ That the hay thus intro- 
duced into the State of Louisiana from the State of New York and thus 
sold, is exempt from import duty and other tax for the benefit of the 
State of Louisiana.” That said laws compelling said inspection and 
imposing a penalty for failing to comply therewith, are in conflict with 
the Constitution of the United States, and therefore void, being in 
effect laws levying import duties and regulating commerce between the 
States. 

The court below gave judgment for plaintiff and the defendant has 
appealed. 

The facts are not disputed; the defendant sold the hay without 
having it inspected as required by law, and the State claims the 
penalty prescribed in the law. 

The act of the eighteenth of September, 1868, amendatory of the 
third section of the act of twenty-eighth March, 1867, makes it the 
duty of the inspectors of hay to inspect all lots of hay in the city. * * 
It further provides “ that no hay shall be sold in the city of New Or- 
leans until it has been once inspected as provided for in this act, and 
that any person who shall sell hay in said city and port that has not 
been inspected as aforesaid, shall be liable to a penalty of one dollar | 
for every bale so sold, to be recovered with costs of suit, in any court 
of competent jurisdiction. 

The question to be considered is whether this act violates the Con- 
stitution of the United States. Article 1, section 8, clause 3 declares 
that: “the Congress shall have power * * * to regulate commerce 
with foreign nations, and among the several States, and with the Indian 
tribes.” 

The second clause, section ten, of the same article provides that “ no 
State shall, without the consent of Congress, lay any imposts or duties 
on imports or exports, except what may be absolutely necessary for execu- 
ting its inspection laws.” * * * 


33 
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The object of the inspection laws is doubtless to ascertain whether 
the merchandise is fit for commerce and to protect the community from 
fraud. In the act we are now considering we can perceive no import 

' duty or tax, nor any benefit resulting to the State except to protect its 
citizens and its market from commodities that are unfit for commerce. 
The fees allowed to the inspection officers are only a remuneration for 
their services; the defendant has not complained that they are exces- 
sive. The issue is not that the fees allowed the inspection officers ave 
more than are absolutely necessary, but that the law itself in effect 
levies import duties and regulates commerce between the States, which 
the Constitution of the United States prohibits. 

We do not perceive that the acts referred to levy any imposts or tax 
upon the products of other States sold in this State. 

The State derives no revenues therefrom. The acts are in the nature 
of police regulations established for the protection of the markets of this 
city against the sale of products unfit for commerce. The Constitution 
expressly permits the States to pass inspection laws. 

The authorities cited by defendant do not apply to this case. 
It is therefore ordered that the judgment appealed from be affirmed 
with costs. 








No. 2175.—STatTeE or Louisiana, ex rel. W. J. SANDLIN, District Attor- 
ney, v. THE JUDGE OF THE ELEVENTH District or LOUISIANA. 


A party cannot be sued at any other domicile or before any other court than the one having 
jurisdiction over the place of his residence. By the provisions of the act of the Legislature, 
approved April 19, 1861, No. 173, any party, defendant, is prohibited from electing any other 

domicile than that of his residence for the purpose of being sued. Acts of 1861, page 137. 





PPEAL from the District Court, parish of Caddo, Levisee, J. 8. 

Belden, Attorney General, for the State, appellant. C. Roselius, 
for defendant and appellee. 

HowELt, J. This isa proceeding under the act, No. 156, approved 
October 15, 1868, (session acts, p. 199) to declare the defendant dis- 
qualified to hold the office of Judge of the Eleventh District. 

The defendant is a resident of the parish of Claiborne, and, by con- 
sent, the suit was instituted and tried in the parish of Caddo, which we 
consider prohibited by article 162 C. P., as amended by act approved 
nineteenth March, 1861, which declares that no one shall be permitted 
to elect any other domicile or residence than his own for the purpose of 
being sued, except where expressly provided by law. There is no law 
making this case an exception. 

The Constitution, article 90, has directed how a case may be tried 
when the judge of the court is interested. Consent cannot give juris- 
diction against .the law. 

It is therefore ordered that the judgment appealed from be reversed 
and this action dismissed, without prejudice to the rights of the parties. 
The appellee to pay costs of appeal. 
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No. 1005.—J. M. Jumsuarp v. P. Rocay. 


Where & party, during the Jate wat, plated 4 large arhotint of Confederate treasury notes in the 
hands of another as agent, to invest in the purchase of cotton, and the agent failed to give 
a correct and faithful account of the transactions to his principal, no action will lic to en- 
force a settlement of the dispute between the principal and agent. 


PPEAL from the Fourth District Court of New Orleans. Théard, 
J. A. &M. Voorhies, for plaintiff and appellant; A. Robert, for 
defendant and appellee. 

Wyty, J. Plaintiff sues the defendant to recover the value of 
seventy-eight bales of cotton which he alleges the defendant bought, 
as his agent, with his funds, and afterwards illegally sold and appro- 
priated the proceeds to his own use. 

The supplemental petition alleges that in January, 1865, petitioner 
by verbal agreement, appointed the defendant his agent to purchase 
cotton for him in the parish of Natchitoches, and that in a few weeks 
thereafter said Rogay purchased said cotton from the persons named in 
the original petition or account annexed, with funds which he had en- 
trusted to him for that purpose. 

The answer denies generally the allegations of the petitioner, and 
avers that the only transactions the defendant ever had with him was 
to sell him a lot of cotton in February, 1864. 

The court below rendered judgment in favor of the defendant, and 
plaintiff has appealed. 

It appears that the defendant, Rogay, was introduced to the plaintiff 
in this city in the early part of January, 1864, and sold him twenty- 
five bales of cotton then on Soldini’s plantation, in the parish of Natch- 
itoches, That about the same time the plaintiff gave the defendant 
$6000 in Confederate treasury notes, to invest in cotton for him in said 
parish. It appears that the defendant was a cotton speculator, having 
made investments therein before he knew the plaintiff, and having 
continued to purchase for himself after he had received the funds of 
the plaintiff. Shortly after receiving said funds from the plaintiff he 
went to Natchitoches parish and purchased some cotton ; he returned 
and had a settlement with plaintiff, paying him over three hundred 
dollars in Confederate notes and turning over to him twelve bales of 
cotton at Mrs. McTier’s at ninety-five cents per pound, amounting to 
$5700. He also sold the plaintiff several other lots of cotton stored on 
different plantations in said parish. 

The plaintiff subsequently went to said parish to look after his cot- 
ton, and was not permitted to ship it by the Confederate authorities 
then occupying the parish. It was afterwards burnt or stolen except 
eighteen bales, which the plaintiff recovered. 

Plaintiff instituted suit against Mrs. MeTier for the cotton on her 
place, and recovered judgment against her for its value, 
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Plaintiff contends that his agent,,the defendant, was unfaithful in 
reporting to him the cost of the MeTier cotton at ninety-five cents per 
pound, whereas, in fact, she sold it for only six cents per pound in the 
seed ; that the defendant invested the $5700 of his money in the pur- 
chase of the various lots which he afterwards sold to him; that plain- 
tiff actually purchased his own cotton from his agent. 

The evidence does not establish the allegations of plaintiff. 

There is no positive and satisfactory proof in the record, the wit- 
nesses appearing to derive their knowledge only from the statements 
of the plaintiff and the defendant in various conversations had with 
them, not in the presence of each other. 

Their testimony fails to establish that any of the lots of cotton ex- 
cept the McTier lot were purchased by the defendant with the funds of 
the plaintiff. 

Mrs. MeTier testifies that she sold her cotton at six cents per pound 
in the seed to Edward Seichepein. We do not think the proof is con- 
clusive that defendant bought the cotton for his principal at that 
price. The evidence, however, discloses that the funds placed in the 
hands of the defendant were Confederate treasury notes, and if the 
agent has not accounted satisfactorily to his principal for them, we can- 
not lend the aid of this court to settle disputes in reference to an un- 
lawful currency. If the agent bought cotton at six cents per pound 
and accounted to his principal in cotton at ninety-five cents per pound, 
then he would owe him the difference between the actual and pretend- 
ed price paid therefor. We cannot give judgment against the defend- 
ant for this difference in price without sanctioning transactions in-a 
currency reprobated by law. 

However contradictory and absurd the two affidavits of the defend- 
ant may be, they do not satisfactorily establish the main position of 
the plaintiff that his agent sold him the MeTier cotton and the Soldini 
cotton which already belonged to him, having been previously bought 
with his own funds. 

The cotton at Mrs. MeTier’s was bought for plaintiff and accounted 
for by his agent at ninety-five cents per pound. 

The testimony of Valade and the admissions of the parties in the 
record prove that the twenty-five bales on Soldini’s plantation were 
purchased by the plaintiff from the defendant at the time they became 
acquainted, and before he had the funds of the plaintiff. Plaintiff ad- 
mitted he bought from defendant the twenty-five bales on Soldini’s 
plantation in the fore part of January, 1864, and paid him $1625 or 
thereabouts therefor. In his amended petition he only claims that he 
appointed the defendant his agent in January, 1865. 

We do not think the affidavit of the defendant sufficiently overcomes 
the allegations and admissions of the plaintiff to establish his previous 
ownership of the cotton. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs, 
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No. 1495.—Lovis Trost ». Moses Fox and Henry Wess. 





No appeal lies from a judgment tiot signed By the judge. ©. P. 546 ; 3 An. 62; 12 Aili. 756. 


PPEAL from the Fourth District Court of tlie parish of Orleans. 
Théard, J. W. W. Handlin, for plaintiff and appellee. J. J. BP. 
Planchard, for defendants and appellants. 

Lupe.inG, C.J. The record in this case shows that the judgment 
appealed from is not complete—it is not signed by the District Judge. 
Code of Practice article 546; 17 La. 485; 4 R. 52; 3 An. 62; 12 An. 
756. 

It is therefore ordered that the appeal be dismissed at the cost of the 
defendants and appellants. 

Rehearing refused. 








No. 2116.— B. Sirvernacre & Co. v. WitttAm East, Aministrator. 


Where more than five years have elapsed after the maturity of a promissory note, before suit is 
brought, and no interruption or renunciation is shown, the plea will prevail. C, C. 3505; 
2 An. 131, 565. 


PPEAL from the Fifth District Court, parish of East Feliciana. 

Posey, J. W. F. Kernan and 8S. B. Lyons, for plaintiffs and ap- 

pellees. J. H. Muse, L. M. Pipkin, Cross & Hardee and Race, Foster & 
E.T. Merrick, for defendant and appellant. 

Wyty, J. Defendant has appealed from a judgment against him as 
administrator of the succession of William and Mary Sandle, on two 
promissory notes—one due on first November, 1861, and the other due 
seventeenth May, 1862. 

The defense is a general denial and the prescription of five years. 

This suit was instituted after the prescription of five years had 
accrued on each of the notes. There is no renunciation or interruption 
of prescription proved. 

Plaintiffs have without avail attempted to avoid the consequences of 
prescription by proving that judicial proceedings could not be instituted 
on account of the rebellion. The plea of prescription is well taken. 
C. C. 3505; Rabel v. Pourcian, 20 A. 132; Smith v. Stewart, lately de- 
cided. 

It is therefore ordered that the judgment appealed from be avoided 
and annulled, and that this suit be dismissed at plaintiffs’ costs in both 
courts, 
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1805.—H. Peycuavp et al. v. Crrizens’ BanK oF LovistaNas 


Where mortgage creditors claim the proceeds of the salé of mortgage property made tinder a 
judgment, they cannot be permitted to allege the extinction of the judgment and the con- 
sequent nullity of the sale under which the proceeds were realized. 

Where there are two separate debts, and to secure the payments of which two separate niort- 
gages are given on the same property, che date of registry of the mortgages will determine 
the rights of the holders. 


PPEAL from the Fifth District Court of the parish of Orleans. 
Léaumont, J. A. & M. Voorhies, for plaintiffs and appellants. 
Semmes & Mott, for defendant and appellee. 

Lupe.ine, C. J. On the ninth of April, 1858, Littlejohn Brothers 
mortgaged their plantation to E. A. Rawlins, to secure the payment of 
a debt of $17,207, with eight per cent. interest per annum from the first 
April, 1858, and a note of $1039 14, with eight per cent. interest per 
annum from the first of March, 1859, and five per centum attorney’s 
fees. 

This mortgage was recorded on the fifteenth of April, 1858. On the 
ninth of July, 1859, Rawlins transferred this mortgage claim to Bur- 
bridge & Co. 

On the thirteenth of July, 1859, Burbridge & Co. obtained a judg- 
ment against Littlejohn for the sums above stated, with a recognition 
of the mortgage of the ninth of April, 1858. 

This judgment was duly recorded in the mortgage record in the par- 
ish of Assumption, where the plantation is situated, on the sixteenth 
of July, 1859. 

On the twenty-eighth of March, 1860, Bellocg, Noblom & Co. paid 
this judgment to Burbridge & Co., and they were expressly subroga- 
ted to all the rights:of Burbridge & Co. 

On the thirtieth day of March, 1860, William Littlejohn executed a 
mortgage in favor of Bellocq, Noblom & Co. 

In the act of mortgage he recites that he is largely indebted to Bel- 
locq, Noblom & Co., and particularly “‘ in first, a sum of $3500 paid by 
said firm for his account to Joseph B. Littlejohn ; and second, a sum of 
$23,275 33, paid by said firm for his account to J. W. Burbridge & Co., 
the transferees of E. A. Rawlins, which amounts had to be paid in con- 
formity with the conditions of an act of sale from J. B. Littlejohn to 
him, said William Littlejohn, and an act of agreement with Willie G. 
Littlejohn.” 

It recites further that he is unable to pay his debts in cash, and is de- 
sirous to extend the same, and to have the aid of Belloeq, Noblom & Co. 
to carry on his business; and he mortgages his plantation, etc., to 
them to secure the debts due and to be contiacted, not to exceed to- 
gether $110,000, exclustve of interest. 


The Citizens’ Bank, under executions and judgments against Belloeq, 
Noblom & Co., seized all the rights, title and interest of Bellocq, No- 
blom & Co. in and to the judgment ‘recovered by J. W. Burbridge & 
Co. against William Littlejohn; and at the sale the Citizens’ Bank 
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bought the judgment. Execution was then issued under the judgment, 
and the plantation of Littlejohn was sold by the Sheriff to the bank for 
$31,000. 

The plaintiffs, syndics of Belloeq, Noblom & Co., sued the Citizens’ 
Bank to recover the price of the sale “‘ for distribution in due course of 
law ;” and “in case the ecurt should be of opinion that said bank, as 
adjudicatee of the judgment of J. W. Burbridge & Co. v, Littlejohn, 
is entitled to a pro rata portion of said fund, then that petitioners re- 
cover of said bank twenty-four thousand nine hundred and twenty- 
two dollars,” with interest and costs. Several holders of notes drawn 
by Littlejohn and endorsed by him, which are secured by the mortgage 
executed in March, 1860, intervened and joined the plaintiffs in their 
demand against the bank. 

The question presented for decision is, which mortgage is superior in 
rank, that of Burbridge & Co., acquired by the Citizens’ Bank, or the 
mortgage executed by Littlejohn in favor of Bellocg, Noblom & Com- 
pany ? 

We say this is the question for decision, because it was admitted by 
plaintiffs’ counsel in argument that the Burbridge judgment was not 
novated, and the act of the thirtieth March, 1860, itself clearly shows 
that the judgment is not novated. 

Besides, the plaintiffs and intervenors are claiming the proceeds of 
the sale made under the judgment; they cannot be permitted, there- 
fore, to allege the extinction of the judgment, and consequent nullity 
of the sale under which the proceeds were realized. Livaudais v. 
Livaudais, 3 An. 455. 

It is, however, contended by the plaintiffs’ counsel that the bank has 
no greater right than Bellocq, Noblom & Co. had in the judgment, and 
that the latter could not have asserted the priority of the Burbridge 
mortgage over theirs successfully. 

This, we think, is an error. The principle announced in the case of 
Solzman v. his creditors, 2 R. 241, and Ventress v. his creditors, 20 An. 
359, is not so broad as contended for by plaintiffs’ counsel. In the case 
cited, parts or installments of one debt secured by a mortgage were 
transferred to third parties. The court held that the original mort- 
gagee having sold a part of his claim, could not compete with his trans- 
ferees for the proceeds of the mortgaged property. 

In the case at bar, however, there are two separate debts and two 
distinct mortgages. And the rights of the holders of the debts secured 
by these two distinct mortgages must be determined by the dates of 
the registry of the mortgages. 

The mortgage under which the Citizens’ Bank claims.is dated ninth 
April, 1858; the mortgage under which the plaintiffs and the inter- 
venors claim was passed on the thirtieth March, 1860. . 

It is therefore ordered, adjudged and decreed that the judgment ot 
the District Court be affirmed, and that the appellants pay the costs of 
appeal. 


. 
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No. 1471.—Succession or C. EsPrnova. 


To give the Supreme Court jurisdiction of the appeal the amount in dispute must exceed $500. 
Myers v. Mitchell, 20 An, p. 533. 

A generalallegation of opposition to all the items on the debit side of the account, without 
proof to sustain it, will not giv ‘he Supreme Court jurisdiction. The amount over which 
there is acontest only can be taken into consideration in determining the question of juris- 
diction, and if not above five hund: ed dollars, the appeal will be dismissed. 


PPEAL from the Second District Court of New Orleans. Thomas, 
J. HE. Filleul, for administrator, appellant. D. C. Labatt and W. 
W. Handlin, for opponents, appellees. 

Howe tt, J. On the sixth March, 1867, the administrator of this 
succession filed an account of his administration, showing assets 
amounting to $9093 33, and debts and charges amounting to $4346 06, 
to which two oppositions were made—one by Messrs. Semmes & La- 
batt, claiming to be recognized as creditors for $350 for professional 
services, and one by C. Tarafa, of Cuba, asking that all the items on 
the debit side of the account be reduced as excessive, and that he have 
judgment against the succession for fifty dollars in gold deposited with 
C. Espinola in December, 1859, with interest from the twenty-seventh 
September, 1864. The account so far as not opposed, was homologated 
on the nineteenth March, 1867. 

The opposition of Semmes & Labatt was maintained ; that of Tarafa 
in part by allowing $35, and the administrator appealed. Tarafa by 
answer joins in the appeal, and asks that the judgment be amended in 
his favor by allowing him fifty dollars in gold or exchange, and interest 
and costs as claimed below. 

The appellant in his brief states that the claim of Semmes & La- 
batt, who make no appearance in this court, has been settled, and that 
the only matter now in controversy is the sum of fifteen dollars, the 
difference between the amount claimed by and that allowed to the op- 
ponent, Tarafa, who in his oral and printed argument insists upon a 
judgment for fifty dollars in gold with interest. 

Although Tarafa opposed all the items on the debit side of the ac- 
count as excessive, and asked that they be reduced, there was no con- 
test as to them in the lower court, nor evidence touching them—noth- 
ing said about them here. The only matters contested there were the 
claims of Semmes & Labatt and of Tarafa, which together do not 
amount to five hundred dollars, and their allowance would not affect 
the claims of the other creditors. In such a case, the fact that the value 
of the succession or the amount distributed by the administrator ex- 
ceeds that sum, does not give jurisdiction to this court. It is the mat- 
ter in dispute only that gives it. If the amount over which there is a 
contest exceeds five hundred dollars, this court would, under the set- 
tled jurisprudence, entertain the cause, although no one of the claims 
reached that sum. Such is not the case here. 

It is therefore ordered that the appeal herein be dismissed at the 
costs of the appellant, the succession of C. Espinola. 
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No. 2150,—Srare or Lovurstana v. James O’BRIEN alias Francis 
O'BRIEN, 


A party convicted by a jury, on the information of the District Attorney, of the crime of larceny, 
cannot urge in arrest of judgment that the charge of burglary is not properly sct out in the 
information. 


PPEAL from the First District Court, parish of Orleans, Abell, J. 
S. Belden, Attorney General, for the State, appellee, J. J. E. 
Planchard, for defendant and appellant. 

Wyty, J. The defendant appeals from a judgment convicting him of 
the crime of larceny. 

The information on which he was tried contains two counts, burglary 
and larceny. 

The accused excepted to the proceeding on the following grounds, 
viz: 

First—The word “ burglariously,” which is necessary, is not men- 
tioned ; 

Second—The information is vague and not specific, nor is the time 
mentio,ed at which the burglary was committed ; 

Third—The goods taken are not sufficiently described. 

It is unnecessary to inquire whether the charge of burglary was 
properly set out in the information, as the defendant was convicted 
under the count of larceny. 

It appears in the information that the defendant is charged with 
breaking and entering the dwelling house of Anatol Voisin, in the 
parish of Orleans, with intent to steal, on the night of the eighth day of 
November, 1868; and “at the time and place aforesaid,” that the 
accused feloniously did steal and carry away nine pieces of silk of the 
value of one hundred dollars apiece, four silk velvet cloaks of the value 
of one hundred dollars each, and three skirts of the value of five dollars 
each, the goods, property and chattels of the said Voisin, there being 
found, &¢. 

The allegations in the information are sufficiently specific as to the 
time the offense of larceny was committed, as to the description of the 
things stolen, and in all other respects. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 








No. 1499.—Ricuarp Francis v. W. T. Lavine et als. 


In a suit for the liquidation and settlement of partnership transactions and accounts and a par- 
tition of the property held in common, all the partners or parties interested must be cited 
and made parties. 


PPEAL from the Second Judicial District Court, parish of Plaque- 
mines. Cazabat, J. E. Howard McCaleb, for plaintiff and appellee. 
M. B. Dubuisson and George L. Bright, for defendants and appellants. 
LupeELinG, C.J. This is a suit for a settlement of a partnership and 
partition of the partnership property. 
34 





266 SUPREME COURT OF LOUISIANA, 


Richard Francis v, W. T. Lavine et als. 








John T. Gersdorf, and others of the defendants, have not been cited. 
The sheriff’s return states that service of citation was made “ by 
leaving the same with Asa Payson, the captain of the Pilot’s Associa- 
tion, at Southwest Pass, in this parish, the said Gersdorf being absent 
at the time of said service.” A similar return was made on the cita- 
tions directed to three others of the defendants. The service is de- 
fective. C. P. Arts. 187,190. It is well settled that in suits for the 
liquidation and settlement of partnership transactions and accounts, 
and for a partition of property held in common, all the partners, or 
parties interested, must be made parties to the suit. 6 N,S, 188; 6 
La. 689. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be reversed, and that this case be remanded to be 
proceeded with according to law. 








No. 1894.—P. H. MorGan v. F. TAMIet. 


A, in his capacity of lessor, brought suit against B, his lessee, for rent; A afterward brought 
suit against B to annul the lease and restore the leased premises, B excepted to the latter 
suit on the ground that the same cause of action was pending in the other suit. Soon 
after filing this exception of lis pendens to the suit to annul the lease, B filed an answer to 
the suit for rent, setting up a reconventional demand in damages, with a prayer that he be 
quieted in the possession of the premises leased, and argued on the trial of the exception 
of lis pendens that the issue created by the answer was the same as the demand for posses- 
sion in the suit to annul the lease. 


Held—that B could not urge the pendency of a contestation thus created by himself against a 
prior demand of A. 


PPEAL from the Fifth District Court for the parish of Orleans. 
it Léaumont, J. A. & M. Voorhies, for plaintiff and appellant, EB. 
Bermudez, for defendant and appellee. 

Howe, J. The plaintiff instituted this action to annul a lease made 
by public act by and between himself as lessor, and the defendant as 
lessee, on the ground that the latter has violated its provisions by fail- 
ing to pay the rent and certain taxes. The prayer of the petition is 
that the lease be annulled and that the property therein leased be 
returned to plaintiff and that he be put in possession of the same. 

The defendant filed the declinatory exception of lis pendens, averring 
that similar suits involving the same cause of action and demand had 
been previously instituted, and were still pending in the Second 
Justice’s Court of New Orleans, the Third District Court of New 
Orleans, and the Fifth District Court for the parish of Orleans. The 
Court below dismissed the exception, and the cause having been tried 
on the merits, and judgment having been rendered in favor of plaintiff 
as prayed for, the defendant has appealed. 

The exception was properly discussed. None of the suits mentioned 
in the exception constituted lis pendens as to the controversy now 
before us. The suit in the Justice’s Court was for an amount of taxes 
alleged to be due by the tenant. The suit in the Third District Court 
was for rent. In each a judgment for money only was demanded, and 
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no decree dissolving the lease and restoring the property to the land- 
lord could have been rendered. The same may be said of the suit pend- 
ing in the Fifth District Court; but it is contended by the defendan‘ 
that, because in the last named suit he filed a plea in reconvention, 
claiming large damages, and praying ‘‘ to be quieted in the possession 
of the leased premises,” the plea of lis pendens must be maintained as 
against the suit at bar, which is a suit to recover possession. It ap- 
pears, however, that the petition of plaintiff thus excepted to was filed 
October 5, 1868, that the exception of lis pendens was filed October 19, 
1868, and that the claim in reconvention in the other case, with the 
prayer to be quieted in possession, was filed October 28, 1863. If the 
effect of this claim and prayer was to make an issue identical with that 
now before us, as the defendant contends, we can conceive that the 
plaintiff might plead lis pendens, but it is difficult to perceive how the 
defendant can urge the pendency of a contestation thus created by him- 
self against a prior demand of the plaintiff. 

In the ease before us the plaintiff sues for a different object from any 
embraced in the other suits we have recited. The distinction between 
an action for rent, which is in enforcement of the contract to pay it, 
and leaves the tenant in possession, and an action to dissolve the lease 
and to recover the property, is plain. 

Upon the merits the case is free from doubt. TRe defendant has 
failed to pay his rent as it fell due, and as demanded, and the judg- 
ment was properly rendered in favor of the plaintiff as prayed for. 

It is therefore ordered and adjudged that the judgment appealed 
from be affirmed with costs. . 

Rehearing refused. 








No. 2117.—Peet, Simms & Co. v. JAarED R. Jackson et al. 


Where a promissory note is prescribed om its face, and no interruption is shown, the plea will 
prevail. 20 An. 131, 565. 


PPEAL from the Fifth Judicial District Court, parish of East Feli- 

ciana. Posey, J. McVea & Kilborn, for plaintiffs and appellees. 
Race, Foster & E. T. Merrick and Cross & Hardee, for defendants and 
appellants. 

Hows, J. The bill of exchange sued upon in this case matured on 
the fourth December, 1861, and the suit was not instituted until the 
eighteenth January, 1868. Neither interruption nor renunciation of 
prescription is shown. The plea of prescription of five years filed in 
the court below should have been sustained. Rabel v. Pourciau, 20 An. - 
132; Smith v. Stewart, lately decided. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment for the defendants, with costs in both 
courts, : 
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1498.—I. Bum & Co. v. ALEXANDER L. Marks; WRIGHT, BRINKERHOFF 
& Co. v. Toe SameE.—SonNnEBORN & Co., Herman, AuGusTE & Co., 
M. Herzoe & Co., and L. Drrroos & Co., Intervenors, ete. 


[Consolidated Cases. ] 


, The Courts of Louisiana will recognize and enforce the right of stoppage in transitu arising 
from a sale of goods in New York to an insolvent residing in New Orleans. 

The transitus of the goods is not at an end while in the custody of the carrier, and before they 
have been delivered to the consignee. 

To entitle the vendorto have the goods stopped in transitu he must show that, at the time of 
the sale, he was ignorant of the insolvency of the vendee. The discovery of the insolvency 
before the delivery is sufficient to entitle the vendor to the exercise of the right, although 
the goods may have been attached by a creditor of the vendee. 


PPEAL from the Third District Court of New Orleans. Fellowes, J. 
Thomas J. Cooley, for plaintiffs and appellees. Phillips & Levy, 
Hornor & Benedict, and A. L. Tissot, for intervenors and appellants. 

Howe, J. The plaintiffs in these cases, residents of the city of New 
York, attached on board the steamship ‘ Star of the Union,” upon her 
arrival at this port on the twenty-fourth of April, 1866, certa‘n mer- 
chandise which had been sold to the defendant by the intervenors about 
the twelfth day of the same month, and consigned on the steamer 
above named. ae, 

The obligations on ‘which the plaintiffs sued were contracted Feb- 
ruary 23, 1866, and were for goods sold at a credit of sixty and ninety 
days, and upon notes at forty-five and sixty days. 

The property seized consisted of six cases of merchandise. They 
never came into the actual or constructive possession of the defendant 
to whom they had been shipped. It appears that he had absconded 
after the purchase of the goods and before their arrival, and the deputy 
sheriff executed the writs of attachment at the moment the vessel 
touched her wharf in New Orleans. 

The vendors of these goods intervened, claiming respectively such 
portion as each had sold, on the ground substantially that they had 
sold the property to defendant about the twelfth April; that he had 
become insolvent, and that they had exercised the right of stoppage in 
transitu, in such manner and at such time as to give them a claim on 
the property superior to that of the plaintiffs. 

Pending the litigation, and at the instance of plaintiffs, the goods 
were sold by the sheriff. The court a qua gave judgment in favor of 
I. Blum & Co. for the amount of their claim, to be paid by preference 
out of the proceeds of sale, and dismissed the claims of the plaintiffs, 
Wright, Brinkerhoff & Co., and the claims of all the intervenors. 

From this judgment the intervenors only have appealed; and the 
present contest is, therefore, between I. Blum & Co. as attaching credi- 
tors, and the intervenors as vendors, who claim to have stopped the 
goods in transit. 

It seems to be conceded by the parties, that the courts of this State 
will recognize the right of stoppage in transitu, arising from a sale in 
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New York combined with such other facts as by law confer the right. 
It is quite clear, also, that under the facts of this case, as they will 
hereafter appear, the privilege of the attaching creditors must yield to 
the claims of the vendors, provided the latter show that they had the 
right of stoppage and duly exercised it. 15 Wend. 143; 15 La. 464; 
9 A. 92. 

It is contended by plaintiffs that, if the defendant was insolvent at 
all, he was insolvent at and before the time of the sale of the goods in 
dispute, and that therefore the right of stoppage did not exist, and this 
brings us to the main question in the case. It is clear that the defend- 
ant was in failing circumstances at the time he made the purchases, 
but we do not find at that moment any visible change in his pecuniary 
condition, any open and notories act on his part, calculated to affect 
his credit and put the vendors on their guard. It may well be that if 
the intervenors knew the defendant to be insolvent at the time of sale 
they could not claim the right; but it is plain that in this case they 
were not aware of the condition of the defendant. About seven weeks 
before they made the sales, he had a standing in New York good 
enough to enable him to obtain credit from the very plaintiffs in these 
suits, to the extent of some eight thousand dollars. The intervenors, so 
far as we can discover, were not aware of any change in his pecuniary 
condition when they sold him the goods in controversy. They show 
that they shipped the goods by the Star of the Union; that in three 
or four days they learned for the first time that he was an insolveut 
and had absconded ; that they immediately notified the carrier in New 
York, requiring him to hold the goods; that as to three of the inter- 
venors, the agent of the line in New York telegraphed to the agent in 
New Orleans directing him to hold the goods; and that as to the other, 
notice was given to the agent in New Orleans by the attorneys. These 
telegrams were received, and this notice given, here, about four days 
before the steamer arrived; and the agent in New Orleans testifies 
that he was thus prepared to hold the goods, and would have done so 
if the sheriff had not taken them out of his hands. Under such cir- 
cumstances, it would seem inequitable, indeed, to allow the plaintiffs 
to seize these goods, of which the intervenors had, practically, resumed 
possession. 

We have been referred by plaintiffs to the case of Rogers v. Thomas, 
20 Conn. 53, in support of the doctrine for which they contend, that 
the insolvency of the vendee must occur after the sale to authorize the 
stoppage; but the case does not fully sustain their view. In that case 
the Court said, p. 63: 

“We think, therefore, that in order to authorize a stoppage in 
transitu, there should be some ostensible and certain criterion by which 
the insolvency of the vendee may be ascertained; and that it should 
consist of some sensible change in his pecuniary situation, some open, 
notorious act on his part, calculated to affect his credit—some change 
in his apparent circumstances which would operate as a surprise on the 
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vendor, and which, if he had known, he would not have given credit 
to the vendee. 


“The remaining inquiry respects the time when such insolvency 
must oceur, in order to confer the right. On this point we are of 
opinion that it is not sufficient if it exists when the sale takes place, but 
that it must intervene between the sale and the exercise of such right.” 

We apprehend that this language, if entirely correct, would not 
militate against the claims of the intervenors, for no such insolvency 
appears in this case until three or four days after the sale. 

In Botlingk v. Inglis, 3 East. 381, where goods were shipped from 
St. Petersburg to London to a person who had committed an act of 
bankruptey before the shipment, the right of stoppage was recognized, 
under the law merchant, as well as the Russian law. 

In Buckley v. Furniss, 15 Wendell 139, it wasy considered that if the 
seller knew of the insolvency at the time of sale, the right might not 
exist, but it seemed to have been taken for granted that if he did not 
know of it, its covert existence would not impair the right. 

In Conyers v. Ennis, 2 Mason 236, the vendee was ‘deeply and 
fraudulently insolvent” at the time of the sale, yet Mr. Justice Story, 
who delivered the opinion of the court, does not seem to have thought 
that this fact would destroy the right of stoppage, but the right was 
denied because, before its exercise, the transit had been terminated by 
delivery. 

Tn his late work on mercantile law, Mr. Parsons says: “ It] a; been 
held that the insolvency must occur after the sale has taken place,” 
and he cites the case in 20 Conn., in which, as we have seen, the word 
‘*insolvency” is used in the sense of a notorious failure of credit; 
“but,” he adds, ‘“‘we are not disposed to consider this as the correct 
rule, but should hold that the right existed in case of insolvency before 
the sale, unless this fact were known to the vendor at the time of the 
sale.” Mer. Law, ed. 1862, p. 61 and notes. 

In fine, if, as seems to be now well settled, the right of stoppage be 
only an extension of the common law lien of the seller on the thing 
sold for his price, we are unable to perceive any reason for the dis- 
tinction sought to be established by the plaintiffs in this case, and 
must therefore conclude that the judgment of the District Court was 
erroneous. 

Our attention is called to a bill of exceptions reserved by plaintiffs 
to the introduction by the intervenors of certain telegraphic dispatches, 
“purporting to be dispatches from their houses in New York to A. 
Moulton, agent, in New Orleans, requesting the agent to hold and not 
deliver certain cases of merchandise shipped by them to defendant,” 
on the ground that no proof was made that the papers produced were 
in the handwriting of any person employed in the telegraph oftice, or 
any other proof of their authenticity, and they refer to 15 An. 668. 

We find in the record no such dispatches as those referred to in this 
bill of exceptions. It appears elsewhere that the intervenors gave due 
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notice to the carrier in New York, that such notice was communicated 
to the agent in New Orleans in ample time, and that the goods were 
never delivered to the consignee. It seems unnecessary, therefore, to 
pass upon the bill. 

For the reasons given, it is $rdered and adjudged that the judgment 
appealed be, as to said I. Blum & Co. and the said intervenors, 
avoided and reversed; that the claim of said plaintiffs be dismissed as 
in case of non-suit; and that each of the intervenors have judgment 
respectively for the proceeds of the sale of the goods claimed and 
identified by each, with costs, to be paid as follows: to Sonneborn & 
Co. the proceeds of the case of goods marked “No. 7407;” to M. 
Herzog & Co. the proceeds of the case of shirts, ete., marked “ A. 
L. Marks;” to L, Dryfoos & Co. the proceeds of the three cases 
marked “ A, L. M., 1068, 1059, 1070;” and to Herman, Auguste & Co, 
the proceeds of the aemaining one of the six cases seized and sold, 
It is further ordered that the appellees, I, Blum & Co., pay the costs 
of the appeal. 








No. 1438.—Scunemer & ZusperbierR v. N. Dreyrus.—W. H. 
Letcurorp & Co., intervenors, 
To avoid the examinations of issues improperly raised by the answer, the more regular practice 
is, to object to the introduction of testimony to sustain them. 20 An. 193. 
Where a sale of personal property has been completed by delivery (although fraudulent), the 


judgment creditor of the vendor cannot seize it in the hands of the purchaser until the 
sale is declared null by a revocatory action ; the case is different in a simulation. 


PPEAL from the Sixth District Court of New Orleans. Duplantier, 
J. Hornor & Benedict, for plaintiffs and appellants. Bradford, 
Lea & Finney, for defendant and appellee. 

Howe Lt, J. Plaintiff brought suit against defendant for the amount 
of a bill of groceries, and, claiming the vendor’s lien, caused the goods 
sold to be sequestered. W.H. Letchford & Co., wholesale dry goods 
merehants, intervened, claiming to be the owners of said goods by vir- 
tue of a transfer; by authentic act, of the contents of the grocery store 
of defendant, including the goods sequestered, delivery of which, it is 
alleged, was made before the seizure herein. Plaintiffs answered, 
charging said sale to be fraudulent and simulated. Judgment was 
rendered in favor of the intervenors, and the plaintiffs appealed. 

It is shown that the deputy sheriff, charged with the writ of seques- 
tration, found a man, wearing the badge of a police officer, in posses- 
sion of the store, who referred him to the chief of police. The deputy 
afterwards, under instructions from the sheriff, applied to the chief of 
police, and was there informed that Letchford & Co. had purchased the 
said store, and was furnished by the chief’s aid, named Boylan, with 
an order to the officer in charge of the store not to interfere with the 
sheriff. With this order the deputy and Boylan went to the store of 
Letchford & Co. to inform them of the intended seizure. From there 
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they went to the store of plaintiffs, and thence to make the seizure— 
all on the twenty-first September, 1866. On the trial, Letchford & 
Co. introduced in evidence the notarial act of sale, dated September 
18, 1866, from defendant, Dreyfus, to them of the stock, fixtures and 
appurtenances of a grocery store at the corner of Magazine and Orange 
streets for the price of $5398 09, received by satisfaction and settle- 
ment thereof being endorsed, by the vendees and holders, on the note 
of the vendor, Dreyfus, for said sum, dated September 7, 1866, and 
due at sixty days from its date, which seems to have been retained by 
the vendees. This act was witnessed by Boylan and Izard, two aids to 
the chief of police, who had accompanied a Mr. Moss, of the house of 
Letchford & Co., to the store of Dreyfus on the day of sale, which visit 
resulted in all the parties repairing to the office of the notary to pass 
the act of sale, after which, on the same day, the store was closed and 
the keys with the lease turned over to Moss, who placed the first men- 
tioned police officer in charge as keeper—Dreyfus appearing not to 
have anything more to do with the store thereafter. 

These aids to the chief of police profess that they acted in the matter 
simply as private individuals, and that no intimidation was used to 
induce Dreyfus to execute the act of sale. Letchford & Co. also show 
that Dreyfus was indebted to them for goods in the amount of the said 
note and for which the note was given, but was not due at the date of 
the sale. 

It is evident, notwithstanding the unusual circumstances, that the 
sale was real and was followed by delivery of possession prior to the 
seizure under the writ of sequestration; but plaintiffs contend that, 
the property being movables, it was unnecessary to resort in the first 
place to the revocatory action, and they quote the cases of Kirkland v. 
Gas Company, 1 A. 299, and Jonan v. Dreux, id. 364, as authority to 
sustain them; and they further contend that, admitting the rule of 
practice to be otherwise, such rule cannot be applied in this case, as 
the intervenors did not file, in limine, an exception to the plea of fraud 
set up in the answer to the petition of intervention, in support of which 
they cite the case of Dangian v. Blacketer, 13 A. 595. On this point 
they reserved a bill of exceptions to the action of the judge a quo in 
sustaining the motion of the intervenors to strike out of the answer 
the charges of fraud and unjust preference and to hear no evidence 
thereon, which motion was made after the trial on the merits had 
begun and evidence admitted, and to which motion plaintiffs objected 
on the grounds substantially : 

1. That the intervenors, not having excepted to the answer, and 
the parties having gone to trial on the pleadings, the motion came too 
late. 

2. That plaintiffs had a right in law to be heard under said pleadings. 

I. The first ground is not supported by our rules of practice. Excep- 
tions to answers are not required in our system. All the allegations 
of the answer are considered as denied by the plaintiff (C. P. art. 329), 
and two modes have been followed to exclude an examination of issues 
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improperly presented: one by striking out on motion, and the other 
by objecting to the admission of evidence to establish them; both being 
in effect the same, but the latter is deemed the more regi’ar. See 
Lallands v. Ball, 20 A. 193. 

II. The second ground presents the broad question of the ri¢it to 
attack collaterally an actual but fraudulent sale of movable property. 
The rule is admitted to be different in regard to a like sale of immova- 
ble property. The only case, in which we are aware a distinction has 
been made, is that of Kirkland v. Gas Company, 1 A. 299, quoted by 
plaintiffs, in which the distinction seems to be based on the want of 
knowledge in the seizing creditor of the fact of the sale—such knowl- 
edge not being presumed in sales of property not required to be made 
in writing and recorded for the information of all persons. But we are 
unable to perceive that the law authorizes a distinction to be made on 
account of the character or nature of the property. The correct rule 
we consider to be this: a creditor may at his peril seize under any of 
the writs authorized by law, and if a third possessor shows that he 
holds under a real contract, the seizing creditor will be required to 
desist (except where his proceeding may be specially permitted by 
law), and to resort to the revocatory action. If, on the other hand, tho 
alleged transfer is proven to be a simulation, a mere shadow cast upon 
the real title, the court takes no notice of it and the seizing creditor is 
allowed to proceed. See 1 A. 364; 2 A.912; 14 L. 426; 2 R. 99; 11 R. 
288; 6 A. 193; 18 A. 732; C. C. 1978. The only question then that 
can be examined collaterally, in such cases, is that of simulation. In 
this case the right to seize was predicated solely on the vendor’s lien, 
and as there was a real sale, and delivery was made prior to the 
seizure, the lien was thereby lost (C. C. 3194,) and the annulling of 
such sale for fraud could not restore the privilege and thus maintain 
the sequestration, but would subject the property fraudulently trans- 
ferred to the payment of the plaintiffs. C.C. 1972. The Code con- 
templates that contracts made in fraud of creditors shall be annulled 
by the revocatory action, and this only when the debtor has not prop- 
erty sufficient to pay the complaining creditor. C.C. 1965, 1966. 

We must conclude that the plaintiffs could not in this indirect mode 
set aside a sale although fraudulent and subject the property to their 
writ of sequestration, and that the Judge a quo did not err in refusing 
to try the question of fraud on the intervention. He did not restrain 
them from proving simulation. ° 

Judgment affirmed. 








No. 1561.—F. A. Borie & Co. v. Kittrepce & EwrInc. 


Where an open account is prescribed on its face, and the evidence fails to establish an inter- 
ruption, the plea will prevail. . 


PPEAL from the Third District Court, parish of Lafourche. Gates, 
J. B.J. Sage, for plaintiffs and appellants. Gentile & W hitting- 
ton, for defendants and appellees. 
88 
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Wyrty, J. Plaintiffs sued the defendants on an open account for 
plantation supplies sold them on fourth day of March, 1861. Defend- 
ants pleaded the prescription of three and five years, 

There was judgment in the court below in favor of defendants end 
plaintiffs have appealed. 

The account seems to be prescribed on its face, having been made on 
fourth March, 1861, and not sued upon till twenty-ninth March, 1867, 
when the defendants were cited. 

Plaintiffs have attempted to prove the account was acknowledged by 
one of the defendants, Kittredge, in March, 1865, 

They have offered but one witness, John H. Polhaus, who testifies as 
follows: “‘In or about the month of March, 1865, Dr. Kittredge in- 
formed me in New Orleans, when I asked him about the bills, that he 
would pay out of that year’s crop. He said if he made a good crop 
he would pay it that season.” 

This testimony is contradicted by the evidence of Dr. Kittredge, who 
testifies as follows: “I reside in the parish of Assumption in this State. 
The Areal and Raceland plantations are situated in the parish of La- 
fourche, about thirty or forty miles from my residence, more or less. 
These plantations belong to Kittredge & Ewing, and they are con- 
trolled almost entirely, and are supplied by Dr. Ewing. I am a member 
of the firm of Kittredge & Ewing. I do not supply these plantations 
atall. I go to these plantations sometimes once a year and sometimes 
once every three or four years. About the time stated by Mr. Polhaus 
in his interrogatory, I was present at Mr. Polhaus’ counting house pur- 
chasing of him a large invoice of pork and flour for my use at Elmore 
plantation, my residence, and while there the conversation between us 
was in regard to the Areal and Raceland plantations. I observed to 
Mr. Polhaus that those plantations had been nearly destroyed by the 
Confederate and Federal troops, and that instead of making anything 
since the war began, we had been out of pocket some twenty theusand 
dollars, but this year (1865) we had put in a large crop of cotton, and 
expected to make a good profit, provided we succeeded in our erops, 
and if so we might be able to pay any just and valid claim they might 
have against us. Mr. Polhaus then observed to me that Mr. Boyle had 
some claims against these plantations without showing any specified 
account of such claims. I answered him that I did not know anything 
about these claims ; that Dr. Ewing was the man who attended to that, 
and that he must gotohim. I did not acknowledge these accounts and 
had no idea of doing so, for I knew nothing of the articles charged 
therein and consequently I could not know anything about them.” 

The testimony of Polhaus is not sufficiently positive to establish the 
interruption of prescription. He does not state what particular bills 
were acknowledged by the defendant, nor does he state that he showed 
the bills or accounts to the defendant, Kittredge, and that he renounced 
the prescription and promised to pay them. 

The testimony of Dr. Kittredge invalidates the evidence of this wit- 
ness. He states positively that he did not acknowledge the accounts 
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and had no idea of doing so. We think from the evidence that plain- 
tiffs have failed to establish the interruption of the prescription of three 
years pleaded by the defendants, and that that plea must prevail. 


It is therefore ordered that the judgment appealed from be affirmed 
with costs. 


On RENEARING, 


TALIAFERRO, J. The principal inquiry in this ease is, was there a 
renunciation of prescription by defendants, or either of them, as con- 
tended by plaintiffs? The facts pertinent to this inquiry seem to be 
that in Mareh, 1865, in New Orleans, at the counting house of Polhans, 
the witness of plaintiffs, a conversation ensued between him and Kitt- 
redge, one of the defendants, in regard to some unpaid accounts due by 
Kittredge & Ewing to F. A. Boyle & Co. In his answer to the sixth 
interrogatory propounded to him by plaintiffs, Polhaus referring to the 
time at which this conversation occurred says: “ In or about the month 
of March, 1865, Dr. Kittredge informed me, in New Orleans, when L 
asked him about the bills that he would pay out of that year’s crop; he 
said that if he made a good crop he would pay it that season.” 

It appears that at the date of the accounts sued upon (March, 1861), 
the witness was the book-keeper of the plaintiffs. He annexes to his 
answer to the third interrogatory copies of the bills of plantation sup- 
plies, forming the claim upon which the suit is founded. When he in- 
forms us afterwards that he asked Kittredge ‘‘about the bills” we think 
it fair to conclude that the character and amount of this specific indebt- 
edness was in some definite manner made known to Kittredge, although, 
in his own testimony he says, “‘ Mr. Polhaus then observed that Mr. 
Boyle had some claims against these plantations, without showing any 
specified account of such claims. I answered him that I did not know 
anything about these claims, that Dr. Ewing was the man who attended 
to that, and that he must go to him.” Here is a clear admission that he 
was informed of the plaintiff's claims, although he states that no 
specified account was shown to him. 

The counsel of the plaintiffs in their analysis of Kittredge’s reply to 
Polhaus, given by the latter in his answer to the sixth interrogatory, 
find two distinct promises: First, the declaration that “he would pay 
out of that year’s crop,” and secondly, that “ if he made a good crop he 
would pay it that season.” We see no ground for thus dividing the 
expressions used by the defendant. All that he said on the subject of 
plaintiffs’ claim was said at one time, in the same connection, and on 
the same occasion. The words used were uttered under the same con- 
tinuous expression of thought. They must be taken entire and in the 
sense which results from the whole together. The counsel on the 
part of the defendants make the point that the amount of the alleged 
debt exceeds five hundred dollars, and that the testimony of a single 
witness is insufficient, without corroborating circumstances, to establish 
a renunciation of prescription. 
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There is no evidence in the record béaring tipon the gist of thé éon- 
troversy, but the testimony of the witness Polhaus and the defend- 
ant Kittredge himself. The plaintiffs’ counsel endeavor to show that 
on the subject of the promise the testimony of the latter is corrobora- 
tive of that of the former. We cannotso construe it. Kittredge in the 
conversation with Polhaus represents himself as having said to the 
latter: ‘“‘We have put in a large crop of cotton and expect to make a 
good profit provided we succeed in our crops, and if so we might be 
able to pay any just and valid claims they might have against us.” 
Fhis seems to have been spoken in reference to the indebtedness of the 
plantations generally. Move especially in reference to the plaintiffs’ 
claim, he said, in addition to what we have already quoted: ‘‘I did not 
acknowledge these accounts, and I had no idea of doing so, for I knew 
nothing of the articles charged therein, and consequently I could not 
know anything about them.” : 

We cannot find in the language used any direct, absolute promise to 
pay in any event. On the contrary, the promise was made with a con- 
dition, and it cannot be taken against the defendant as a clear volun- 
tary renunciation of the prescription which had accrued. 

The conclusions we make render it unnecessary to pass upon the 
remaining points presented. After a careful examination of the case 
in the aspects to which our attention has been invited, we are not con- 
vinced that any change should be made in the first decision. 

It is therefore ordered that the former decree of the court rendered 
in this case remain unaltered. 1 Rob. 336; 5 An. 340, 








No. 2115.—Bank or Kentucky v. Joun East. 


Where & promissory note is prescribed on its face and no interruption is shown, the plea will 
prevail. Rabel v. Pourciau, 20 An. 131. 


PPEAL from the District Court, parish of East Feliciana. Posey, J. 
MecVea & Hunter, for plaintiff and appellee. Race, Foster & E. T. 
Merrick and Cross & Hardie for defendant and appellant. 

Howe tt, J. This is a suit instituted in January, 1868, on a promis- 
sory note due on the nineteenth January, 1862, to which the defendant 
set up the prescription of five years. 

Prescription accrued on the nineteenth January, 1867, and no legal 
interruption is shown. C. C. 3505; Rabel v. Pourciau, 20 An. 132; 
Smith v. Stewart, lately decided. 

It is therefore ordered that the judgment appealed from be reversed 


and that there be judgment in favor of defendant with costs in both 
courts. 
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No. 1293.—Mrs. Ls J. NotANp v. Mrs. M. C. Sternina. 


Where suit was brought before the United States Provisional Court, but not decided before that 
tribunal ceased to exist, between parties residing in this State, the plea of lis pendens will 
not prevail in a suit before the State Courts on the same obligation and between the same 
parties, on the ground that both parties being residents of the State the case could not be 
transferred to the United States Circuit Court. 


PPEAL from the District Court, parish of West Feliciana. Cooley, J. 
Wickliffe @ Miller, for plaintiff and appellee, W. D. Winter, for 
defendant and appellant. 

Howe .t, J. This suit is brought on a promissory note alleged to be 
made by defendant’s agent to the order of and duly indorsed by Mr. 
G. F. McRea, to which defendant pleaded the exception of lis pendens, 
averring that a suit against her by plaintiff on the same note is pend- 
ing in the United States Provisional Court. 

This exception was maintained by our predecessors, and on the ap- 
plication of the plaintiff a @ehearing was granted. 

As the suit is one which could not, under the provisions of the act of 
Congress, twenty-eighth July, 1866, be transferred from the United 
States Provisional Court to the United States Circuit Court, being 
between citizens of this State, tle plea cannot prevail, and it was 
therefore properly overruled by the judge @ quo. In the answer the 
defendant denies all the allegations of the petition, and especially the 
ownership of plaintiff and the indorsement of the payee. An examin- 
ation of the evidence in the record does not bring us to a different con- 
clusion from the District Judge, who considered the authority of the 
agent to make the note and the indorsement of the payee sufficiently 
established. 

Judgment affirmed. 





No. 2172.—Wipow J.C. De St. Romes v. D. B. Macarty. 


To dispense with citation of appeal the motion must be made in open court at the same term 
of the court at which the judgment is rendered. 


PPEAL from the Fourth District Court for the parish of Orleans. 
Theard, J. A. & M. Voorhies, for plaintiff and appellant, Horner & 
Benedict, for defendant and appellee. 

Luprine, C. J. The motion to dismiss the appeal must be sus- 
tained. The judgment appealed from was rendered on the twenty- 
fifth January, 1868. 

The order for an appeal was granted on motion in open court, on the 
twenty-third of January, 1869, There is no citation of appeal. It is 
only when the order for an appeal is granted on motion in open court 
at the same term of the court at which the judgment was rendered 
that such order dispenses with citation. Act of 1843, sec. 1, amending 
article 573 C. P. See acts of 1866, p. 160. 

It is therefore ordered that the appeal be dismissed, 

Rehearing refused. 
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No. 2045.—Samvuret Lee v. J. F. Goopricu, Tutor, et als. 


Where a mandate has issued from the Supreme Court at the instance of one of the parties, to 
the clerk of the District Court, to amend his certificate so as to conform to the fact and 
show that all the evidence adduced on the trial is not contained in the record, and the clerk 
answers that he is not aware that other evidence than that embraced in the note of evidence 
and included in his certificate was offered, the appeal will not be dismissed. The appeal 
will not be dismissed for want of citation where the appellee appears and urges other 
grounds for dismissal before that of want of citation. 

Where a debt has been contracted against an estate for supplies furnished, bills paid, etc., by 
the commission merchant, and a partition of the estate is afterward made among the forced 
heirs without providing for the debt, suit may be brought by the creditor against the heirs, 
jointly at the domicile of the succession, The allegation in the petition that some of the 
heirs named reside iu other parishes than that where the suit is brought will not give rise 
to the exception of domicile. 


PPEAL from the District Court parish of Tensas. Hough, J. 
A Farrar & Reeves, for plaintiff and appeflee. Aroni, Leech & Lewis, 
for defendants and appellants. 

Howe t, J. This case was submitted on the motion to dismiss, and 
the merits, with the plea of prescription, filed in this court. On the 
application of plaintiff’s counsel a mandate was issued, under the pro- 
visions of articles 893 and 899 C. P., to the clerk of the lower court, to 
amend his certificate so as to conform to the fact and show that all the 
evidence adduced on the trial is not contained in the record. In an- 
swer to this order the clerk certifies that on the second trial of this 
cause, the attorneys of the defendants withdrew in open court, and de- 
clined acting further in the suit, and plaintiff alone was represented by 
counsel, who required no note of evidence to be taken, and that it is 
not within the clerk’s knowledge that any more evidence was intro- 
duced than is contained in the transcript of appeal, and which com- 
prises the documents introduced and the note of evidence taken at the 
first trial. 

With this showing and the certificate affixed to the transcript before 
us, we are not authorized in concluding that all the evidence has not 

"been brought up, and dismissing the appeal for such cause and the 
alleged want of a note of evidence. The informality of citing the at- 
torneys of the appellee (the third ground of dismissal) is caused by the 
appellee’s making appearance and urging other grounds for dismissal 
before that of a want of citation. 

The motion to dismiss should be overruled. 

Two of the defendants excepted to the jurisdiction of the court, being 


described in the petition and sued as residents of other parishes, after 
the partition of the succession against which the claim in suit origin- 


ated. Such a suit is expressly authorized by the thirteenth section of 
the act of 1828, page 156, which we are not aware has been repealed. 
The exception was properly disregarded. 

We are of opinion, however, that under the circumstances justice re- 
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quires the cause to be remanded to enable the partics to pre- 
sent their rights more satisfactorily, and offer evidence on the plea of 
prescription. It is evident that the defendants had not the aid of coun- 
sel on the trial below, and the judgment seems to be erroneous in in- 
cluding eight per cent. interest from March 23, 1861, to January, 1866, 
as part of the principal and legal interest on the total from the latter 
date. Conventional interest must be fixed in writing. C. C. 2895. The 
custom of merchants cannot change this law. 

Interest upon interest cannot be recovered unless it be added to the 
principal, and by another contract made a new debt. No stipulation to 
that effect in the original contract is valid. C.C. 1934. The evidence 
does not enable us to regulate and allow the interest on the several and 
successive annual accounts according to these principles of law, admit- 
ting the correctness of the claim to be otherwise proven. 


It is therefore ordered that the judgment appealed from be reversed, 
and this cause remanded to the lower court to be proceeded in accord- 
x é . pe. 
in to law. Costs of appeal to be paid by plaintiff and appellee. 





No. 1427.—Rospert B. Mitcueiy v. Jonn Youne et als., CATHERINE 
GLYNN. 


Want of due diligence in making demand of the maker of a promissory note at maturity will 
discharge the endorser. 

A promise by the endorser to pay the note, made in ignorance of his discharge, will not bind 
him. 


PPEAL from the Third District Court of New Orleans. Fellowes, 
J. J. B. Cotton, for plaintiff and appellee. ZF. C. Kelly, for de- 
fendants and appellants. 

Howe, J. The defendant, Mrs. Glynn, has appealed from a judg- 
ment rendered against her as indorser of a promissory note made in 
solido by John Young and others. 

Her defense is that due demand was not made of the makers at 
maturity, and that asindorser she is therefore discharged. 

It appears that the makers were steamboat men, and that they were 
absent from New Orleans (where the note was dated and signed) at the 
time of its maturity. It is plain, however, that two of them had fam- 
ilies and all places of residence in this city. One of them was the son- 
in-law of the appellant, and with his family resided ather house. The 
others lived in the neighborhood, and the residences of all might have 
been ascertained by inquiry of the indorser. From the fact that the 
notary served the notice of protest on the indorser personally, we infet 
that he might asreadily have made inquiry of her as to the whereabouts 
of the makers—a demand from any one of whom would have been 
sufficient. 1 R. 119. 
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The notary in his certificate of protest states that he made search and 
diligent inquiry for the makers, but could not find them or any othey 
person that would pay the note for their account. On being examined 
as a witness for plaintiff, however, he states: 

‘‘T made inquiry for the makers, and was informed that the makers 
were steamboat men. Do not remember who gave me this information. 
[ found parties who said they knew the makers, and from them I learned 
that they were steamboat men. In protesting this note I used the same 
diligence I do in all cases. I infer that the parties of whom I made in- 
quiry knew the makers, from the fact of their stating that they were 
steamboat men. Ido not remember whether I called on the indorser 
or not pievious to delivering notice of protest. * * * I protested 
the note at the request of Mr. Barker. He gave me no instructions. I 
did not know to whom the note belonged.” 

We think it clear that due diligence was not used in this case to find 
the makers of this note or some one of them, and make a demand of 
payment. 4U.S.186; 1 Parsons on Notes 259, and notes; 1 Gray 175; 
6 Met. 290; 5 Duer 82. 

It is urged by plaintiff that after protest the indorser repeatedly 
promised to pay the note. It does not appear, however, that this 
promise was made by her with knowledge that she had been discharged, 
and proof of such knowledge is indispensable to establish her liability. 
13 L. 368; 1 Rob. 83; 17 L. 386; 7 R. 334; 5 A. 12, 

We are of opinion that the liability of the indorser is not established 
by the record, 

It is therefore ordered and adjudged that the judgment appealed 
from be avoided and reversed as to the defendant, Catherine Glynn, 
and that there be judgment against the plaintiff as in case of non- -suit, 
plaintiff to pay the costs in both courts, 








No. 1111.—Succession or G. EHRENBERG. 


The formalities necessary to be observed to give validity to an olographic testament aro, that 
the will must be written, dated and signed by the testator himself. 

A party may dispose of his property by last will, by instituting an heir, or by naming legatees, 

Where the language of a testament leaves the meaning of the testator doubtful, acts done by 
him after its execution, may be taken into consideration as explanatory of, and in ascer- 
taining his intentions. C. C. 1708. 


PPEAL from the Second District Court of New Orleans. Thomas, 
J. Dalsheimer & Buck and Roselius & Philips, for appellant. M. 
OC. Dunn, for appellee. 

LupDELING, C. J. Upon the decease of Gustave Ehrenberg, applica- 
tion was made to the Judge of the Second District Court of New Or- 
leans to probate the following instrument as the last will and testament 
of said Ehrenberg, to wit: 
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“New Og ens, September 15, 1859. 
*Mrs. Sophie Loper is my heiress, 


“G. EHRENBERG.” 


“New OrveEans, March 16, 1831. 

** The legatee’s name is correctly spelt Loeper. 

“G, EHRENBERG.” 

On the back of this instrument is written the following : 

**Ehrenberg’s will, to be opened by S. B. Patrick, who will see it 
executed. A copy of this will is left in the hands of the heiress.” 

The Judge refused to probate the act, on the ground that it was not 
a testament—that there was no disposition of property ; that the lan- 
guage could not be regarded as an expression of his will that Mrs, 
Loeper should inherit his property. 

From this ruling an appeal has been taken. A testament is an act 
clothed with certain formalities, by which the last will of the testator 
is manifested, in relation to the disposition of his property, after his 
death. It is proved that this instrument is entirely written, dated and 
signed by G. Ehrenberg. It is, therefore, clothed with the formalities 
required by law for an olographic testament, 

The Code declares that one may dispose of his property by will, ‘in 
any manner whatever, whether he has instituted an heir, or only named 
legatees.” C.C. Art. 1563. 

And we are directed by the Code that, “when, from the terms made 
use of by the testator, his intention cannot be ascertained, recourse must 
be had to all circumstances which may aid in the discovery of his in- 
tention.” C.C. Art. 1703; 1 An. 444; 2 An. 580. 

If, then, any doubt be entertained in regard to what the deceased 
intended by the terms ‘‘ Mrs, Loeper is my heiress,” we are authorized 
to refer to his acts, in connection with this will, to learn the sense in 
which he used the words, More than a year after Ehrenberg made 
the will he wrote on the same sheet of paper, and below the will, “ the 
legatee’s name is correctly spelt Loeper ;” and on the back of the dgcu- 
ment is endorsed, in his handwriting, “‘ Ehrenberg’s will, to be opened 
by 8. B. Patrick, who will see it executed. A copy of this will is left in 
the hands of the heiress.” 

It is certain that Ehrenberg intended to make a will, and that he 
intended that the act in question should be probated and executed as 
his testament. It seems to us equally certain that the desire, will, of 
Ehrenberg was, that Sophie Loeper should have his property after his 
death, inherit it, that she should be his heir or universal legatee. The 
testator’s intention is the object to be ascertained, and when learned © 
beyond a reasonable doubt, it is the duty of courts to enforee it, if the 
dispositions be not reprobated by law. D. 33; L. 10; T.71.2§; 7 
An. 395; 4 La. 425; Fuselier v. Masse eé al. 

86 
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It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be reversed, and that the act in question be and is 
hereby declared to be the testament of G. Ehrenberg; and that, as such, 
it be executed, after the formalities required by law shall have been 
complied with ; and that, for this purpose, the case be remanded to the 
District Court. It is further ordered that the succession pay the costs 
of this appeal. 








No, 2166.—Isaac MisNEr v. Herrs or D. Futsurre et al. 


At a probate sale of real estate belonging in part to minor heirs by and with the advice and au- 
thorization of a family meeting, approved by the under tutor, the purchaser is bound to pay 
the price bid. The omission to make the major heirs parties to the proceedings for the 
order of sale is caused by their failing to make objection before the sale. 


PPEAL trom the Fifth District Court, parish of East Baton Rouge. 
Posey, J. White & Robertson, for plaintiff and appellant. Sta/- 
ford & Buckner and Joseph Joor, for defendants and appellees. 

Wrrty, J. Plaintiff sues to recover the price paid by him to the 
sheriff of East Baton Rouge for a tract of land adjudicated to him at 
the succession sale of Mrs. Doinatilde Fulshire, deceased, on account 
of alleged defects in the title, and he enjoins the sheriff from paying 
over the proceeds of said sale to be partitioned among the heirs. 

He urges various irregularities in the proceedings of the family 
meeting, and in the order of sale, as calculated to impair the title and 
relieve him from his obligations under the adjudication. 

The defendants contend that the plaintiff has complied with the 
terms of adjudication by paying to the sheriff the price, but refused to 
accept the deed and receive possession of the land which they tendered 
him. They deny that there are any defects in the proceedings which 
invalidate the title of plaintiff ; that the tutor cannot complain because 
the sale was ordered on his own petition ; that the order for the sale of 
the minors’ interest in said land was regularly decreed upon the advice 
of a family, meeting with the approval of the under tutor; that the 
major heirs, who were not made parties to the sale, cannot contest its 
validity, because by applying for the partition of the proceeds of said 
sale and by appearing in this suit to resist the demand of plaintiff, they 
virtually ratify the sale and are estopped from setting up any adverse 
claim to said property. 

The district. judge investigated the case very fully and gave judg- 
ment for defendants. We think the evidence sustains his judgment. 

The payment of the price and the adjudication completed the contract 
of sale and the informalities preceding the sale were susceptible of 
remedy by ratification. The major heirs should have been made 
parties to the sale, but, in our opinion, they have waived their right to 
attack it by claiming the price of the purchase, 
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Plaintiff relies upon the decision in the matter of the succession of 
J. G. Weber, 16 A, 420, In that case the property was offered for sale 
at the instance of the tutor of the minor heirs, by an order of the pro- 
bate court, without the advice of a family meeting, and the court held that 
there was a radical defect in the title and the purchaser properly re- 
fused to pay the price. 

In the case we are considering, the order for the sale was based upon 
the advice of a family meeting duly convened by the tutor, approved 
by the under tutor, and the adjudication was made in pursuance of the 
order of sale thus granted. 

The authorities cited by plaintiff do not sustain his demand. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 








No. 1520.—Josern Keer v. Josern A. Ruiz anp Wire. 


A married woman may bind her separate estate for the debts of her husband by complying 
with the provisions of the act of the Legislature of 1855, approved March 15, No. 200, 
entitled ‘An Act to enable married women to contract debts and bind their paraphernal or 
dotal property.”’ 


PPEAL from the Sixth District Court, of New Orleans. Duplantier 
J. Jerome Meunier, for plaintiff and appellee. T. A. Bartleite, for 


defendants and appellants. 

TALIAFERRO, J. The plaintiff, as owner and holder of a promissory 
note for twenty-five hundred dollars, executed by the defendants and 
secured by mortgage, proceeded via executiva to collect it. An order of 
seizure and sale of the mortgaged property was rendered, and from this 
order the defendants have taken a suspensive appeal. The note is in 
these words : 

*€ $2500. New Or.eANs, September 21, 1866. 

“One year after date we promise to pay to the order of ourselves two 
thousand five hundred dollars, value received, with interest at the rate 
of eight per cent. per annum from date until paid. 

(Signed) “J. A. RUIZ. 

“FANNIE RUIZ.” 

“To authorize my wife. (signed) JOHN RUIZ.” 

Endorsed—signed—“ J. A. Ruiz—Fannie Ruiz.” 

“To authorize my wife. (signed) JOHN RUIZ.” 

The note has across its face the notary’s paraph ne varietur with con- 
current date. 

The defense is placed mainly upon the ground of the incapacity of a 
married Woman to bind herself for her husband’s debts, and reference 
is made to article 2412 C. C., and to numerous authorities. We find 
from the record that in this case the wife has availed herself of the 
benefit of the second section of the act ot 1855, removing, under cer- 
tain conditions, the disabilities expressed in the several articles of 
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the ‘Code and the decisions ielied upon in the defense. We coti¢iude 
therefore that in the present case, Mrs, Ruiz is bound by the obligation 
for the enforcement of which the order of seizure was obtained. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be affirmed ; that this appeal be dismissed at the cost of 
the appellants, and that the plaintiff and appellee be authorized to 
proceed under the order of seizure and sale, according to law 

Rehearing refused. 











No. 1440.—Nosie & Kaisgr v. J. L. WARNER. 


Where a steamboat is sequestered in a suit against the owners, and released on their giving a 
bond conditioned that they will not make any improper use of the property, and that they 
will faithfully present it after definitive judgment, the judgment creditor, after a final judg- 
ment has been rendered against the boat and owners, may proceed directly on the bond 
without observing the formalities of issuing execution against the owners and having it re- 
turned nulla bona. 


ea from the Sixth District Court of New Orleans. Duplantier, 
J. B. Egan, for plaintiffs and appellees, Emerson & Grow, for de- 
fendant and appellant. 

TALIAFERRO, J. Noble & Kaiser in June, 1861, snniie suit against 
Wm. Buchanan and J. R. Shannon as owners of the steamboat Burton 
for $434 38, with five per cent. interest from judicial demand, and 
sequestered the boat, claiming a lien and privilege upon it for supplies 
furnished. They obtained judgment in February following in con- 
formity with the prayer of the petition. On the seventeenth of June, 
1861, soon after the seizure of the boat, Buchanan, the only ostensible 
owner of the boat released the sequestration by giving bond as required 
by law in such cases, and Warner, the defendant in this suit became 
his surety on the bond. The present suit is against Warner upon this 
bond of release. The plaintiffs claim in this suit the amount of their judg- 
ment in the suit against Buchanan and others v. owners of the steamer 
Burton, and in addition the sum of $159 45 costs of suit, with legal in- 
terest on that amount from fifteenth of February, 1862. The plaintiffs 
had judgment as prayed for and the defendant has appealed. 

The defendant filed exceptions to the proceedings as premature, 
alledging that the writ of fieri facias referred to in the petition was re- 
turned before the expiration thereof and that the requisite legal form- 
alities had not been observed. The exceptions were cumulated with 
the answer. 

The chief ground of defense is that prior to the issuing of the fieri 
JSaeias the steamboat in the spring of 1862, was seized and taken pos- 
session of by the Confederate forces against the consent, protest and 
remonstrances of the defendant. That said boat was kept in the pos- 
session of those forces until about the twenty-sixth day of April; 1862, 
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when she was captured by the Federal forces and by them kept against 
the will and protest of the defendatit until she was sunk, destroyed 
and totally lost prior to the issuing of the writ of fieri fatias. The 
defendant further set out that the owner of the boat is prosecuting a 
claim against the United States for the value of the boat, and that he 
has tendered the plaintiffs a conveyance of so much of said claim as 
will fully pay the plaintiffs’ debt, interest and costs, which offer and 
tender they have refused. 

The defendant argues that as a condition precedent to recovery from 
the surety in this case it must be shown that an execution issued and 
was regularly returned nulla bona, and contends that the return was 
prematurely made. We find no fiert facias in the transcript. The 
record in part is somewhat meagre and unsatisfactory. It sufficiently 
appears, however, that an execution was issued. The judgment in 
favor of plaintiffs against the ‘‘ Burton” and owners was rendered on 
the fifth of February, 1862, an appeal was taken and a decree rendered 
by this court on the nineteenth of June, 1865, confirming the judgment 
of the lower court. See 20 An. p. 121. There is nothing to show 
whether the appeal was suspensive or devolutive. If suspensive, it 
was out of the power of plaintiffs to proceed with an execution before 
the seizure of the boat by the military authorities; and to issue it after 
the final judgment on appeal, would have been a vain and useless thing 
so far as relates to the boat, which long before had been destroyed. 
But the plaintiffs charge that the defendant after releasing the steamer 
from the sequestration sold her, and that the boat was not taken from 
the possession of defendant by the Confederate authorities and against 
their will. The defendant replies to this that the sale was made to a 
co-owner, and that the sale made no change adverse to plaintiffs’ right. 
It seems that the original suit was brought against Buchanan and 
Shannon. In that case Shannon filed a general denial and made no 
defense whatever as owner or otherwise, and it is abundantly shown 
that he was not a co-owner of the boat at the time she was sequestered, 
but only the agent of the boat. Shannon testified in this case at great 
length. He says, “the boat stood in the name of William Buchanan 
at the time of the seizure by the plaintiffs in this suit. He was then 
the owner of the boat. I purchased from him about five months pre- 
vious to Buchanan’s death, which occurred in April, 1862. James D. 
Dunbar was a co-owner with Buchanan at the time of the seizure in 
this suit (Noble & Kaiser v. the steamer Burton and owners). I was 
not interested in the boat at the time of the seizure of Noble & Kaiser; 
I was however the agent of the boat and I was furnishing her with 
supplies.” 

It is fully made out by the evidence of Shannon and Biossat that the 
steamer was seized by the Confederate authorities in April, 1862, when 
Shannon was the sole owner, having purchased her after the execution 
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éf the bond releasing the sequestration. The defendant had by the act 
of selling the boat put it out of his own power to comply with the condi- 
tion of the bond which bound him to produce the boat when required, to 
be made subject to the payment of the plaintiffs’ judgment. The boat 
was seized by the Confederate authorities while under the control of 
Shannon, the then owner, and the defendant’s plea of overpowering 
force, if available under a gifferent state of facts, falls to the ground. 
This court has, in several cases presenting analogous conditions, deter- 
mined that the remedy was directly on the bond. The condition of the 
bond that “the defendant should not make an improper use of the 
property, and that he shall faithfully present it after the definitive 
judgment,” was clearly forfeited and the plaintiffs were at liberty to 
proceed at once upon their bond without beitig compelled to pursue 
more dilatory and circuitous measures. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. See 1 An. 122; 
10 An. 284; 4 An. 372; 7 An. 110; 9 An. 422; 9 Rob. 535; 2 An. 188, 








No. 826.—H. W. Livinaston v. Besste E. Gaussen, Administratrix. 


An executor or administrator cannot bind the estate he represents by making or indorsing 4 
promissory note in that capacity, but he will be held personally responsible for the amount, 
and the holder is not bound to allege or prove that the executor exceeded his powers in 
order to hold him personally responsible on the note. 


The holder of negotiable paper made or indorsed by a party as executor, may institute his ac- 


tion against such party individually, leaving to the latter the right to show that he is not 
personally responsible. 


PPEAL from the Second District Court of New Orleaps. Thomas, J. 
C. M. Conrad & Sons, for plaintiff and appellant, Roselius d& Philips, 
for defendant and appellee. 

Howe Lt, J. This suit is brought against the legal representative of 
J. K. Elgee on a note made by him as “executor of the estate of Kelso,” 
to the order of and endorsed by ‘W. & D. Urquhart. 

The defendant pleaded the peremptory exception that no cause of 
action is set out against Elgee individually, as he signed said note in 
his fiduciary capacity, and plaintiff could only sue the estate of Kelso. 

In support of this exception, which was maintained by the judge a 
quo, defendant’s counsel quote the cases of Gillet v. Heirs of Rachal, 9 
R, 276, and Bank of Louisiana v. Dejean, 12 R. 16. 

In these cases the representatives of the successions were doclaréd 
not to be personally liable on notes signed by them in their fiduciary 
capacity, because, in defense, it was shown that they had not bound 
themselves individually, but had, to the knowledge of the plaintii’, 
simply given acknowledgments, in the form of notes, of debts existing 
at the opening of the successions represented by them. In each of the 
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cases the general doctrine was distinctly recognized, “that an executor 
or other administrator, by making or indorsing a note in that’capacity, 
cannot thereby bind the estate, but will make himself responsible for 
its amount,” that he~‘ cannot, in any transaction in which he pretends 
to act as such, create any liability on the estate, or change the nature 
of its obligations, or increase its responsibility with regard to its out- 
standing debts, and if he do so, he will be personally bound.” This is 
the well settled doctrine in our jurisprudence on this subject. See 8 
N.S, 451; 2 L. 185; 1 R. 119; 1% A. 17. And the question is, must the 
holder of a note made by an executor allege that the latter exceeded 
his powers and functions, in order to maintain an action against him 
personally ? 

We think not. The powers of executors and alministrators are con- 
ferred by law, and among them is not the power to make and indorse 
notes. When therefore they assume or exercise such a power, the pre- 
sumption of law is against them, and the burden is on them to plead 
and show in defense that they are not individually liable. In the case 
of Russell & Barstow v. Cash et al., 2. L. 185, which was a suit on a 
draft drawn: by the defendant Cash as ‘executor of Moses Kirkland, 
deceased,” the charge of the District Judge to the jury, “that the 
allegations of the petition would not support an action against the ex- 
ecutor in his individual capacity; he must be charged with having im- 
properly and falsely described himself as executor after his functions 
had ceased,” was not sustained, and the court said, ‘the executor 
having no authority to bind the estate by drafts, bills of exchange or 
notes, the suit against him as representative of the estate cannot be 
maintained. * * * The defendant is however responsible on the 
draft given, in his private capacity. The words, ‘executor of Moses 
Kirkland,’ added to his signature, can be considered in no other light 
but as words of description, which neither add to, nor diminish the in- 
dividual and personal responsibility of the party using them,” and 
judgment was rendered against Cash individually, although he was 
sued only in his representative capacity. 

In Flower et al. v. Swift, 8 N. S. 451, it said, ‘as the executor cannot 
bind the estate by indorsement, it follows, that the liability resulting 
from those he makes, is personal.” 

Mr. Parsons in his work on Notes and Bills, vol. 1, p. 161, maintains 
the same doctrine and says: “If an administrator or executor make, 
indorse or accept negotiable paper, he will be personally liable, even if 
he adds to his own name the name of his office, signing a note, for ex- 
ample, ‘ A, as executor of B;’ for this will be deemed only a part of his 
description, or will be rejected as surplusage.” : 

Wherever, therefore, negotiable paper is made or indorsed by a party 
as executor, the holder is not bound to consider it a mere acknowledg- 
ment of a debt of the estate, and required to wait for payment in the 
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ordinary course of administration; but he may institute his action 
against such party individually, leaving to the latter the right under 
certain circumstances to set up a defense that he is not personally re- 
sponsible. 

It is therefore ordered that the judgment appealed from be reversed, 
the exception of the defendant overruled, and this cause remanded to 
be proceeded in according to law. Costs of appeal to be paid by de- 
fendant and appellee. 








No. 2014.—AnpDreEw H. Gay v. A. P. MARRIONNEAUX et als, 


Where an appeal has been dismissed on the ground that all the parties interested in the judg- 
ment were not made parties to the appeal, and the same questions involved in the first 
judgment appealed from are again passed upon before the District Court, between the same 
parties in a judgment of homologation, and more than one year having elapsed from the 
rendition of the first judgment, it must be considered res judicata from which no appeal 
will lie. 


PPEAL from the Fifth District Court, parish of Iberville. Posey, J. 
Barrow & Pope, for plaintiff and appellee. Talbot & Petit and 
Samuel Mathews, for defendants and appellants. 

Lupe.ine, C. J. This is a suit to partition certain property held in 
common by the plaintiff and the defendants. A sale of the property was 
ordered by the District Court to effect the partition. Gay had been in 
possession of the property before the sale, and he presented to the 
notary, who had been appointed to make the partition, a claim against 
the joint owners, amounting to ten thousand three hundred and sixty 
dollars, for improvements placed on the plantation at his own cost. 

Opposition to this claim having been made by some of the joint 
owners, the matter was referred to the judge by the notary. 

The court gave judgment in favor of Gay for the amount claimed, 
but charged him thirteen hundred and five dollars for the use of the 
plantation, and referred the case back to the notary in order that the 
partition might be completed. This judgment was rendered on the 
fifteenth day of May, 1867; an appeal was taken from the judgment, 
and this court dismissed the appeal on the ground that all the parties 
interested in the judgment had not been made parties to the appeal. 
Subsequently, on the seventeenth of July, 1868, this appeal was taken 
from the judgment homologating the partition. The only complaint 
made by the appellants is, that the amount allowed to Gay for improve- 
ments is incorrect. This is the same thing which was decided in the 
judgment of the District Court on the fifteenth of May, 1867, and the 
parties are the same. More than one year having elapsed since the 
rendition of that judgment the plea of res judicata, interposed by the 
plaintiff, must be sustained. 11 La. 497; 8 Rob. 195; 12. Rob, 319; 7 
An. 530; C. C. 1270; C. P. arts. 539, 567. 

It is therefore ordered that the appeal be dismissed at the costs of 
the appellants. ’ 

Rehearing refused. 
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No, 1948.—Sreruen 8S. Fisn v. T. W. CoLiens. 


In a suit where the right of office is involved, the appeal will not be dismissed where th» failure 
to file the record within the time prescribed by law is not imputable to the ap; cllaut. Sec, 
12, acts of 1864, page 22. 

In a controversy for an office the salary of which is fixed by law, it is not necessary to aver or 
prove that the amount is above five hundred dollars to give the Supreme Court jurisdiction. 

The election of a party to an office does not depend upon the ineligibility of his competitor but 
upon the will of a majority or plurality of the legal voters of the district. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J 
E, Filleul, for plaintiff and appellant, 2. Howard McCalebd and E, 
Bermudez, for defendant and appellee. 

Howe tt, J. This is a contested election case, in which the plaintiff 
has appealed from a judgment dismissing his action on exceptions 
pleaded by the defendant, who has, in this court, moved to dismiss the 
appeal on the grounds: 

“¢ First.—Because this is a case in which the right to an office is in- 
volved and the appeal herein taken from the judgment of the District 
Court was not made returnable to this court, nor was the transcript 
filed within the delay required by law. 

** Second.—Because there is no allegation nor evidence sufficient to 
give this court jurisdiction ratione materie over this cause, and to show 
that the amount in dispute exceeds five hundred dollars.” 

1, On the first ground it is contended that the appeal should, by the 
act of 1864, § 9, p. 20, have been made returnable, and the transcript 
filed within ten days after the judgment of the lower court. 

The judgment was signed on the ninth of November, 1868, the 
motion for appeal made on the sixteenth of the same month, the 
appeal made returnable on the second Monday (fourtenth day) of De- 
cember following, the transcript completed on the eighth and filed on 
the fifteenth of the same month. Under these circumstances we cannot 
say that the irregularity is imputable to the appellant and he is con- 
sequently protected by the twelfth section of said act. He complied 
with the order of the judge a quo, whose duty it was to name the re- 
turn day in accordance with the law, and there is nothing to show that 
the appellant sought or obtained any advantage by delay. 10 A. 493, 
778. See also acts 1866, p. 154, §§ 13, 16. 

2. As the contest is for the office of District Judge, the salary of 
which is fixed by law, we cannot see the absolute necessity of alleging 
or proving the amount involved. We know as well from the statute, 
as we would from an allegation or proof in the record, that the matter 
in dispute pecuniarily exceeds five hundred dollars. The election con- 
tested was, by the constitution, for judges who are to hold office fora 
term of four years. Arts. 84and 154. The act No. 99 (acts of 1868) 
fixes the salary of the District Judges at $5000 per annum. 

It is therefore ordered that the motion to dismiss be overruled with 
costs. 

37 
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On THE MERITs. 


Lupe.ina, C.J. The petitioner alleges that he was a candidate for 
election to the office of Judge of the Seventh District Court of the 
parish of Orleans, on the seventeenth and eighteenth days of April, 
1868; that the defendant and Thomas J. Earhart were also candidates 
for the same office ; and that the defendant claims to have been elected 
to said office. 

Petitioner avers that defendant is, and he was at the date of the 
election, ineligible to said office. The plaintiff further avers, that he 
received the largest number of votes of any candidate eligible to the office. 

The prayer of the petitioner is, that T. W. Collens be declared in- 
eligible to the office, and that the petitioner be declared duly elected 
Judge of the Seventh District Court of the parish of Orleans. 

The defendant filed exceptions embracing many reasons why, he 
alleges, the suit should be dismissed. It will be necessary to examine 
only one of the grounds stated in the exceptions filed by defendant. 

It is that the petition states no cause of action. We think the ex- 
ception well taken. Staes v. Gastinel, 20 An. 114 and 20 An. 429. 

The plaintiff does not allege that he received a larger number of the 
votes cast at the election than either of his competitors; but on the 
contrary, he admits that the defendant received a greater number of 
votes than he did. The election of the plaintiff did not depend upon 
the ineligibility of his competitors to the office, but on the will of a 
majority or plurality of the legal voters of the district, expressed at 
the ballot box. It is unnecessary in this case to express any opinion 
as to whether the votes cast for a person, who is notoriously known to 
be ineligible, should be rejected or not, as no such allegations are made 
in this petition. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, and that appellant pay the costs of 
appeal. 








No. 2102.—State or LovisiaANa v. WATKINS AND NELSON. 


In eriminal cases the Supreme Court has jurisdiction on questions of law only. Constitction, 
article 74, Questions of continuance, and the grounds of the motion to quash, depending 
solely on facts, cannot be examined on apppeal. 


PPEAL from the District Court, parish of St Helena. Ellis, J. Bol- 
iwar Edwards, District Attorney, for the State, C. J. Bradley, for 
defendants and appellants. 

HowEL., J. On the eighteenth day of May, 1868, the defendants 
Brandon Watkins and Peter Nelson were indicted by a grand jury in 
the parish of Livingston, for murder. In October following, a change 
of venue to the parish of St. Helena was obtained, where, on the 
twelfth of November, same year, a nolle prosequi was entered as to 
Peter Nelson, and a motion was made by Watkins, the other defendant, 
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to quash the indictment on the ground that Darlin B. Cason, Perry 
Watts and other members of the grand jury whe found the true bill, 
were incompetent jurors under the acts of Congress, known as the re- 
construction laws, because they were not registered as voters of the 
parish of Livingston, which motion was accompanied by the affidavit 
of the accused for a continuance, to procure evidence to support and 
prove the allegations of the motion, the grounds for continuance being 
that he had just discovered that the said jurors were not registered as 
voters at the date of the said finding, and he had not had time to pro- 
cure the evidence of their incompetency, which existed in the records 
of the parish of Livingston, and the said records could be obtained by 
the sixteenth of the month, four days. This motion was overruled, a 
bill of exceptions reserved and the trial resulted in a verdict of guilty, 
without capital punishment, upon which judgment was rendered, and 
two days thereafter sentence was pronounced, whereupon this appeal 
was taken. 

The question of continuance as presented in the bill of exceptions 
and the grounds of the motion to quash, depend on facts of which we 
have no jurisdiction; and our attention is not called to, nor do we see 
any error @n the face of the record. 

Judgment affirmed. 





No. 1885.—Widow De Sr. Romes v. Lever Steam Cotron Pruss. 


Where A garnisheed on execution against B, a claim for which B is suing C, notice to B of the 
seizure is not necessary. The law only requires that notice of the seizure should have been 
given to C. We & 

‘ 


PPEAL from the Fifth District Court of New Orleans. Léaumont, 
J. LE. Filleul, for plaintiff and appellant. A. & M. Voorhies and 
E. Bermudez, for defendants and appellees. 


Howe tt, J. This is an appeal from a judgment on a rule in 
the Fifth District Court of New Orleans taken in this case, with which 
a rule in the Fourth District Court in t8® ease of Judson and Montross 
v. Mrs. de St. Romes was cumulated. 

The question presented is, whether or not the claim of plaintiff, Mrs. 
de St. Romes, in her suit against the cotton press in the Fifth District 
Court, was legally seized in the suit of Judson and Montross, H. Samory, 
subrogated v. Mrs. de St. Romes, in the Fourth District Court, before she 
transferred it to Eugene de St. Romes, the appellee. 

Notice of the transfer and subrogation by Mrs. de St. Romes to Eu- 
gene de St. Romes, her son, was not served on the Levee Steam Cotton 
Press until the ninth June, 1868, the day after her judgment against the 
cotton press, rendered on the thirteenth January, 1868, became final in 
the Supreme Court, and the day before it was filed in the lower court, 
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On the fifteenth January preceding (1863), H. Samory, subrogated, 
issued execution against Mrs. de St. Romes in the suit of Judson and 
Montross against her in the Fourth District Court, and propounded in- 
terrogatories to the Levee Steam Cotton Press, which, with the petition 
and citation were served personally on the president thereof on the next 
day (January 16, 1868). 

On the twenty-third of the same month the press, through its presi- 
dent, answered that it had sufficient funds of Mrs. de St. Romes in its 
hands to satisfy the judgment in favor of Judson and Montross, as to 
which they were interrogated, should the judgment rendered by the . 
Supreme Court in her favor against the said press acquire the form of 
res judicata. 

Notice of the transfer and subrogation by Judson and Montross of 
their judgment against Mrs. de St. Romes to H. Samory, issued on the 
fifteenth January, 1868, was served on Mrs. de St. Romes on the eight- 
eenth of the same month. 

According to the terms of the act of the twentieth March, 1839, and 
the decisions in Hanna v. Bry, 5 A. 656, and Walker v. Creevy, 6 A. 
535, the seizure inthe garnishment proceedings was effectual before the 
transfer from Mrs. de St. Romes to Eugene de St. Romes» The execu- 
tion issued on the judgment against Mrs. de St. Romes ; her rights were 
seized in the hands of the cotton press, to which interrogatories were 
propounded ; its answers as garnishee were received; the execution 
remained in the hands of the Sheriff, and when the judgment against 
the press became final a rule was taken on it to pay. In such a case 
notice to Mrs. de St. Romes of the seizure in the hands of the press was 
not essential. 

The transfer by Mrs. de St. Romes to Eugene de St. Romes not 
having been notified to the press, the debtor, until the ninth June, 1868, 
was not binding on Samory, the creditor of the transferee. C. C. 2613. 

It is therefore ordercd that the judgment appealed from be reversed, 
and that the rule taken by H. Samory on the Levee Steam Cotton 
Press be made absolute, a the Sheriff pay to H. Samory, subro- 
gated, the amount of the juGgment in the case of Judson and Montross, 
Hi. Samory subrogated, v. Mrs. de St. Romes, as deposited by the Levee 
Steam Cotton Press by order of the lower court. 

Costs of this proceeding in both courts to be paid by the appellees. 

Rehearing refused. 
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No. 2112.—Joun Orrurt v. W. W. CHapmMan and Joun McKowen. 
Same v. JoHN McKoweEn. 


The burden of showing a renunciation of prescription of 2 promissory note after it has accrued 
falls upon the holder. 

An indorsement of a payment on the note efter it is prescribed is not sufficient to interrupt 
prescription. 

The parol testimony of the holder of a promissory note is not admissible to establish the in. 
terruption of prescription ; written proof alone is admissible to establish the interruption, 
Acts of 1858, No. 208, sec. 4. 


PPEAL from the Fifth Judicial District Court, parish of East Fe- 
liciana. Posey, J. Kernan & Lyons, for plaintiff and appellant. 
Cross & Hardee, for defendants and appellees. 

Howe, J. These suits were consolidated in the court below. The 
plaintiff has appealed from a judgment dismissing his claims in both 
cases. 

The first of the suits is brought on the following obligation: 

“$1600. Received, Clinton, La., July 14, 1860, of John Offutt, one 
thousand six hundred dollars, payable on demand. 

“WwW. W. CHAPMAN & CO. 
“per L. G. CHAPMAN.” 
(Indorsed) 
** Received of the within one hundred dollars. January 10, 1866. 
“JOHN OFFUTT.” 

This is a promissory note. Parsons on Notes, vol. 1, pp. 23 24, and 
cases cited. 

The second suit is brought to recover the sum of $500 which plain- 
tiff avers tobe due from W. W. Chapman & Co. for “ money loaned,” 
the defendant, McKowen, being sued as a partner in that commercial 
firm. 

Citations were served in the cases respectively January 12, 1867, and 
May 8, 1867, and among other defenses the prescriptions of three and 
five years have been pleaded. 

It appears by a ¢omparison of the dates above given that both claims 
are prescribed. The note had been prescribed upward of five months 
when the alleged payment was made on account, and the memorandum 
indorsed on it by plaintiff. The plaintiff was bound, therefore, as to 
that note, to establish a renunciation of prescription, and of this there 
is no legal evidence. Such renunciation can only be established by 
written evidence. Laws of 1858, No. 208, § 4. 

It will not be seriously contended that the plaintiff can make such 
evidence for himself by simply writing upon the instrument the receipt 
which appears to be indorsed uponit. Nor can the parol testimony of 
plaintiff on the record be permitted to establish a renunciation. The 
statute of 1858 is positive in requiring the written proof. 

The claim for money loaned was prescribed by the lapse of thiee 
years. C.C, 3503. 

For the reasons given it is ordered and adjudged that the judgment 
appealed from be affirmed with costs, 











No. 2075.—N. K. Knox v. A. DUPLANTIER et als. 


Where more than one year has elapsed from the date of the judgment of the court a qua before 
the judgment of the Supreme Court is rendered dismissing the appeal, the appellant will 
not be entitled to a second appeal, the time having expired within which he could appeal. 
C. P. 593. 


PPEAL from the District Court, parish of East Baton Bouge. 
A Posey, J. A. 8S. Herron, for plaintiff and appellee, Favrot & 
Lamon, for defendants and appellants. 

Howe t, J. A motion is made to dismiss this appeal on the ground 
that more than one year has elapsed between the date of the rendition 
of the judgment and that of the order of appeal. 

The judgment was rendered and signed on the first day of December, 
1866. On the same day an order of appeal in the alternative was 
granted, returnable according to law. On the eleventh of January, 
1867, a bond for a devolutive appeal was filed below, and on the twenty- 
sixth of February following the transcript was filed in this court. A 
motion to dismiss was made and submitted, with the case on its merits, 
on the sixth March, 1867. This motion was not disposed of until the 
eleventh May, 1868, when the appeal was dismissed for a cause attri- 
butable to the appellant. An application for a rehearing was made on 
twenty-fifth May and refused on twenty-second June, 1863. On the 
fourteenth July following (1868), the appellants obtained another ap- 
peal, returnable on the fourth Monday of February, 1869, and the 
transcript was filed here on twenty-third day of said month, when the 
present motion was made. 

Rehearing refused. 

The appellant admits that the general tenor of decisions is in favor 
of a strict interpretation of article 593 C. P., which declares that no 
appeal will lie after a year has elapsed, to be computed as to residents, 
from the day on which the final judgment was rendered; but he con- 
tends that this case presents the strongest claims in favor of a devia- 
tion from the general rule of law, in the fact that he was deprived by 
the delay (after the motion was submitted) in the appellate court of the 
opportunity of claiming a second appeal within the year. 

We might, possibly, be unable to resist the equitable force of this 
position if we were vested with any discretion in the matter, and ap- 
pellants were wholly without fault. They exercised their constitutional 
right of appeal in due time, but by their own laches it proved to be 
ineffectual, and, as said in 3 R. 115, and 17 A. 238, we know of no law 
that recognizes an interruption or prolongation of the delay fixed by 
article 593 C. P. The right to an appeal in certain cases is an absolute 
right, but when once exercised its second exercise is contingent. 

To admit that the time, during which the appellate court holds a 
motion to dismiss under advisement, will have the effect contended for, 





NEW ORLEANS, APRIL, 1869. 295 


N. K. Knox v. A. Duplantier et als. 








will necessitate the admission that any other delay, not caused by the 

appellant, will have the same effect, and the adjournment of the court, 

the crowded condition of the docket and the like will be causes for 

setting aside a positive provision of law. We deem it our duty to 

adhere to the law, whatever may be the hardship in particular cases, 
Appeal dismissed. 


ee 


No, 1467.—J. AnnowsuitTu v. E. H. Durett, Mrs, Dz Pontarpa, 
subrogated. 


A devolutive appeal fron a final judgment docs not suspend or interrupt prescription pending 
the appeal. Acts of 1853, p. 250. 

Where a law is clear and free from all ambiguity the letter of it must not be disregarded under 
the pretense of pursuing its spirit. C. C. 15. 

The citation required by the act of 1853, page 250, in that the judgment may be revived before 
it is prescribed, refers to the judgment rendered by the District Court, and not that of the 
Supreme Court, 


PPEAL from the Fourth District Court of New Orleans. Theard, J. 
P. Soulé, L. Charet and James Walker, for plaintiff and appellee. 
Johnson, Dennis, Legendre & Berault, for defendant and appellant. 

Howe tt, J. The only question presented for our decision is, whether 
or not a devolutive appeal suspends or interrupts the prescription of a 
judgment under the act of 1853, p. 250. 

By the letter of the statute, the question must be answered in the 
negative. It provides that: ‘ Hereafter all judgments for money, 
whether rendered within or without the State, shall be prescribed by 
the lapse of ten years from the rendition of said judgment; proyided, 
however, that any party interested in any judgment may have the same 
revived at any time before it is prescribed by having a citation issued 
according to law to the defendant or his representative from the court 
which rendered the judgment, unless the defendant shows good cause 
why the judgment should not be revived.” 

The appellant, Mrs. De Pontalba, subrogated to the judgment 
against the plaintiff, contends that the ten years only commenced run- 
ning on the date of the rendition of the judgment by the Supreme Court, 
affirming the judgment of the lower court, on the devolutive appeal, 
which was pending about four years. She bases her conclusion on the 
theory that the word judgment in the statute is used “in its largest 
sense of a final judgment, a judgment putting an end to all further 
contestation between the parties, and having the force of the thing 
adjudged, which is said of that which has been decided by a final 
judgment, from which there can be no appeal, either because the ap- 
peal did not lie, or because the time fixed by law for appealing is 
elapsed, or because it has been confirmed on appeal.” C. C. 3522, sec.. 
9. And she suggests the anomalous consequence of a judgment becom- 
ing extinguished by prescription before a final determination of the 
rights of the litigating parties has been reached in the appellate court 
and the whole subject matter yanishing into thin air and leaving nota 
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trace behind. She further urges that the doctrine of all the prescrip- 
tions liberandi causa rests on a presumption of payment arising out of 
the silence of the creditor during the appointed time (C. C. 3422, 3494), 
and that such presumption and silence cannot be said to exist while 
an appeal is undetermined. 

In reply to all this, however forcible it may appear, we have only to 
say that when a law is clear and free from all ambiguity, the letter of it is 
not to be disregarded under the pretext of pursuing its spirit, C. C. 13, 
unless possibly following the letter may lead to an absurdity. The 
consequences suggested by appellant as possible, do not appear to us 
any more absurd than the assumption that a moneyed judgment will 
be permitted to remain for ten years unexecuted below, or undeter- 
mined in the appellate court. 

The statute before us is, in itself, free from ambiguity. Itsays plainly 
that all judgments for moncy shall be prescribed by the lapse of ten 
years from the rendition thereof, unless revived before they are pre- 
scribed by having citation issued from the court which rendered them. 
Such citations cannot be issued from the Supreme Court, and conse- 
quently the statute does not refer to the rendition of the judgment by 
the Supreme Court, but manifestly to that of the court of the first 
instance. It does not say ten years from the finality of such judgment, 
but from its rendition, which in this instance was more than ten years 
prior to the issuing of the execution, and as the judgment had not 
been revived in the mode provided by the statute it was prescribed. 
It is not pretended that the judgment might not have been revived 
after its appearance on appeal and before the expiration of the ten 
years from its rendition in the lower court. 

JudgMent affirmed, 








No. 1512.—WILL1AM GOGREVE v. JOHN WINDHORST.—WILLIAM 
ScHROEDER, third opponent. 


Where the value of a schooner, the ownership of which is in dispute, is shown to be above five 
hundred dollars by the amount of the bond for injunction, and the amount of the appeal 
bond, the appeal will not be dismissed for want of jurisdiction. Constitution, art. 74, 

In a dispute about the ownership of a schooner, the opinion of the Judge a quo on the ques- 
tions of fact is entitled to great weight when sustained by the testimony offered and in the 
record, without objection from the opposing party. 


PPEAL from Second District Court, parish of Jefferson. * Cazabat, 
J. J. Hawkins, for plaintiff and appellant. Saucier & Michinard, 
for defendant and appellee. 

Howe tt, J. A motion is made to dismiss this appeal on the ground 
that there is nothing in the record showing that the matter in dispute 
exceeds five hundred dollars. 

By reference to the record we find that, in obtaining an injunction 
against the sale of the schooner claimed by him, the third opponent 
gave a bond for $1200; that afterwards he had said schooner released 
on giving a bond for $1000; that about the time of the seizure one of 








NEW ORLEANS, APRIL, 1869. 297 


William Gogreve v. John Windhorst.— William Schroeder, third « t. 


? 











the witnesses offered the defendant $1000 for it; and that it was then 
estimated by the defendant at $2000. The appeal bond given by the 
plaintiff and appellant is for $1000. 

From these facts and figures we think it abundantly shown tht the 
matter in dispute (the schooner) exceeds five hundred dollars in value. 


It is therefore ordered that the motion to dismiss be overruled with 
costs, 


ON THE MERITs. 


Howe, J. The plaintiff in this case having, on the sixteenth Novem- 
ber, 1866, obtained a judgment against the defendant, caused a writ of 
‘fieri facias to be issued thereon, under which the sheriff seized, as 
property of defendant, the schooner Matilda. 

On the twelfth December, 1866, William Schroeder, third opponent, 
enjoined the sale, claiming to be the sole owner of the schooner by 
purchase from the defendant in March, 1866. 

The plaintiff, in answer to the opposition, alleged that the sale from 
Windhorst to Schroeder, if any there was, was simulated. 

Upon the trial of this issue, the third opponent established the reality 
of the sale to the satisfaction of the Judge a quo, and the opposition 
was maintained and the injunction perpetuated. No objection was 
made to the testimony adduced by the opponent, and it seems to sus- 
tain the judgment; and, in a case like this, the opinion of the Judge 
before whom the cause was tried is entitled to great weight. 6 La. 31; 
10 A.92; 561; 14 A. 224. 

It is therefore ordered and adjudged that the judgment from which 
the plaintiff has appealed be affirmed with costs. 

Rehearing refused. 








No. 4455.—Succession oF JosEPH H. JomNSON. 


In homologating a tableau of distribution the judge can only order the executor to distribute 
the funds in his hands. He cannot order him to pay a particular fund to a creditor which 
he has previously ordered to be paid to another. 

The executor cannot be punished for contempt, in not paying a particular fund, when he has 

‘ paid that fund to another creditor under the order of the Court. 


PPEAL from the Second District Court of New Orleans. Thomas, 
J. Elmore & King, for appellant. Hornor & Benedict, for appellee. 
Wyty, J. This appeal is taken by Charles E. Alter, a mortgage © 
creditor of the succession of Joseph H. Johnson, from a judgment on a 
rule ordering the dative executor to pay over to him certain funds in 
his hands. 
38 
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This rule was taken on the executor, Crane, to show cause why he 
should not be imprisoned for contempt for not paying over the funds 
he was ordered to pay to said Alter by the last tablean homologated. 

On the trial, the rule was made absolute, and the executor was re- 
quired within three days to pay to Alter the balance of the funds on 
hand, say $674 28, less the costs due the clerk, which was accordingly 
done. 

Alter contends that the executor was required to pay him a larger 
sum, to wit: $11,000, by the judgment homologating the tableau; and 
that the Judge a quo erred in determining the rule, by not requiring 
the executor to pay him the full amount mentioned in the tableau. 

It appears that the $11,000 mentioned in the tableau was derived 
from the sale of the property styled the “‘ batture property,” which 
was purchased by W. H. Aymar; that his titles were subsequently 
decreed to be null, and he then took a rule on the executor requiring 
him to refund the $11,000 which he had paid for the property. The 
executor answered that he only had on hand of that sum $8304, and 
the Court ordered him to refund that amount, reserving the rights of 
Aymar to the balance out of any funds that might afterwards come into 
the succession. We think the District Judge disposed of the rule for 
contempt properly. The executor had paid over all the funds in his 
hands except the $674 28, and this fund he has since paid in obedience 
to the rule. 

The record shows that the appellant, Charles E. Alter, has received 
every dollar due him out of the funds in the hands of the executor, 
He had no claims upon the $8804 returned to Aymar by order of the 
Court. That fund remained in the executor’s hands from the sale of 
the “batture property” which was annulled, and was very properly 
returned to its owner. 

It would have been strange for the District Judge to have punished 
the executor for contempt because, in obedience to the order of Court, 
he refunded the money to Aymar. 

We do not perceive the force of appcllant’s position, that the decision 
on the rule had the effect of changing his original judgment. We 
think his original judgment against the succession remains undisturbed. 

In homologating the tableau, the Court could only order the executor 
to distribute the funds in his hands. It could not order him to pay to 
Alter the $8804 which had been previously paid to Aymar by order of 
the Court. 

The Judge could not compel the executor to redistribute a fund 
which he had previously distributed under the order of the Court. 

It is therefore ordered that the judgment of the Court below be 
affirmed with costs: 
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No. 2199.—Greorce Ruuerr v. P. S. Nu@ent et al. 


Whete the certificate of the clerk of the District Court shows that the transcript is incomplet« 
and not such as will enable the appellate court to examine the case on its merits, the 
appeal will be dismissed on motion. 


ro from the Fifth District Court of New Orleans, Léaumont, J. 
Frank Haynes and T. A. Bartlette, for plaintiff and appellant, 
C. Roselius & Alfred Philips, for defendants and appellees. 

Howe, J. The appellees move to dismiss this appeal on the ground 
that the record does not contain as the law requires a full transcript of 
all the documents filed, evidence adduced, and proceedings had in the 
court below. C. P. art. 585. 

The certificate of the clerk of the Fifth District Court is as follows: 

‘That the foregoing one hundred and six pages with the record of 
the case of Mary A. Nugent vr. Jotham Potter et als., appealed from the 
late Fifth District Court of New Orleans, and now of record in the 
Supreme Court of Louisiana, being No. 1750 of the docket of said 
Supreme Court, do contain a true, correct and complete transcript of 
all the documents filed and all the evidence adduced, and of all the 
proceedings had in the suit of George Ruleff v. P. 8. Nugent,” ete., ete. 

It is plain from this certificate that this record does not contain all 
that is necessary to enable us to examine the ease upon its merits. 
The record can only be complete by adding to it some other record. 
From the answer to the motion, we infer that the portion absent from 
the record before us and contained in another record consists of sundry 
documents. It results that certain documents used at the trial of this 
case are not in the transcript, and there is no consent under which we 
can refer to them as contained in some other record. The appellants 
refer us to the cases of Bell v. Williams, 10 L. p. 514, and Bouguille v. 
Dédé, 9 An. 292. The former does not seem to be in point, and the 
latter is a precedent for the views we have expressed, for in the case 
before us there is no consent of parties. 

The appellants went to trial upon the merits without taking any 
steps to correct the transcript. 

It is therefore ordered that the appeal herein be dismissed with costs. 

Rehearing refused. 


—< 
————— 








No. 1513.—0. A. Sennemeau & Co. v. W. T. Pennineton & Giippen, 
owners of Schooner Gipsey. 


The fact of noii-dclivery of goods shipped must be shown before the owner or shipper can re- 
cover their value from the carricr, 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
George L. Bright, for plaintiffs, Race, Foster & E. T. Merrick, for 
defendants, Saucier & Michinard, for intervenors and appellants. 
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TALIAFERRO, J. The plaintiffs claitn from the defendants, master 
and owners of the schooner Gipsey, $1718 72 for supplies furnished 
and advances made to Pennington & Glidden and the schooner, for 
which they claim a lien and privilege on the schooner and the prop- 
erty attached. The defendants being absentees, the plaintiffs took out 
an attachment under which the vessel was seized, and by a subsequent 
order of court sold. The proceeds of sale, amounting to $5000, were 
held subject to legal distribution. Ashby, a creditor claiming priority 
of lien and privilege over the attaching creditors, came in by third op- 
position, praying to be paid his debt of $311 52 with privilege. 

F. X. Barbot, also a third opponent, claimed to be a creditor for $3750 
with superior lien to that claimed by the plaintiffs. The judge a quo 
rejected the claim of Barbot and distributed the funds among the 
various recognized creditors, of whom the plaintiffs and the opponent 
Ashby were the principal, and directed the remainder if any to be paid 
over to the defendants. 

From that decree the opponent Barbot appeals. 

The contest is now solely between the defendants and Barbot. This 
opponent founds his claim upon a bill of lading which recites that on 
the seventh of April, 1865, twenty-five barrels of Bourbon whisky 
were shipped by F. X. Barbot on the schooner Gipsey then at Havana 
and bound for Matamoros, to be delivered at that port ‘‘ unto order or to 
assigns.” He avers that the whisky was never delivered, but was sold 
to pay the debts of the schooner. An invoice dated at Havana, April 
6, 1865, shows that the twenty-five barrels of whisky were shipped 
from Havana to Matamoros by F. X. Barbot for joint account of the 
owners of the schooner and D. M. C. Hughes, and consigned to order. 
To the same purport is the certificate of Barney Pennington. The cer- 
tificate further states that the note given by him at Havana to Hughes 
for $700 more or less, was for the one-half interest in the shipment, 
and at the date of the certificate, October, 1865, was still unpaid. 
Hughes’ receipt for this note appears, showing that he had sold to Pen- 
nington a half interest in the adventure for $745 45. The receipt is 
dated April 8, 1865. This comprises the sum of the evidence taken on 
the trial of the opposition of Barbot and we do not see that his case is 
made out by it. He does not allege that he was the owner of the 
whisky, or that he had shipped it to his own order. The bill of lading 
in connexion with the invoice, does not we think establish the owner- 
ship to have been in him. Appended to the certificate of Pennington, 
as appears in the record, is an assignment by Hughes to Barbot “‘of the 
due bill annexed.” This transfer is dated Havana, July 3, 1867, and 
doubtless refers to the due bill given to Hughes by Pennington for the 
half interest sold to him in April, 1865. This operation shows nothing 
establishing ownership in Barbot of the shipment of whisky by the 
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schooner, nor does he show, as uc alleges non-delivery of the goods 
shipped. See 11 An. p. 320, 

The appellees pray for damages in this case for a frivolous appeal; 
but we hardly think the case would fully warrant it. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed with costs in both courts. 








No. 1477.—H. G. Hopcson v. City or New ORLEANS. 


The city ordinance of the city of New Orleans for the year 1866, which declares that “ every 
keeper of a warehouse where produce, goods, wares or merchandise are received on 
storage, one hundred dollars for each and every warehouse” was intended to impose a license tar 
of one hundred dollars upon the particular calling or business of keeping a warehouse, and 
not a tax upon the warehouse itself. 

Such a tax is uniform upon all persons engaged in that kind of business. 


PPEAL from the Third District Court of New Orleans. Fellowes, 
J. Lacey & Butler, for plaintiff and appellant. H. D. Ogden, for 
defendant and appellee. 

TALIAFERRO, J. The plaintiff complaining of the unconstitutionality 
and excessive character of the forty-second section of the city ordi- 
nance approved December 16, 1865, entitled “ An act to establish a 
uniform rate of taxes and licenses on professions, callings and other 
business, and on carriages, hacks, drays and other vehicles, for the year 
1866,” took out an injunction to prohibit the city from collecting from 
him one hundred dollars, the sum assessed to every keeper of a 
warehouse. On the trial of the injunction in the court below, it was 
dissolved, and the plaintiff appeals. 

The objection is that the tax is not laid upon an entire class, calling 
or pursuit as it should be, so as to be uniform upon all persons en- 
gaged in and pursuing as a business or calling the keeping of ware- 
houses. The plaintiff holds that it is the warehouse, and not the trade 
or occupation of warehouse keeping that is taxed. The forty-second 
section of the ordinance in question reads: ‘* Every keeper of a ware- 
house where produce, goods, wares or merchandise are received on 
storage, one hundred dollars for each and every warehouse.” 

When, by the terms of a law or ordinance imposing a tax, it clearly 
embraces all who are engaged in the particular business or calling 
taxed, we are unable to see why it does not fulfill the constitutional 
provision requiring taxation to be equal and uniform. The forty-sec- 
ond section of the city ordinance just quoted does not declare that all 
who are engaged in the business or calling of warehouse keeping shall 
pay a hundred dollars for each and every warehouse ; but it does sub- 
stantially declare the same thing in substance, if not in direct terms, 
when it announces that every keeper of a warehouse where produce, 
goods, wares or merchandise are received on storage, shall pay one 
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hundred dollars for each and every warchouse. The case of A. W. 
Meriam v. the city of New Orleans, 14 An. p. 318, presented a case simi- 
lar in every essential point to the one now before us. In that case the 
objection was to the city ordinance which declared that “every keeper 
of a billiard table, the whole tax being levied upon each and every 
billiard table shall pay sixty dollars.” The same ground of unconsti- 
tutionality for want of uniformity and failure to specify the trade or 
business was taken as in the present case. Judgment was rendered 
against the plaintiff, and the court said: ‘ Notwithstanding the lan- 
guage of the thirty-fourth section of the ordinance in question declares 
that a tax of sixty dollars shall be assessed and collected from every 
keeper of a billiard table, the whole tax being levied upon each and 
every billiard table, we have no doubt that the intention of the Com- 
mon Council was to impose a license tax upon the particular calling or 
business of keeping a billiard table, and not a property tax upon the 
table itself.” 

The plaintiff refers to the case of the Police Jury of the parish of 
Orleans, right bank, v. Pierre Nougues, 11 An. 740. We do not think 
it sustains him. The tax resisted in that case imposed an assessment 
upon each and every person keeping a dairy within certain limits 
specified in the ordinance, of $2 annually for each and every cow. 
Here there was the lack of equality and uniformity, for as the court re- 
marked, “the ordinance, while professing to tax the oceupation really 
imposes a tax upon cows kept by dairymen within certain limits. The 
tax is not on all cows within the jurisdiction of the Police Jury, but 
upou the cows kept by certain individuals, whilst other individuals 
may keep cows without taxation.” 

Evidence was introduced on the part of the plaintiff going to show 
that there were persons who kept private warehouses and received pay- 
ment for storage, without being required to pay the license tax, and 
others who kept warehouses for the reception of articles brought to 
them for repairs, such as boilers, machinery of various kinds, ete., and 
who also received goods in their warehouses on storage alone, and 
charged and collected money for such storage without paying for a 
license. What benefit the plaintiff is to derive from this testimony we 
are at a loss to conceive. He sets himself out in his petition as keeper 
of ‘“‘the Mississippi and Western Warehouses” in the city of New 
Orleans. 

We conclude that the judgment appealed from was correctly ren- 
dered. ' 

It is therefore ordered, adjudged and deéreed that the’ judgment of 
the District Court be affirmed, with costs in both courts. 
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No. 1507.—Biancure A. Martin v. Taytor & Pixckanrp. 


The Supreme Court will ex ojicio notice the want of proper parties, and dismiss the appeal 
without motion. 19 An. 286. 


PPEAL from the Fourth District Court of New Orleans. Théard, 
J. A. Grima, for plaintiff and appellant. A. N. & H. N. Ogden, 
for defendants and appellees. 

Wy ty, J. This appeal was taken by one of the defendants, William 
M. Pinckard, who has not made his co-defendants parties thereto, by 
causing them to be cited. 

It appears that a citation issued to the co-defendant, Zalmon Taylor, 
but it was net served on him either personally or at his domicile. C, 
P. 187, 188, 189. It appears that no citation ever issued for D. R. Car- 
roll, warrantor, who was a party to the judgment. 

Both Taylor and Carroll are evidently interested in maintaining the 
judgment of the lower court, and they should have been made parties 
to the appeal. 3 R. 436; 5 R. 224; 9 R. 256; 12 R. 180; 8 A. 367; 11 
A. 674; 14 A. 315, 

Without a motion to dismiss, we will notice ex officio the want of 
proper parties to the appeal. Tupery v. Lafitte et al., 19 A. 296, and 
the authorities there cited. 

It is therefore ordered that this appeal be dismissed at appellant’s 
costs. 





SO 


No. 2055.—STrerHen DuNcAN v. JoHN N. HELM. 


An amended petition substituting a new party plaintiff on allegations of ownership, in direct 
conflict with the original petition, will not be allowed, nor will an amendment be allowed 
showing that the notes sued upon were transferred after suit was commenced and a recon- 
ventional demand was filed, 


PPEAL from the Thirteenth Judicial District Court, parish of 
Tensas. Hough, J. Farrar & Reeves, for plaintiff and appellant. 
Aroni & Collier, for defendant and appellee. 

Howe, J. By petition filed in this case on the eighth March, 1866, 
the plaintiff, alleging himself to be a resident and citizen of Mississippi, 
claimed to recover from the defendant, also of Mississippi, the amount 
due upon two mortgage notes, and asked for a sale of the property 
mortgaged. 

One note fell due January 4, 1861, and is credited with a partial pay- 
ment; the other fell due January 4, 1862. They are dated in the parish 
of Tensas, and payable in New Orleans; they are the sixth and seventh 
of a series of eight notes, amounting in all to $49,500; and are secured 
by a mortgage upon a plantation in the parish of Tensas. The plaintiff 
in the original petition claims, not as transferee, but as the original 
payee of the notes and mortgagee of the land. 
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The defense was usury, it being alleged on behalf of defendant that 
the consideration of the notes was a loan by plaintiff to defendant of 
the sum of $30,000 at the rate of ten per cent. per annum ; that he has 
paid all of said notes in full, except the note in suit, and has paid on 
the first of the latter the sum of five thousand dollars; that his total 
payments have amounted to the sum of $35,750, or $5,750 more than 
the plaintiff is entitled by law to recover. He claims in reconvention 
the amount he thus paid in excess of the principal. 

On the twenty-third September, 1867, a supplemental petition was 
filed as follows : 

‘Your petitioner, Stephen Duncan, junior, residing in Natchez, Mis- 
sissippi, respectfully represents that, through error of his undersigned 
counsel, a suit was filed in your honorable court styled Stephen Dun- 
can v. John N. Helm, and numbered twelve hundred and seventy-two 
on the docket of said court ; that said error consisted in using ‘ Stephen 
Dunean’s name as the plaiuti and petitioner, instead of Stephen Dun- 
can, gunior, in said suit; that said Stephen Duncan is dead, and long 
before his death transferred and delivered the notes sued upon in said 
suit, number twelve hundred and seventy-two, to your petitioner, who 
was the bona fide holder and owner of said two notes sued on as afore- 
said; whereupon petitioner prays leave to file this his supplemental 
and amended petition, that it be duly served, and that he have judg- 
ment as prayed for in the original petition.” 

It appears that the defendant filed an exception to this ‘ amended 
petition,” though the exception itself is not in the record. It also 
appears that some evidence was taken on the trial of this exception, 
but the evidence is not in the record. There seems to be no proof of 
any of the allegations of this amended petition, except of the death of 
Dr. Stephen Duncan, and this event took place, as the counsel for 
plaintiff informs us, in January, 1867. 

The case was afterwards tried, and judgment rendered against the 
plaintiff, rejecting his demand, and decreeing that the defendant re- 
cover from the plaintiff judgment in reconvention for the sum of 
$2750. 

If this isa judgment against Dr. Stephen Duncan, it was rendered 
against a party deceased and unrepresented. If it is a judgment 
against S. Duncan, Jr., it is not supported either by the pleadings or 
the evidence. The amended petition, so called, we are of opinion, 
ought to have no effect beyond that of a suggestion of the death 
of the original plaintiff. It should not be permitted to substitute 
a new party plaintiff, especially on allegations of ownership in direct 
conflict with the original petition, or if the amended petition is con- 
strued to.mean that the notes were transferred to 8. Duncan, Jr., after 
the suit was commenced, but before Dr. Duncan’s death, it was none 
the less irregular after the filing of a reconventional demand. Jones v. 
Jenkins, 9 Rob. 180. 
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The case must be remanded that the legal representatives of the 
deceased plaintiff may be made parties. It is unnecessary to pass upon 
the other questions in the case. 

It is therefore ordered that the judgment appealed from ve avoided 
and reversed, and the cause remanded to be proceeded with according 
to law, and that the appe&ee pay the costs of the appeal, 


No. 1533.—CHARLES SevUZENEAU v. B. SALoy and Tur SHERIFF. 


Where the consideration of a promissory note, secured by a mortgage on real estate, is shown 
to be Confederate treasury notes, the holder cannot enforce the mortgage rights against the 
property mortgaged, nor recover on the note. 


PPEAL from the Sixth District Court of New Orleans. Duplantier, 
J. EE. Filleul, for plaintiff and appellee. C. EB. Schmidt, for de- 
fendants and appellants. 

Wrty, J. The defendants have appealed from a judyment perpetua- 
ting an injunction which restrains them from enforcing their mortgage 
on the property of the plaintiff. 

The grounds for the injunction are that the note had no lawful con- 
sideration, having been given for Confederate money, and the act of 
mortgage was illegal, having been passed by a notary whose only 
authority was derived from the rebellious government, and who states 
in the act of mortgage that it was passed in the “ second year of the 
Independence of the Confederate States”—that a certified copy of said 
act was not sufficient authentic evidence to sustain the order of seizure 
and sale. 

The District Judge after considering the evidence came to the con- 
clusion that the plaintiff received from the defendants “no other cur- 
rency in exchange for their note and mortgage than the treasonable 
issue of the Confederate States,” and therefore perpetuated the injunc- 
tion. 

After a careful examination of the evidence we have arrived at the 
same conclusion. 

The testimony of the witnesses and the declaration contained in the 
act of mortgage are sufficient to satisfy us that the transaction was 
based on Confederate treasury notes. 

The consideration was illegal and the contract cannot be enforced 
under the settled jurisprudence of this State. 20 A. 167. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 
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No. 1487.—Cutver, Siuonps & Co. v. H. J. Leovy et als.—B. B. 
HArRtT, surety on appeal bond. 


The signing of a final judgment by the judge, is a judicial act, which can only be performed in 
term time. Acts of 1866, M. 86. 
The signature of the judge placed to a final judgment, out of term time, wi?l have vo effect. 


PPEAL from the Sixth District Court, of New Orleans. Duplan- 
LA tier, J. Race, Foster d& FE. T. Merrick, for plaintiffs and appellees. 
H. J. Leovy and George W. Uhristy, for defendants and appellants. 

HowELt, J. This is an appeal from a judgment on a rule against the 
surety on an appeal bond, rendered on twenty-seventh June and signed 
on twenty-second July, 1867. 

A rule for a new trial was taken by the surety on the twenty-ninth 
June, and fixed, on motion, for the fourth day of Novem)wr following. 
The order fixing this rule was rescinded on the fifteenth July, and the 
rule fixed for trial on Monday, twenty-second July, notice of which 
was given to the surety, who on the day fixed opposed the trial of his 
rule on the grounds that it had already been fixed for November ; that 
such a rule could not be tried in vacation, and if tried, judgment could 
not be signed in vacation. These objections were overruled, the 
motion for a new trial was dismissed and the judgment against the 
surety was signed on the same day, from which this appeal was taken 
on the thirtieth July, 1867. 

Conceding that it was within the discretion of the judge a quo to 
rescind his order fixing the rule for trial on fourth November and 
fix and try it in vacation (upon which we express no opinion), we think 
‘the signing of definitive judgments is a judicial act, which can be per- 
formed only in term time. It is the completion, the perfecting of the 
judgment and renders it executory. 

The act No. 86, of 1866, expressly provides that the District Courts 
in New Orleans “shall be open from the first Monday of November to 
the fourth day of July; and for criminal and probate causes, for grant- 
ing interlocutory orders and writs of arrest, habeas corpus, injunc- 
tions, sequestrations, attachments, mandamus and provisional seizures, 


‘ona motion to quash, and not upon their merits, they shall remain 


open all the year ; also for the purpose of trying proceedings instituted 
by a landlord for the possession of leased property ” ‘The signing of a 
definitive judgment, which gives it vitality, is not granting an inter- 
locutory order, and upon the maxim “ expressio unius, exclusio alterius,” 
we must infer that such an act was not authorized by the above statute. 
The law maker has been careful to express for what particular pro- 


ceedings and business the courts shall be open all the year, and the act 


necessary for making judgments in other matters final, not being 
mentioned, is excluded. 
Counsel for plaintiffs say, so soon as the obstacle to the judgment 
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becoming final, interposed by the rule for a new trial, was removed by 
the overruling of the motion, it was the duty of the judge to sign the 
judgment, as he did. This is so, if it was at a time when he could ex- 
erc&e such judicial power. 

When the term closed on the third day of July, 1867, the surety knew 
that the judgment against him had not become final, and consequently 
that it could not regularly become so until the next term, as the law 
had not authorized the exercise of the necessary judicial function in 
vacation. 

The signing of the judgment at the time was a nullity, therefore the 
judgment is not final. It may yet be legally signed. 

It is therefore ordered that the appeal be dismissed. 








No. 1505.—C. A. Gayarre v. H. T. Hays, Sheriff, ct als. 


No appeal wiil lie from a judgment dissolving an injunction where the amount in dispute is 
not above five hundred dollars. The fact that the property seized exceeds five hundred 


dollars in value will not give the Supreme Court jurisdiction of the appeal from such 
judgment. 


PPEAL from Third District Court of New Orleans. Fellowes, J. 
Race, Foster & FE. T. Merrick, for plaintiff and appellant, BE. W. 
Huntington, for defendants and appellees. 

Wyty, J. Appellees move to dismiss this appeal because the court 
has no jurisdiction, the matter in dispute not exceeding five hundred 
dollars. 

Plaintiff enjoins a judgment against him as security on two injunc- 
tion bonds for twenty per cent. on the two executions enjoined, that is 
to say, twenty per cent. on one execution for one thousand dollars, fifty 
dollars attorney’s fees and costs, and twenty per cent. on the other 
execution for three hundred and seven dollars and sixty-two cents, 
fifty dollars attorney’s fees and custs. 

The matter in dispute is not the full amount of the two executions ; 
it is the amount of twenty per cent. thereon, attorney’s fees and costs, 
for which judgment was rendered against the plaintiff—this is less than 
five hundred dollars. Appellant contends that the value of his lot 
seized to satisfy said judgment against him exceeds five hundred dol- 
lars in value, and therefore this court has jurisdiction on that account. 
He cites the decisions in 12 R. 519; 6 R. 4, and 1 A. 310, to support 
his position that this court has jurisdiction where the value of the 
property seized exceeds five hundred dollars, although the judgment | 
under which it was seizec is below that amount. 

The cases he has cited refer to the opposition and injunction of third 
parties who claim to be owners of the thing seized. In such cases the 
matter in dispute is not the judgment, but the ownership of the prop- 
erty seized. In this case, however, the property of the plaintiff was 
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seized by the sheriff under an execution against him; and the contesta- 
tion is about the validity of the judgment, and not the ownership of 
the property. The matter in dispute is therefore below the jurisdic- 
tion of this court. 

It is therefore ordered that this appeal be dismissed at appellant's 
costs. 








No. 1598.—Lovis Tore v. Toomas McManon. 


In 4n action in damages for slander, the Lurden fal’s on the plaintiff of showing that the lan- 
guage complained of was used by the defendant, and with malicious intent. 


PPEAL from the Fourth District Court of New Orleans. Thomas, J. 
ik Saucier & Michinard, for plaintiff and appellant, C. 2. Schmidt, for 
defendant and appellee. 

Howe, J. This is an action of slander, the plaintiff alleging that he 
is a “British subject of pure white, or Caucassian blood,” and that the 
defendant has injured him to the extent of five thousand dollars by 
stating publicly at a meeting of the Hackmen’s Benevolent Association 
that he, plaintiff, “‘was a colored man, meaning thereby a person of 
‘African origin,” and thus causing him to be “‘disgracefully expelled 
from the association.” The usual allegations of malice and damage 
are made in the petition. 

The defendant, after pleading the general issue, specially avers that 
at a preliminary meeting, held for the purpose of organizing the asso- 
ciation, he was urged by several persons present to call the attention 
of the meeting to the fact that the plaintiff was supposed by many to 
be a man of color, and that some eight years previous he had applied 
for admission to the then Hackmen’s Association, and had been rejected 
for this reason. That ‘to save complaint” defendant “ desired it to be 
put to the meeting whether they were satisfied to have the plaintiff in 
the association,” and the meeting determined to refund the plaintiff the 
dollar he had paid on giving in his name, and to strike the name from 
the list of those who desired to become members. He pleads that these 
statements were true, and were not uttered with any malice. 

There was judgment for defendant, and plaintiff has appealed. 

The voluminous record establishes the fact clearly enough that the 
plaintiff is a white man; but it does not seem to prove conclusively 
that the defendant uttered the language complained of and with the 
intent charged. We presume the District Judge was satisfied that the © 
answer of the defendant was substantially correct, and we perceive no 
reason for reversing his decision. It does net appear that the plaintiff 
ever belonged to the association from which he alleges he was expelled, 
but merely that his application was rejected, and this fact may have 
had its influence. 

It is therefore ordered and adjudged that the judgment appealed 


from be affirmed with costs. 
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No, 1936.—R. E. Diamonp v. G. L. Car. 


The omissidn in the Constitution of 1868 of article 133 of the Constitution of 1964, left the 
whole subject of the corporation of the city of New Orleans and its police regulations 
under the power and discretion of the Legislature. 

Act No. 1, approved July 9, 1868, creating a Board of Police Commissioners for the City of New 
Orleans and giving them full power to remove and appoint the police force, and repealing 
all other acts and parts of acts in conflict with its provisions, divested the Mayor of the 
city of New Orleans of all authority to appoint a chief or other policeman. Artécles 159 
and 42 of the Constitution of 1868 were not violated in the passage of this act. (See acts 
Nos. 74 and 145 of 1868, and Nos. 60 and 92 of 1869.) 

The appointment of a chief of police by the Mayor of the city of New Orleans after the passage 
of act No. 1, approved on the ninth of July, 1868, was without any legal force or effect, and 
such officer so appointed had, by virtue of his appointment, no interest in the office of 
chief of police, nor in the office of superintendent of metropolitan police created by act 
No. 74, approved September 14, 1868. Having no interest in the office, he was not entitled 
to the writ of quo warranto nor injunction. 


APPEAL from the Sixth District Court, parish of Orleans. Cooley, 
J. Leovy, R. N. Ogden and Alfred Philips, for plaintiff and appel- 
lee. J. Hawkins and E. Filleul, for defendant and appellant. 


ARGUMENT FOR DEFENDANT AND APPELLANT. 


I. The relator is not entitled to a writ of quo warranto: 

A quo warranto is only issued for the decision of disputes between 
parties in relation to the offices in corporations as when a person usurps 
the character of a mayor of a city, or such like. With regard to offices 
of a public nature, that is, which are conferred in the name of the 
State by the Governor, with or without the consent of the Senate, the 
usurpations of them are prevented and punished in the manner directed 
by the Penal Code. See C. P., article 868. 

Article 869 C. P., provides, that a mandate to prevent the usurpation 
of an office, in a city or other corporation, may be obtained by any 
person applying for it. 

And article 870 provides, that the court, after having declared the 
party not qualified, shall direct the corporation to proceed to a new 
appointment. 

It is clear on the face of the pleadings, that these articles, which are 
the only text upon the authority of which a quo warranto can issue, do 
not apply to George L. Cain. (See the case of Terry v. Stauffer, 17 
A. R. 311, where the quo warranto was denied, under similar circum- 
stances. ) 

Cain is not a corporation officer; he is appointed by the Board of 
Metropoliten Police Commissioners, who are appointed by the Gov- 
ernor. (See act 74, 1868, and article 868 C, P.) 

Being 2 ~ubordinate officer of a State department, his commission 
partakes of the nature of the commission of his superior officers, ac- 
cording to the rule: Subrogatum sapit naturam ejus cui subrogatur. See 
Calvin’s- Lexicon, verbo Subrogandus.) This is self-evident, and re- 
quires no furtherargument. The counsel might well stop here, and this 
would be enough to dismiss the whole proceeding. But as the public 
is interested in this case, it is good that the case of the commonwealth 
should be well, fully and zealously examined and defended, as remarks, 
Cicero. But in a quo warranto case, the petition must be in the name 
of the State, because the State 1s the party that has the chief interest 
and almost the sole interest that the franchises should not be abused 
or usurped. We look in vain in the record, and to the title of the suit, 
to see the name of the people or State of Louisiana as plaintiff in this 
case, and we see that the proceedings are conducted in the private name 
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of the plaintiff, a ridiculous usurpation of the rights of the State ; nor 
is the plaintiff to be listened to, when he pretends to have acted under 
the two acts of the Legislature of 1868, providing a remedy against 
usurpation and intrusion into a public office, ete. (Acts No. 58 and 


Because his petitions do not contain a. single word or allegation to 
that ciiect, nor did he claim to be interested in the office of Superin- 
tendent of the Metropolitan Police, nor did he allege that Cain usurped 
the said office ; and moreover, the reading of those twe acts shows 
so clearly that such an action cannot be instituted without the concur- 
rence of the Attorney General, the plaintiff can take nothing by his 
+ ay te all doubts in such a case being interpreted against him 
who, having the opportunity of explaining himself, has been the cause 
of the obscurity found in the pleadings. 

The plaintiff has prayed for a writ of quo warranto, and to that prayer 
his petition must be limited. 

The nature and rules which govern the proceedings in quo warranto 
are so anomalous, and so different from all the other rules of practice, 
that it is impossible to cumulate quo warranto with other remedies and 
pleadings in the same suit; the judgment to be rendered in such a suit 
is dictated by law, and is only intended to remedy one wrong. The 
pleadings are anomalous in this—that the king or State has nothing to 
prove, and the onus probandi and justification is thrown upon the de- 
fendant, and if he fails in his justification, judgment must go for the 
king or State. These proceedings are also considered in the light of a 
criminal action. We repeat that the peculiar rules which govern quo 
warranto are repugnant to the other rules of practice, and other mat- 
ters camot be heard upon the trial of such issues, See Bouvier’s 
Dictionary, Angel and Ames, Kent’s Commentary, and all the authors. 

Should, however, the plaintiff be entitled to a writ of quo warranto, 
the defendant, by showing his warrant of appointment, and the law 
creating the board of metropolitan police, has fully complied with the 
law, and he would be entitled to a judgment. 

II. That by divers acts of the Legislature, the office of chief of police 
of New Orleans has been abolished and no longer exists ; that the Mayor 
of New Orleans has no authority to appoint any officers or members of 
the police of New Orleans. 

The respondent avers that there is no such office as that of chief of 
police of New Orleans; he holds the negative. The burden of proof 
is on the party affirming that such an office exists to prove its existence. 

In an action in the nature of a quo warranto, the question may be 
raised whether there is such an office as the defendant or plaintiff has 
assumed to fill; the object of the Code of Practice relative to such 
actions is to provide a speedy and effective mode of determining the 
rights of individuals to discharge the duties of an office; necessarily 
involves the determination of the existence of the particular office. 
See 24 New York Reports, p. 86. 

The article 133 of the Constitution of 1864, gave to the Mayor of the 
city of New Orleans the power to select the police of the city ; the mem- 
bers of the police force were to hold their office during good behavior, 
removable only for cause by a police commission composed of five 
citizens appointed by the Governor. 

The act No. 14, session acts of 1866, entitled an act “to organize 
the police of the city of New Orleans, and to create a police board 
therein,” was enacted under the Constitution of 1864. The Constitu- 
tion of 1868 did not retain the article 133 of the Constitution of 1864, 
and therefore left the organization of the police force in New Orleans 
as a proper subject of legislation for a subsequent Legislature. 

On the ninth July, 1863, the Legislature passed an act which divested 
the Mayor of New Orleans of the power of appointing or selecting the 
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policemen of New Orleans and vested the appointment and adminis- 
tration of the police of New Orleans in a board composed of five police 
commissioners ; that Jaw repealed all laws or parts of laws inconsistent 
with it, and took effect fiom its passage. (See acts of 1868, act No. 1.) 

On the fourteenth September. 1868, the Legislature passed the act 
entitled “an act to establish a metropolitan police, and to provide for 
the government thereof.” (See act No. 74, 1868.) 

This act gives the exclusive and absolute control of the police of the 
city of New Orleans, made a part of the metropolitan police district, to 
the board of ‘Metropolitan Police.” (See section 2 of said act.) 

On the seventh October, 1868, the Legislature re-aftirmed the act No. 
1, creating the Bcard ot Police Commissioners by fixing their salary 
and allowing them their pay, from the day of their creation to the day 
they were superseded by the Metropolitan Police act. (See act No. 
145, session 1868). 

On'the nineteenth August, 1868, the Legislature passed an act enti- 
tled “an act to determine the mode of filling vacancies for which pro- 
vision is not made in the Constitution.” The first section of this act 
provides that when a vacancy occurs in any oflice, State, parish or mu- 
nicipal, the vacancy shall be filled by the Governor. (See act ‘No. 27, 
186s. 

It ain be seen that the Mayor of New Orleans on the twenty-eighth 
October, 1868, when it is alleged that he appointed Robert E. Diamond 
chief of police of New Orleans, violated on that day four acts of the 
Legislature, to wit: Acts No. 1, 27, 74 and 145, and that his appoint- 
ment in opposition to the statutes of Louisiana, was nothing but a 
ridiculous and absurd act of folly, as well as an act of rebellion against 
the Legislature of Louisiana. 

This commission gives no right to Diamond; any assertion of any 
right under such a commission cannot for one moment be listened to 
by a tribunal whose first duty is to cause the laws to be observed and 
obeyed. 

The Mayor acted in contravention of law. Article 12 C. C. says, 
whatever is done in contravention of a prohibitory law is void. 

What a strange spectacle this case presents! Those who should be 
defendants and praying for the mercy of the court, present themselves 
before the courts with a threatening and defiant attitude. The plain- 
tiff, R. E. Diamond, then has no standing in court. He has made the 
plea that the metropolitan police act is unconstitutional, because it 
violates articles 94, 117 and 118 of the Constitution. 

Courts of justice do not sit to examine abstract questions of law and 
to give their opinion about questions which, without any interest, any 
malignant parties may propound to them. Courts of justice are estab- 
lished for the purpose of settling serious disputes which may arise be- 
tween citizens in regard to the rights of person and property. The organ- 
ization and government of the police of the city of New Orleans were 
entrusted to the municipal corporation, created by the Legislature un- 
der the name of the city of New Orleans. In the course of time the 
Legislature thought proper to divest the corporation of the police power 
and to vest if in another body; this measure is purely political and 
administrativé, and cannot, under a constitution like ours, which ac- 
knowledges the principle of the division of the powers of the govern- 
ment, become the subject of a judicial inquiry. Such a question is 
beyond the limits of the judiciary power, and exclusively belongs to 
the two other branches of the government. 

The judiciary can only interfere if such legislation deprives a citizen 
of any vested rights or if it impairs the obligation of cgntracts. 

What vested rights can R. E. Diamond have in the government and 
police of the city of New Orleans? What contracts in which he has 
an interest has been impaired ? 

In what capacity does he present himself! As Chief of Police. Ad- 
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mitting that his appointment was regular, this would not give him the 
right to plead the unconstitutionality of such a statute, because the 
government of the police is not an appendage of his office. He would 
be a subordinate ofticer of the corporation of New Orleans, and he has 
no power to sue for any right belonging to the corporation. He cannot 
sue vicariously for the right of another; he is a self-constituted vicarius 
alieni juris and cannot be heard. 

In the second volume of Black’s Reports, p. 513, we learn that the 
city of Sheboygan had issued certain bonds, and a party who had no 
interest in the matter chose as a pretense for his intervention to argue 
the ‘unconstitutionality of the measure. The Supreme Court refused 
to hear him, and said: ‘*We hear of no complaint from the bond- 
holders, it does not belong to the complainant, vicariously, to enforce 
their contract and to protect their rights. Gilman v. City of Sheboy- 
gan, 2 Black’s Reports, page 513. 

Our Code of Practice detines the right of action thus: It is the right 
given to every person to claim judicially what belongs to him. C. P. 
art. 1. 

A plea to the unconstitutionality of a statute was made in the 12th 
A. R. * The Supreme Court first examined into the capacity of the party 
making the plea and said: 

“The act of the Legislature certainly invaded no vested right of a 
company, which came into being ten years afterward, and it is only for 
the party whose rights are invaded to plead the nullity of a law im- 
pairing the obligation of a contract.” Navigation Company v. City of 
New Orleans, 12 A. R. 366. 

In New York it has been decided, ‘“‘That the people cannot set up to 
invalidate a charter granted by the Legislature, that it confers a power 
in violation of the Constitution of the United States, as a power to 
bridge a navigable stream. Such objection, if it were valid, can be 
taken only by those who have been impeded in lawful commerce.” 
People v. Saratoga and Rensselaer Railroad, 15 Wendel Rep. 113; Ab- 
bot’s New York Dig. vol. 4. p. 643, No. 20. 

Robert E. Diamond cannot certainly say that the statutes of Louis- 
iana, passed before he received his commission from Conway, invaded 
any of his pretended rights which were not then in existence. 

Though the undersigned have fully demonstrated that plaintiff or 
relator in this extraordinary case of quo warranto has not shown any 
right to appear before a court of justice, we will show to your honors 
that the pleas of unconstitutionality have no foundation in fact and in 
law. 

Does the act No. 74, 1868, violate article 94 of the Constitution? 
This ground was abandoned in the court below. Article 94 of the Con- 
stitution says: “ That no judicial power, except as committing i 
trates in criminal cases, shall be conferred on any other officers 
those mentioned in this title, except such as may be necessary in towns 
and cities,’’ etc., ete. 

There is not a single word and sentence in the act No. 74 which has 
any reference to that article of the Constitution. In fact, the act No. 
74 treats entirely of a different object, and is entirely foreign to that 
article. The plea is absolutely frivolous, and should a part of a law 
be uncenstitutional, that part only would be declared unconstitutional, 
and the other parts would be declared constitutional if they do not 
violate the Constitution. 

The law violates article 117 of the Constitution, which says: “ That 
no person shall hold at the same time more than one office of trust and 

rofit.” 

. The act No. 74 does not create an office, but it confers new duties 
on the Lieutenant Governor. This act. says, ‘‘that by virtue. of his 
office he shall be ex officio President of the Board of Metropolitan Po- 
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lice.” The conferring of new duties or powers on an officer of the 
executive department is authorized by the Constitution, when those 
duties or powers belong to the same department or branch of yovern- 
ment; this is the rule of the Constitution. The exception to th.t rule 
is found in article 82, which says, “‘no duties or functions shull be con- 
ferred by law on the District or Supreme Court Judges, except those 
that are judicial ;” and in article 94, which says, “that no judicial 
functions shall be conferred upon any other officers than the judges 
mentioned in the Constitution, except the judicial powers conferred 
upon committing magistrates.” The words ex officio mean by virtue of 
his office, and the Legislature can extend the powers of the Lieutenant 
Governor as it frequently extends the power of the Governor by making 
him ex officio president of the board of the Charity Hospital, president 
of the board of emigration, and so on ad infinitum. 

The Legislature, as to that extension of powers, not being limited by 
the Constitution, has an absolute and sovereign discretion. 

Malitiis hominum non est indulgendum is a rule which governs abso- 
lutely in matters where nullities are invoked, and if the party invoking 
the nullity does not show his interest, he is reduced to silence. The 
principles which we invoke have been sanctioned by the courts of New 
York: “ The power conferred upon the Supreme Court under the laws 
for opening streets in the city of New York, to appoint commissioners 
of estimate and assessment, and to review their reports,” is not a vio- 
lation of articles 5 and 7 of the constitution of New York of 1822, by 
which the judges of that court are forbidden to hold any other office or 
public trust. The statutes are an extension of the jurisdiction of the 
court, and not an appointment to office. (See the authorities quoted. 
Abbot’s New York Digest, vol. 1, page 673, No. 296.) 

It was also decided in New York: 

That the provision of article 6 of the constitution of New York, “that 
the judges of the Court of Appeals and Supreme Court shall reecive a 
compensation, to be established by law, which shall not be increased 
or diminished during their continuance in office,” does not prevent an 
additional compensation which is authorized by the Legislature. (Idem, 
No. 295.) 

But admitting that the Legislature had no right to confer new duties 
upon Lieutenant Governor Dunn, what effect would this provision have 
upon the rights of Diamond? Noneatall. It would be immaterial as 
to the public. It would be in the discretion of the Lieutenant Gov- 
ernor to refuse to perform such duties, as President ex officio of the 
Board of Metropolitan Police, or, following the respectable precedent 
of the circuit courts of New York, continue ex gratia voluntarily to 
execute the duties entrusted to them by an act declared unconstitu- 
tional because it assigned to the circuit courts ministerial duties. (See 
Kent’s Commentaries, vol. 1, No. 451.) 

At all events, no one could properly bring the question of constitu- 
tionality of such a provision, because such a provision divests no one 
of his vested rights and does not impair the obligation of any contract. 
The question of. constitutionality could only come before the court upon 
the refusal of the Lieutenant Governor to perform duties imposed upon 
him by a statute which he would not obey, as in the cases of the circuit 
judges and North Carolina judges, quoted by Kent. 

These authorities apply to our case; and further, as we shall see in 
a moment, the act No. 74 has been repealed and re-enacted, and all 
rights of action growing out of the existence of said act in progress of 
litigation are at an end. No judgment can be rendered under a law 
which has ceased to exist. Does the act 74 violate article 118 of the 
Constitution of 1868 ? 

That article 118 provides that taxation shall be equal and uniform 
through the State, etc. 


40 
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There is not a word about taxation, nor is there any power to levy 
taxes of any kind given to the Metropolitan Police Board. 

By section 27 it is made the duty of the Board to convene as a board 
of estimate and apportionment, to proceed to make up a financial esti- 
mate of the sums required for their expenses, ete., and the proportion 
of expenses applicable to each of the cities and parishes in the metro- 

litan district in ratio of the number of police officers and men author- 
ized by this act and employed by such cities and parishes respectively. 

The undersigned counsel cannot discover what is uncunstitational in 
such a provision of a statute, nor has Robert E. Diamond shown what 
property he possesses that has not been uniformly taxed, and in what 
manner Cain, who does not belong to the Board of Commissioners of 
Metropolitan Police, has taxed him unlawfully or impaired any of the 
obligations of contracts in which he is interested. 

Truly never were arguments so devoid of logic and reason presented 
to any tribunal! 

The claim of the relator is not only unfounded in law and in fact, 
but is only urged for the purpose of brewing trouble, disorder, confu- 
sion and anarchy. 

IV. The defendant annexed his warrant of appointment or | 
to the article 17 of the metropolitan act, and this is a sufficient, full an 
complete return to the quo warranto, and judgment should have been 
given for the defendant. 

V. That the relator and plaintiff is not entitled to a writ of injanc- 
tion, nor can the plaintiff obtain an injunction in this case and thus 
suspend the functions and duties of officers belonging to the executive 
or legislative branch of the government. 

In the case of Terry v. Stauffer, 17 A. R. 313, a case which resembles 
this, an injunction was applied to for the purpose of preventing the 
defendant from exercising the functions of Register of Voters of New 
Orleans, a State office, claimed by Terry ‘Phe District Court-refused 
the injunction, and the refusal was sustained by the Supreme Court. 

Judge Labauve, who was the organ of the court, said: “ It would 
require the strongest showing on the part of a private individual to 
induce a judge to enjoin a State officer from performing his fanctions ; 
and we are not prepared to say that it can be done in any cireum- 
stances. The effect of such injunction would reflect upon and affect 
materially the government, and might stop, in certain cases, the 
government machinery. Terry v. Stauffer, 17 A. R. 312. 

This doctrine is adopted by the Federal Courts. ‘‘ The courts of the 
United States have no authority to enjoin the officers of the govern- 
ment against performing any act not merely ministerial.” See author- 
ities quoted in Abbot’s National Digest, verbo “ Injunction,” No. 48. 

In New York it has been decided that the State courts have no power 
to restrain by injunction the acts of the officers of the State who are 
proceeding under the authority of the law, and that the fact of the 
statute in question being unconstitutional, forms no ground for grant- 
ing the injunction. Sedgwick Constitutional Law, p. 577. 

But, if the plaintiff had any right to injunction, or to a quo warranto, 
it is not against the defendant that the writ should have issued, but 
against his _—— 

In general, an injunction will not be allowed against an agent where 
the’ principal is not made a party. Osborn v. Bank of the United 
States, 9 Wheaton’s Reports, p. 739. 

We think that it has already been abundantly proved that the plain- 
tiff was not entitled to an injunction. 

To complete their task, the undersigned counsel will review some 
points which do not appear in the pleadings, and were made, ex proprio 
motu, by the District Judge. Case of interest, Mason 14, 

‘The District. Judge says: 
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“The next point to be examined is the a!!eged unconstitutionality of 
the act of the Legislature No. 1, entitled ‘ An act creating a Board of 
Police Commissioners,’ and approved July 9, 1868. 

“The position taken in the argument by defendant's counsel is that 
the court cannot pass upon the constitutionality of this law, because it 
does not possess the power to pass upon such questions when raised 
collaterally. I must confess the distinction attempted to be made be- 
tween collateral and direct issues, as applicable to the present case, is 
too acute for my comprehension. It may be sound; and it may also 
be that my want of the proper capacity is the cause that I have not 
understood the application of the argument; but I acknowledge that 
I do not see any force, nor yet any application in the point.” - 

The issue is no where presented in the pleadings, of the constitution- 
ality of act No. 1, acts of 1868. 

There is no prayer in the two petitions of the plaintiff, asking that 
this act should be decreed unconstitutional. The question did not 
even come incidentally before the court. In the argument of the de- 
fendant’s counsel, it was stated that the twenty-sixth segtion of the 
city charter of 1856 was repealed by the said act No. 1, when the judge 
stopped the counsel and remarked to him that this act was unconstitu- 
tional ; the counsel for the defendant replied immediately that this act 
No. 1 was on the statute book of Louisiana; that no judgment of any court 
had yet pronounced it to be unconstitutional, and until such a judg- 
ment the act must be respected and obeyed as the law of the land, and 
that the constitutionality of a law could not be inquired into incident- 
ally, and when quoted in the argument of a case. 

The judge seemed to be much surprised and astonished at the doc- 
trines advanced by the counsel for the defendant and sarcastically re- 
marked, ‘‘ that the distinction attempted to be made between collateral 
and direct issues, as applicable to the present case, was too acute for 
his comprehension.” (See Record, page 47.) 

The counsel of the defendant conscious of the rectitude and the 
justness of the principles of constitutional law set down by them, was 
much more astonished than the learned judge, to hear the expression 
of any doubt about the soundness of the doctrine advocated by him, 
Eh! Quoi! vous etes juge dans Israiél, et vous ignore: ces choses ! 

Can a party plead collaterally and incidentally that a law is uncon- 
stitutional ? 

In Kent’s Commentaries, vol. 1, No. 450, note 1, we read: 

Courts will not inquire collaterally into the constitutionality of legis- 
lative enactments. State v. Rich, 20 Mis. 393; Miller v. State, 3 Ohio 
St. 475. 

In the case of Dorsey v. Vaughan, 5 A. R. 156, Vaughan as sheriff 
executed a writ of fieri facias against the property of Dorsey. Dorsey 
sued out an injunction, and as one of the grounds of the injunction 
alleged that Vaughan could not act as sheriff because in violation of 
the article 126 of the constitution of 1846. He held at the same time 
more than one civil office. The Supreme Court said: 

‘6 We do not recognize the right of the plaintiff to uave the question 
of: forfeiture of office determined in this mode of procecding.” See 5 
A. R. 156. 

The Supreme Court of New York decided—That the rule, that no 
court should declare a legislative act unconstitutional unless it is 
glaringly 80, applies with peculiar force to the decision of a single 
judge, on a collateral motion. Abbott’s New York Digest, vol. 7, p. ° 
139, No. 2. 

Notwithstanding these authorities which establish beyond a doubt 
the principle that a court cannot incidentally and collaterally pro- 
nounce a law to be unconstitutional, the District Judge proceeded to 
make himself the judge of the proceedings of the Legislature of 1868, 
He says—Record p. 50— 
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' The ground taken against the validity of the act of the ninth of 
July, 1863, is, that it was passed by the House of Representatives and 
Senate before the General Assembly had’ acted upon .the proposed 
fourteenth amendment to the Constitution of the United States. This 
objection is derived from article one hundred and fifty-nine of our Con- 
stitution, which reads as follows: 

*¢ Arr. 159. The General Assembly, elected under this Constitu- 
tion, shall hold its first session in the city of New Orleans on the third 
Monday after the official promulgation aforesaid, and proceed imme- 
diately upon its organization to vote upon the adoption of the four- 
teenth amendment to the Constitution of the United States, proposed 
by Congress, and passed June 13, 1866; said General Assembly shall 
not have power to enact any laws relative to the per diem of members. 
or any other subject, after organization, until said constitutional 
amendment shall have been acted upon.’ 

“ By the journals of the House of Representatives, it appears that 
the fourteenth amendment was acted upon by the House on the first 
of July, 1868, having suspended the rules for that purpose. See jour- 
nals House of Representatives, page 8. The same resolution ratifying 
the constitutional amendment was only finally acted upon by the Sen- 
até on the ninth of the same month; but before this, viz: on the second 
of July, the act No. 1, under discussion, was introduced in the House 
of Representatives, and passed on its first reading. Journal House of 
Representatives, page 10. And the third and final reading of this bill 
occurred on the fourth of July. See journal House of Representatives, 
page 14. Now it is plain that though on the second of July the House 
of Representatives had acted on the fourteenth amendment the Senate 
had not. The action required by article 159 of the Constitution is, 
that of the ‘General Assembly;’ and according to article 15 of the 
Constitution the ‘General Assembly’ consists of two distinct branches, 
the ‘House’ and the ‘Senate.’ It isa rule which is invariable upon 
such questions that the Legislature is presumed to have fulfilled the 
conditions necessary to invest it with legislative authority; but’ this 
presumption is completely rebutted when its own journals, besides 
proving the passage of a law, also establishes the non-fulfillment of the 
only condition upon the performance of which it had the power to en- 
act the law. The act of the ninth of July, 1868, entitled ‘ An act cre- 
ating a Board of Police Commissioners,’ having been passed in viola- 
tion of the one hundred and fifty-ninth article of the Constitution, is 
therefore null and void; and no repeal of the twenty-sixth section of 
the city charter, under the act of 1856, was effected thereby.” 

Taking for granted that the statement of the Judge is correctly copied 
from the journals of the House and Senate, we candidly assert that the 
Judge has drawn the most erroneous conclusion from his own premises. 
Far from showing any violation of the Constitution, this statement 
shows a most faithful and correct obedience to article 159 of the Con- 
stitution. The House first passed the resolution for the ratification of 
the fourteenth amendment and sent it to the Senate and proceeded to 
their ordinary business of legislation. No act of the Legislature could 
have any effect before the ratification of the fourteenth amendment. 

The Senate concurred in the resolution ratifying the fourteenth 
amendment, and afterwards concurred in the act No. 1, sent from the 
House of Representatives, so the act No. 1 was enacted after the rati- 
fication of the fourteenth amendment by bothhouses. It is not claimed 
by the defendant that this act No. 1 was enacted or took effect before 
the ratification of the fourteenth amendment, but it is maintained that 
it was enacted after the ratification, as the journals will show. This 
act No. 1 is within the scope of legislative authority and therefore con- 
stitutional. ‘ 

The article one hundred and {fifty-nine of the Constitution did not 
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use the word pass, but used the word enact. There ia a difference be- 
tween these two verbs. To pass, conveys the meaning of proceeding or 
moving to the end of legislative action, which is the enactment. A 
law is said to pass when it is in progress from one house to another ; 
when it has reached its final stage it is said that the law is enacted, and 
this seems to be the definition of Webster’s Dictionary, verbo enact 
where this example is quoted from Mr. T. Bigelow: Shall this bill pass 
to be enacted ? 

But there is a very serious objection to the conduct of the Judge. 
By what authority does he supervise the acts of one of the co-ordinate 
branches of the government? By so doing he himself violates the 
Constitution and usurps an authority which does not belong to him, 
he disobeys the precepts and doctrine settled by the Supreme Court, 
and we have no doubt that his usurpation will be discouraged by this 
Court. 

In Nicholson v. Thompson, 5 R. R. 367, this Court said: The judicial 
department cannot supervise the acts of the co-ordinate branches of 
the government, it decides only on the rights of parties in controversy 
which have assumed a judicialform. 5 R. R. 367. 

Neither the journal of the House nor of the Senate was offered in 
evidence. They are not legitimate evidence. If they had been offered, 
objection would have been made, and if received, a bill of exception 
would have been taken. 

In the case of the People v. Devlin, 33 N. Y. Reports, p. 209, it was 
decided, ‘‘ That the courts cannot examine the legislative journals or 
other evidence to ascertain parliamentary irregularities in the proceed- 
ings resulting in the passage of the act. If the act is constitutional. 
and passed by a constitutional vote, legislative journals are not legiti- 
mate evidence to impeach it on the ground ef irregularity or departure 
from parliamentary usage in the proceedings of the Legislature.” Ab- 
bott’s New York Digest, pages 262, 424, 425. 

Whatever may be the irregularities or violations of the parliamen- 
tary rules when a bill has passed both branches of the Legislature and 
has been signed by the appropriate officers and sent to the Governor 
for his approval and signature, it has passed beyond the control of 
either house, and such a bill becomes the law of the State. Abbott's 
N. Y. Digest, vol. 7, pages 424 and 425. 

The Supreme Court of Missouri sustained the same doctrine as the 
court of New York. The court said: ‘‘In our investigation, we have 
not met with a single case in which the courts have looked behind the 
statute roll in order to determine whether in passing a law the mem- 
bers of the Legislature conformed their conduct to the rules directed by 
the constitution, to be observed in framing laws.” Pacific Railroad v. 
Governor, 23 Mo. 353. 

See also the same doctrine maintained by the Supreme Court of Mis- 
sissippi. 32 Mississippi Reports, p. 650. ; 

The Supreme Court of Louisiana will no doubt maintain the same 
principles, and decree that the act number one, 1868, is constitutional, 
and this decree will annihilate at once the pretensions of Conway and 
Diamond. 


Howe tt, J. The plaintiff, alleging that on the twenty-ninth Octo- 
ber, 1868, he was duly appointed and commissioned as Chief of Police 
in and for the city of New Orleans by the Mayor thereof, whose author- 
ity so to do is derived from the city charter, and that the defendant, 
G. L. Cain, without legal authority and in violation of plaintiff ’s rights, 
claims and usurps the office and is pretending to perform the duties 
thereof to the injury of plaintiff, whose rights he refuses to recognize, 
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prayed for a writ of quo warranto, directing said Cain to show by what 
authority he holds, claims and usurps said office, and for a writ of in- 
junction restraining him from interfering with plaintiff in the discharge 
of the duties of chief of police, with damages. 

The writ of quo warranto was issued returnable on a day fixed and a 
rule to show at the same time why an injunction should not issue. 
Subsequently an amended petition was filed setting forth that said 
Cain was acting as chief of police of New Orleans by virtue of his 
appointment as ‘Superintendent of the Metropolitan Police,” made 
pursuant to an act of the Legislature, entitled ‘‘ An act to establish a 
Metropolitan Police District and to provide for the government of the 
kame,” approved fourteenth September, 1868; that his acts as such 
violates the vested rights of plaintiff as chief of police; that he 
usurps all the functions of said office under color of said appointmen* 
and refuses to plaintiff access to the records and office room of tli 
chief of police of New Orleans to the injury of plaintiff and danger to 
the public peace ; that the acts and doings of defendant violate the 
letter and spirit of the aforesaid act of the Legislature, which in no 
maganer conflicts with the vested rights of plaintiff as chief of police 
under the city charter and ordinances; that said act violates articles 
04, 117 and 118 of the Constitution of this State, and vests no rights in 
the defendant, and closing with the prayer of the original petition. 

The defendant, without excepting to either petition, answered with 
& general denial and a special denial that plaintiff is chief of police or 
that-any .such office exists, or that the Mayor has any authority to make 
such appointment, and avers that plaintiff has no right to the writ of 
quo warranto, and his claim is in contempt of the laws of the State ; 
that by divers acts of the Legislature the said office of chief of police 
hasbeen abolished and the Mayor deprived of any power to appoint 
polico: officers; that on second November, 1868, he, plaintiff, was 
appointed superintendent pro tempore, and on ninth same month was: 
duly elected and qualified superintendent of the “ Metropolitan Police 
force,” by the Board of Metropolitan Police, and he is now exercising 
the-daties thereof; that the allegations of the petitions are untrue and 
insufficient for an injunction, which cannot issue to suspend the func- 
tions.of executive officers, and upon presenting his warrant of appoint- 
ment; according to section seventeen of the act establishing the said 
Board, he prays that the petition be dismissed. 

There being no evidence in the record, except the commissions.of the 
parties with defendant’s oath of office, the question involved is one of 
the construction and effect of the laws relating to the two offices.and 
the functions thereof in controversy. 

By: the twenty-sixth section of the amended city charter (acts 1856, 
p.:142) the Mayor of New Orleans was empowered to appoint police 


officers, policemen and watchmen, under the ordinances of the common 
council organizing the same. 
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Article 133 of the Constitution of 1864 gave to the citizens of New 
Orleans the appointment of the officers necessary for the administration 
of the police of the city, in the mode prescribed by the Legislature, and 
directed that the city should maintain a police selected by the Mayor, 
and removable by a commission appointed by the Governor, recogni- 
zing in express terms a chief of police and other officers, and fixing the 
grade of their salaries. 

Act No. 14 of the Legislature of 1866 directed that after the ensuing 
municipal election the police of the city should be organized by an ordi- 
nance determining the number, functions, etc., of the same ; authorized 
the Mayor to make the appointments, and provided for carrying into 
effect the above article of the Constitution, fixing, among other things, 
the composition and functions of the police commission, which, with 
the Mayor ex officio a member thereof, had the control of the police of 
the city. . None of the city ordinances are before us. 

The Constitution of 1868 omitted article 133 of that of 1864, but by 
article 149 continued in force all legislation not inconsistent with the 
Constitution itself. This left the whole subject of the city corporation 
and police under the power and discretion of the Legislature, which by 
act No. 1, approved July 9, 1868, created a Board of Police Commis- 
sioners, to be appointed by the Governor, and who shall have “ fall 
power to appoint and remove and control the officers and men of the 
police force of the city of New Orleans ;” directed how the officers and 
men should be removed, and repealed all acts and parts of acts incen- 
sistent therewith. This.act took effect from and after its passage; and 
as a consequence, the laws authorizing the Mayor to appoint-the police, 
and creating a police commission, with the Mayor as a member, for the 
trial and removal of policemen, -being inconsistent therewith, were 
repealed and all control of the police was taken from the Mayor ahd 
the said commission and vested in the board of five police commis- 
sioners, created by said act. No law exists authorizing the Mayor to 
make such appointment. 

The plaintiff however asserts this act No. 1 to be unconstitutional, 
because by the one hundred and fifty-ninth article of the Constitution 
of 1868, it is provided that the General Assembly at its first session 
shall not have power to enact any law until the fourteenth amendment 
to the Constitution of the United States ‘ shall have been acted upon.” 

We have the highest evidence that said amendment had been “ acted 
©»on,” when the said statute was passed, for the joint resolution rati- 
fying it was approved on the same day with the statute. Both required 
alike the action of each house and to be submitted to the Governor 
before they took effect. The Constitution does not say that thé pro- 
posed amendment shall be adopted before the General Assembly eould 
propose or consider any bill—it only says that it shall not enact any 
laws, that is, pass any bill through the necessary stages to beconie a 
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law, until it had acted upon the amendment—the object being to secure 
early action thereon; and in our opinion the amendment was acted 
upon before any law was enacted in the constitutional sense. And we 
can see nothing in this statute in conflict with articles 42, 94, 117 and 
118 of the Constitution, as charged. 

The conclusion is evident that the Mayor was without legal authority 
to appoint plaintiff chief of police. ’ 

Subsequent legislation on the subject has, if possible, more effectually 
withdrawn and withheld the police of the city from the Mayor, (see 
acts Nos. 74 and 145 of 1868, and Nos. 60 and 92 of 1869); and the con- 
clusion is manifest that the alleged appointment of the plaintiff as chief 
of police by the Mayor was without authority of law, and that in said 
capacity he has no right to the writ of quo warranto demanded in this 
proceeding. 

It is not pretended that section 130 of the city charter, if in force, 
applies; and by act No. 156 of 1868, the party complaining must have an 
interest in the controversy and the proceeding must be in the name ot 
the State. 

Plaintiff having no interest in the office of chief of police or super- 
tendent of the metropolitan police, cannot interfere with or restrain the 
defendant in the discharge of his alleged functions or question his 
right to the office, which plaintiff admits he holds under an “ act to 
establish a metropolitan police district, and to provide for the govern- 
ment thereof,” approved September 14, 1868. 

Admitting that this act, in the particular features mentioned, is in 
conflict with the Constitution, it does not invalidate the establishment 
of a metropolitan police and the appointment of a superintendent 
thereof, as provided for in the act. It is said the act violates article 
117, because the Lieutenant Governor is made ex officio the president of 
the board with a salary, and article 118, because the tax authorized is 
to be assessed upon the portion of the State comprising the metro- 
politan police district only, which, if true, as said before, does not 
render the balance of the act unconstitutional. 

It is therefore ordered that the judgment appealed from be reversed 
and that there be judgment in favor of defendant dismissing plaintiff’s 
demands with costs in both courts. 








Nos. 1983 and 1982.—MeTropro.itan Potice Boarp v. J. R. Con- 
WwaAy.—Same v. R. E. DIAMOND. 


REporTER.—See the case of Diamond v. Cain, No. 1986, reported 
above. 


PPEAL from Fifth District Court, parish of Orleans. Ldéaumont, J. 
: J. Hawkins and EF. Filleul, for plaintiffs and appellants. H. J. 
Leovy, R. N. Ogden and Alfred Philips, for defendants and appelices. 
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Howe t, J. These two cases present the same issues, and were in- 
stituted to prohibit John R. Conway, Mayor of the city of New Or- 
leans, from commissioning and ordering on police duty any per: son or 
persons in said city, and the defendant Diamond from actiug as Chiet 
of Police in the said city, on the ground that the whole police power 
within the city of New Orleans is by law vested in the plaintiffs. 

We have just found in the case of Diamond v. Cain that this ground 
is sustained by the law, and for the reasons assigned in said case, 
it is ordered that the judgments appealed from be reversed, and tliat 
there be judgment in favor of plaintiffs perpetuating the injunction in 
each case at the costs of the defendants respectively in both courts. ° 








No. 2105.—Statre or Louisiana v. THEOPHILUS W. Evans. 


In capital cases jurors are not permitted to separate after they have becn sworn. 

A verdict of guilty of a capital offense will be set aside, and a new trial ordered where the jury 
have separated after they were sworn and before verdict. 

In cases not capital the jury may be allowed to separate at the discretion of fhe judge before 
verdict. 


PPEAL fom the Eighth District Court, parish of St. Landry. 
Bailey, J. E. D. Estilette, District Attorney, for the’ Sfa 
George H. Wells, for defendant and appellant. 

Wyty, J. The defendant was indicted, tried and convicted of 
murder. 

He has taken this appeal. 

Many irregularities in the proceedings, and a number of bills of ex- 
ceptions to the rulings of the court, appear in the record. 

After the verdict of the jury the accused moved for a new trial, for 
the reason that at least twice during the trial there was a separation of 
the jury, a part of them leaving the court room in each instance, and 
once during the introduction of the testimony for the defense. Both of 
said separations occurring without the permission of the court. 

{t appears from the bill of exceptions that the separation of the 
jury occurred after they had been sworn and during the introduction of 
the evidence. 

This we regard as fatal to the verdict. 

In capital cases the jury should not be permitted to separate after 
they have been sworn. This precaution protects them from thé im- 
proper influence of designing men, and from the force of popular 
opinion. 

In the case of the State v. Hornsby, 8 R. 554, this court said: “In 
cases not capital courts may, in their discretion, permit the jury to 
disperse until they have received the charge of the court; but they 
must not be permitted to separate after the charge has been given. In 
these cases, misconduct ci the part of the jury, will set their verdict 
aside; in capital cases, upon a separation, misconduct and abuse will 
always be presumed.” 


41 
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In the State v. Crosby et al., 4 A. 435, the court said: “It is only 
in capital cases that jurors are not permitted to separate after being 
sworn. In cases not capital, it is discretionary with the judge to per- 
mit them to disperse until he has delivered to them his charge.” The 
same doctrine has often been affirmed by the court. 

Regarding the verdict as vitiated by the separation of the jury, we 
deem it unnecessary to pass on the points presented in the other bills 
of exceptions. 

It is therefore ordered and decreed that the verdict and the judgment 
of the court thereon be avoided and annulled, and the case be remand- 
ed for new trial, and to be proceeded with according to law, 


No, 1811.--Josern Acuaper v. J. H. Quisu: anv WIFE. 


A deposited a lot of jewelry with B to be raffled, and afterwards gave C, a creditor of his, an 
order on 8 for the jewelry or its proceeds. Held—That this order did not establish either 
asale or dation cn payment of the jewelry, and that C cannot be considered as the owner. 


PPEAL from the Fifth District Court of New Orleans. Léauwmont, 
J. T. A. Bartlett, for plaintiff and appelle. HH. J. Leovy and F. 
A. Monroe, for defendants and appellants. 

TALIAFERRO, J. This is a contest between opposing creditors, to be 
paid by preference of right upon property of the defendants held by 
the sheriff, subject to the judicial settlement of their respective claims. 
The plaintiff having obtained judgment against the defendants in No- 
vember, 1867, soon after issued an execution, and cited one Clark as 
garnishee, and propounded interrogatories to him as to what property 
or money, if any, belonging to defendants he had in his possession, and 
‘more especially as to whether he held a certain lot uf jewelry belong- 
ing to defendant’s wife. 

The garnishee answered that he had in his possession a lot of jewelry 
which he received from the defendant, J. H. Quish, and which was 
pledged to him to indemnify him against any loss that he might incur 
as indorser of two promissory notes, each for $500, drawn by Quish, 
payable to the Southern Express Company. 

The plaintiff made a seizure of the jewelry in the hands of the gar- 
nishee, but the sheriff’s return shows that he did not get possession of 
the effects which he purports to have seized. The answers of the gar- 
nishee were traversed by the plaintiff, and pending the traverse the 
garnishee caused the express company to be made a party. The ex- 
press company answered, adopting their allegations set forth in a peti- 
tion previously filed in the same court, in which they prayed judgment 
against Clark for the amount of the notes executed in their favor by 
Quish and indorsed by Clark. They also. prayed in their answer that 
they be decreed owners of the jewelry in controversy. 
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Judgment was rendered in favor of the plaintiff, dismissing the claim 
of pledge by Clark, and that of ownership by the express company. 

The express company appealed. The contest, so far as Clark was 
concerned, seems to have been abandoned, and it is now limited to the 
plaintiff and the express company. 

The facts seem to be that in December, 1866, nearly a year before the 
plaintiff obtained judgment against the defendants, Quish placed 
some jewelry in the hands of Clark to be raffled. Soon after this, 
being largely indebted to the express company and pressed for pay- 
ment, Quish gave the company an order on Clark for the jewelry or its 
proceeds. Small, an agent of the company, states as a witness that 
he presented the order (afterward mislaid, as he states, and not pro- 
duced in evidence), to Clark in presence of Quish, and that the order 
_ was for the jewelry. He states that no objection was made to deliver- 
ing the jewels, but that Clark and Quish both suggested that it would 
be better for the raffle to go on, and the proceeds paid over, as more 
could be realized by raffling the articles. To this Small assented, it 
being understood between all the parties that the jewelry, or if raffled, 
its proceeds, belonged to the company. Quish, in his testimony, states 
that the order was for the proceeds, and that no specific sum was stated, 
it being understood that whatever sum the jewels brought, whether 
five hundred or eight hundred dollars, it was to go to the company. 
Clark, in his testimony, says the order was for the jewels or the pro- 
ceeds. In the suit of the company against Quish it is alleged in the 
petition that the order was for the proceeds. The only question is 
whether the company acquired the ownership of the jewels. We think 
that the evidence does not establish ownership. The transactions be- 
tween the parties in regard to the jewelry or its proceeds do not seem to 
establish either a sale or a dation en.payment. It is clearly shown that - 
Quish was indebted to the company in an amount far exceeding the 
value of the jewels. after crediting him with the amount of the two 
notes, and with payments previously made. Yet there is no specified 
sum mentioned as agreed upon to constitute the price, nor was there a 
delivery. Civil Code, articles 2439, 2626; 12 L. 375; 10 L. 151; 3 An. 
280. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs in both courts. 
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No. 2233.—Crrizens’ BANK oF LovIstaANA et al. v. Crooxs & Mar- 
IsTANY, Subrogated, etc., and M. Morcawns, Sheriff. 


A judgment creditor cannot sell under exccution the buildings, secd cance, and mules placed on 
a sugar plantation separately from the plantation. 

Whore it is manifest from the record that the plaintiffs in injunction would be entitled to a new 
writ if the one which had issued were dissolved, the case will be remanded to enable the 
plaintiffs to supply the evidence omitted. 11 An. 546 ; 12 An. 92, 178 ; 18 An. 111. 


PPEAL from the Fifth District Court of New Orloans. Léaumont, 
J. A. Pitot and W. O. Denegre, for plaintiffs and appellees. 
Hornor & Benedict, for defendants and appellants. 

LupeEtine, C. J. The Citizens’ Bank of Louisiana obtained an in- 
junction to prevent the defendants from selling “a snugarhouse and 
other buildings, seed cane and forty-six mules, attached to a plant- 
ation,” which, it is alleged, is mortgaged in favor of the corporation for 
a large debt. 

The reasons assigned for enjoining the sale are that the buidings, 
seed cane and mules on the place cannot be sold separately from the 
plantation. The defendants filed a general denial, and specially denied 
that the plaintiff had “any interest in or privilege on the property 
seized.” They further alleged that the bank had not set forth any 
cause of action in the petition. There was judgment in favor of the 
plaintiff. 

The bank offered in evidence the mortgage act and notes, but omit- 
ted to offer in evidence the execution and Sheriff’s return therein. 
The defendants offered no evidence whatever, except the judgment 
against the common debtor. 

The pleadings of the parties, the admissiors in the defendants’ brief, 
and the judgment of the District Judge make it probable that the 
property described in the petition was seized and advertised for salcas_ 
alleged. The buildings on a plantation, the seed cane and the mules 
placed there for the cultivation of the soil cannot be sold separately 
from the plantation. C.P art. 645; act of 1843, p. 45; C. C. 455, 459. 
It is manifest that the plaintiffs would be entitled to a new writ if this 
injunction were dissolved. Under the circumstances, justice requires 
us to remand this cause to enable the plaintiffs to supply the evidence 
omitted. 8 M. 170; 6 An. 764, 778, 793; 8 An. 459; 11 An. 546; 12 
An. 18, 92, 178; 18 An. 111. 

It is thérefore ordered, adjudged and decreed that the judgment of 
* the lower court be avoided and reversed, and that this case be remand- 
ed to the court a qua for further proceedings. It is further ordered that 
the appellee pay the costs of appeal. 

Rehearing refused. 
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Walter L. Campbell v. Charles Waters and Mary A. Waters. 








No. 1594.—Watrer L. CAmppett v. Cuartes Waters AND MARY 
A. WATERs. 


Where a payment has been made on 4 promissory note which was given for the price of slaves, 
and a new note was executed for the balance due, the collection of the second note cannot 
be judicially enforced on account of the failure of consideration. 


PPEAL from the Fourth District Court of New Orleans. Théard, 
J. Clark & Bayne, for plaintiff and appellee. ace, Foster & BP. 
T. Merrick, for defendants and appellants. 

TALIAFERRO, J. The defendants are sued on a promissory note for 
$3337 70, with interest at eight per cent. per annum from the thirtieth 
October, 1862. ‘The defense is a failure of consideration, the note 
having been given for the payment of the price of slaves. The plaintiff 
meets this plea by contending that the original debt was novated, as 
shown by the defendants themselves. Judgment was rendered in favor 
of the plaintiff, and the defendants have appealed. 

It appears that in April, 1860, the defendants purchased from plaintiff 
two slaves, at the price of $3564, for which they executed their prom- 
issory note. Subsequently, in December, 1861, they paid the plaintiff 
six hundred dollars and executed a new note, the one sued on, for 
$3337 70. This note was drawn payable to the commercial firm of 
Fellows & Co., and was by them indorsed; and it was further secured 
by a mortgage to them or to any future holder of the note, on the two 
slaves purchased from the plaintiff. It is evident that the new note 
was taken for the remainder of the price of the slaves, after the pay- 
ment of six hundred dollars was made on the original note. The sec- ° 
ond note, the one sued upon, is therefore vitiated from the same cause 
that rendered null the first note. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further or 
dered that there be judgment in favor of the defendants, releasing 
them from all obligation to pay the note sued on, the plaintiff and ap- 
pellee paying costs in both courts. 








No. 1789.—Potice Jury or THE Parisn or Jerrerson, Lert BAkx, 
v. THe Heirs or D. F. Burtus and Vicror Burtue, Agent. 


The Constitution of the State of Louisiana adopted in 1864, was provisional in its chafavter, 
and the legislation had under it partook of the same nature. 

The Convention that formed the Constitution of 1868, was competent to annul or continile in 
force any of the provisions of the Constitution of 1864, or the laws passed thereunder. 

The act of the Legislature of the sixteenth of March, 1866, No. 122, exempting certain property 
from taxation during the war, was annulled by article 149 of the Constitution of 1868. 

By the act of the Legislature of March 28, 1867, the assessment of taxes for the year 1860, and 
the consecutive years to 1864, inclusive, were extended until the first of January, 1870. 
Suits brought for the taxes on property for these years is therefore premature.and must 
abate until the first of January, 1870. 


APPEAL from the Second Judicial District Coutt, parish of Jef: 
ferson. Dugué, J. B. OC. Elliott, for plaintiff and appellant, Victor 
- Burthe, for defendants and appellees, 
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SeRes Dery Of tn Teh of Selam, Leh Bink, v. The Heirs of D, F. Burthe and Victor 
Burthe, Agent. 








TALIAFERRO, J. This is an action to enforce the payment of certain 
-taxes alleged to be owing the parish of Jefferson by defendants, 
who refuse to pay all that is claimed of them. They admit indebted- 
ness for a portion of the taxes demanded, but aver that they are not 
‘legally bound to plaintiff for the taxes assessed against them for the 
.year 1862, and the consecutive years to 1866, inclusive. The judg- 
ment of the lower court exonerated the defendants from the payment 
of the taxes for these years; rendering judgment in favor of the plain- 
tiff for the amount of the taxes for the year 1861, three hundred and 
fifteen dollars, without interest, of which sum a tender had been made 
to plaintiff, who was adjudged to pay the costs. The. plaintiff has 
appealed. 

The plaintiff’s claim is resisted on the ground that the property as- 
sessed was taken possession of about the middle of the year 1862, by 
the Federal military authorities, who converted it to various uses, and 
leased several of the tenements on said premises to different tenants 
from whom they derived a revenue sufficient to have paid the taxes 
now claimed from the defendants. That their property, the taxes on 
which they are now required to pay, was not delivered to them until . 
some time in the year 1866. That they have in vain endeavored to 
obtain from the United States Government remuneration for the use of 
the property of which they were forcibly deprived. The defendants 
also allege that they are relieved from the payment of taxes for the 
year 1862, and the consecutive years to 1865, inclusive, by the act of 
the Legislature of the sixteenth of March, 1866, No. 122, page 234. 
On the part of the plaintiff it is held that the provisions of that act 
are unconstitutional inasmuch as they infringe the vested rights of the 
parish of Jefferson to levy and collect parish and municipal taxes for 
public purposes, and they further aver that said act of the Legislature 
is annulled by article 149 of the State Constitution of 1868. 

It is moreover contended that this act of the Legislature of March 
16, 1866, is violative of the provisional Constitution of 1864 (article 
124), which declares that taxation shail be equal and uniform. The 
act it is held relieves a certain class of the people from the payment of 
taxes for four years and thus infringes that uniformity in the payment 
of taxes intended by the Constitution to be preserved. This objec: iv 
is not without weight. The purpose of ‘the act seems to have been tu 
relieve from the taxes of four years those persons whose property had 
‘been seized and oceupied for more than three months in any one year 
by United States military forces. The operation of the act would be 
clearly unéqual. Hundreds of people of the State have been forcibly 
deprived of the use of their property, especially during the years 18C%3 
and 1864, by United States military forces without their occupancy of 
such’ property for even a week, 
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In the case where plantations were destroyed by the burning of the 
buildings, fencing, etc., upon them, it was rendered entirely imprac- 
ticable for the owners to reside upon and cultivate them. It is matter 
of history and public notoriety that very many of the people of this 
State under such circumstances and within the arena of active warfare 
were compelled to abandon altogether their plantations and homes, 
and seek at a distance from the seat of war, temporary places of abode 
until the restoration of peace. And yet under the act in view persons 5 
in this category are not exempted from the payment of the taxes of 

ihe years 1862, 1863, 1864 and 1865, because ‘their property was not 
occupied by United States military forces 1 for more ‘than three months L) 
in any y one year; when the reasons for their exemption are as strong a8 
in the case of those who are relieved, and which establish the principle 
upon which the relief is extended. This is however a law not.assess- 
ing a tax, and we do not consider it in contravention of the constitu. 
tional provision referred to. 

The Legislature of 1866 derived its authority to enact laws from a 
State government not recognized itself to be a legal State government, 
That State gavernment was provisional only and liable at any time to 
be altered, modified or abolished. by the Congress of the United States. © —— 
The enactments of a Legislature deriving its authority from soinfirm “4 
a source necessarily partook of the sathe provisional character, and 
their validity was contingent upon any action that might subsequently PD 
‘be taken in regard to them by the General Government acting through ~ 
the military authority established in 1866, and which was paramount 
pending the re-establishment_of a valid State Government. — To the 
people of the State this paramount jurisdittion passed on the adoption 
of the Constitution of 1868, and its subsequent approval by Congress ; Mey 
and they were competent, speaking through that Constitution, to Tatify E 
or annul the legislation of the antetedent provisional State Govern- 
‘ment or any portion of that legislation>; By the one hundted and 22 ly Ae 
forty-ninth article of the Constitution, “the act of the Legislature of yp, /, 
sixteenth of March, 1866, No. 122, page 234, was invalid: Thé plea” ~~~ 
of the defendants that they are exonerated by that act from the pay- 
ment of parish taxes for the years 1862, 1863, 1864 and 1865, will not 
avail them. _ 

By the act of the Legislature of March 28, 1867, the assessment and 
collection of taxes for the year 1860, and the consecutive years to 1864, 
inclusive, were extended to first of January, 1870. The suit brought 
by plaintiff to enforce the payment of the taxes for these years is 
therefore premature and must abate, the defendants not being bound 
by law to pay these taxes before the expiration of the term granted to 
them. The defendants admit their indebtedness for the taxes of 1861, 
and aver that they tendered plaintiff the sum of $315 in payment, 
which was refused. They claim that this tender of pay ment relieves 
them from the payment of interest and costs. 
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For the reasons assigned it is ordered, adjudged and decreed that the 
judgment of the District Court be annulled, avoided and reversed; 
that the proceedings taken by plaintiff against the defendants to en- 
force the collection of taxes for the years 1861, 1862, 1863 and 1864, be 
and the same are hereby annulled and set aside as premature, reserv~ 
ing to the defendants the benefit of their plea hereafter of tender of 
payment of the taxes for 1861. 

It is further ordered, adjudged and decreed that the plaintiff recover 
from the defendants the amount of taxes claimed in the petition for. 
the year eighteen hundred and sixty-five, to wit, the sum of three 
hundred and forty-two dollars and thirty cents, with ‘eight per cent. 
interest per annum from the first of January, 1866, until paid and three 
dollars cost of recording tax bills with priviledge upon the property 
assessed. 

It is further ordered that defendants pay costs of the lower court 
and plaintiff those of appeal. 

Rehearing refused. 








No, 1788.—Porice Jury OF THE PARISH OF JEFFERSON, LEFT BANK, 
v. Tne Metairie Race Course Associatron. 


See the case No. 1789, reported above. 


PPEAL from the Second Judicial District Court. Dugué, J. B. C. 
Eliott, for plaintiff and appellant. H. D. Ogden, for defendants 
and appellees. 

TALIAFERRO, J. This case presents substantially the same issues as 
those in the case of the same plaintiff against Burthe et al., just de- 
cided, except that in this case suit is brought for the parish taxes for 
the year 1866. 

The case being considered, it is ordered, adjudged and decreed that 
the judgment rendered in this case by the District Court be annulled, 
avoided and reversed. It is further ordered, in relation to the taxes 
sued for for the years 1861, 1862, 1863 and 1864, that the suit abate for 
the reasons assigned in the case of the plaintiff v. Burthe et al. ; that 
plaintiff recover from defendants the sum of seventy dollars, amount 
of taxes for the year 1865, with eight per cent. interest from first Jan- 
uary, 1866, and seventy-five cents costs of recording tax bill. Also, 
that plaintiff recover the further sum of eighty dollars, amount of taxes 
for the year 1866, with interest thereon from the first January, 1867, 
and seventy-five cents costs of recording tax bill. The plaintiff’s right 
of lien and privilege upon the property assessed is hereby recognized. 

It is ordered further that defendants pay all costs of suit. 

Rehearing refused. 
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No. 1790.—Porticy Jury or THE PARISH oF JEFFERSON, LEFT Dank, 
: v. L. F. Foucner. 


See the case No. 1789, reported above. 


PPEAL from the Second Judicial District Court. Dugué, J. B.C. 
Elliott, for plaintiff and appellant. 2. Bermudez, for defendant 
and appellee. 
TALIAFERRO, J. This case presents substantially the same issues as 
those in the case of the same plaintiff v. Burthe et al., just decided. 
For the reasons stated in that case, it is ordered, adjudged and de- 
creed that the judgment of the District Court rendered in this case be 
annulled, avoided and reversed. It is further ordered that the suit 
abate as to the demand of payment of the taxes claimed for the years 1863 
and 1864; that plaintiff recover from defendant the sum of six hun- 
dred and twelve dollars fifty cents, amount of taxes for the year 1865, 
and the further sum of one hundred and ten dollars and ten cents, as- 
sessed to defendant for levee repairs for the same year, with eight per 
cent. interest on said sums from the first January, 1866, and one 
dollar fifty cents costs of recording tax bills, with lien and privilege on 
the property assessed. 
It is further ordered that defendant pay costs in both cases. 
* Rehearing refused, 








No. 1547.—Francis My Fisk wv. J. M. Moss. 


Where the appeal is taken in open court, citation of appeal to the appellee is unnecessary. OC, 
P. 573. ‘ : 

A motion to dismiss the appeal for want of a proper bond will not be noticed by the Supreme 
Court, if not made within three judicial days from the filing of therecord. 12 An. 350. 


PPEAL from the Fourth District Court of New Orleans. Théard, 
J. T. A. Bartletie, for plaintiff and appellant. A. Canonge, for 
defendant and appellee. 

LupE.LinG, C. J. The appellee has moved to dismiss this appeal on 
two grounds: 

First—Because there is no citation. 

Second—Because there is no bond. . 

The appeal was taken in open court, at the same term at which the 
judgment was rendered. This dispensed with citation. Art. 573 C. P. 

The objection to the bond cannot be noticed, as the motion to dis- 
miss was not made within three judicial days after the record was filed. 
2 An. 138; 3 An. 326; 11 An. 613; 12 An. 350. 

On the day fixed for the trial of the cause the plaintiff failed to ap 
pear, after having been called according to law, and the Distriet Judge 
dismissed the suit, on motion of the defendant. We perceive no error 
in the judgment. : 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, and that appellant pay costs of appeal. 

Rehearing refused. 


42 








SUPREME COURT OF LOUISIANA, 


Molony Brothers & Co. v. Rugeley, Blair & Co. 








No. 6847.,—Motony Brotnuers & Co. v. RuGELey, Buarr & Co, 


Where all the facts are spread upon the record, the Supreme Court will not take into considera- 
tion the charge of the judge a quo to the jury. 6 Martin, 498. 


PPEAL from the Fifth District Court of New Orleans. Eggleston, 
J. Durant & Hornor, for plaintiffs and appellees. Clark & Bayne, 
for defendants and appellants. 

Howe, J. The plaintiffs alleged that on the twentieth March, 1858, 
they bought from defendants about 33,009 sacks of salt, represented by 
defendants as stored at the Brooklyn Warehouse, in Algiers, and as 
being the cargoes of the ships Spark of the Ocean, Bamberg, Simoda 
and Courier. They averred that,11,880 sacks of this salt were not in 
the warehouse at the time of sale, and were never delivered to plain- 
tiffs, and therefore claim to recover back the price paid for this amount, 
the insurance paid by them, and damages for non-delivery. 

The defendants answered, admitting the sale, and averring “that 
they fully performed all their duty in reference to said sale, and made 
due delivery according to the custom of merchants and the require- 
ments of law, and that plaintiffs accepted said delivery and acknowl- 
edged the same.” 

The plaintiffs subsequently filed a supplemental petition, claiming 
the value of the cargo of the ship Pamberg with damages, the right to 
sue for which had been reserved in the original petition, on account of 
this cargo being involved in litigation with other parties in the Fourth 
District Court, and for which they averred that they had paid the de- 
fendants the sum of $7714 40. 

To this the defendants filed a general denial. 

The case was tried before a jury, who found a verdict for plaintiffs. 
.A motion for a new trial was overruled, and judgment rendered in 
favor of plaintiffs, and the defendants have appealed. 

Our attention is just called to the bill of exception in the record. 

In regard to the cargo of the ship Bamberg, which the defendant- 
failed to deliver, and which was involved in the litigation which is fully 
reported in 14 Annual, pp. 394, 395, the defendants sought to prove 
that the contract in the shape of a sale to Leland from Casey & Co. of 
this cargo was in reality a pledge. The court refused to permit this, 
on the ground of irrelevancy, and we think correctly. Whether this 
cargo was pledged or sold to Leland, it could in neither case have been 
delivered to plaintiffs. It was adjudged by this court to Leland; de- 
fendants never delivered it to plaintiffs ; the plaintiffs never obtained it. 

The defendants sought to prove by Ellis that the salt in question was 
in the warehouse in December, 1857. We do not think the court erred 
in refusing to permit this proof to be made. 

The question before the jury was whether the salt was there on the 

‘twentieth March, 1858, at the time the sale was made, and the property 
represented to be there by the defendants as vendors. 
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Nor do we think the court erred in refusing to permit C. S. Martin 
to be examined as a witness for defendants. He wasa member of -the 
firm of Casey & Co., the warehousemen, who were responsible for the 
salt, and were interested to show that the salt was really in the ware- 
house on the twentieth March, 1858, according to their receipts. As 
the law stood at the time of the trial (1860) he was clearly incompetent 
on the ground of interest. See Greenleaf on Ey. § 392 to 403, and 
cases cited. 

The defendants also excepted to certain points in the charge of the 
judge a quo, but we do not find it necessary to pass upon these excep- 
tions. The case is before us on its merits. The record clearly shows 
that the plaintiffs purchased the salt and paid the defendants for it the 
price agreed to be paid; that the defendants, as the plaintiffs charge, 
did not deliver the amounts sued for, and are liable for the sum accorded 
by the judgment. It would be fruitless to discuss the ingenious objec- 
tions of the defendants to the charge of the court, when the case is 
plainly with the plaintiffs in the evidence, and the verdict is fully justi- 
fied thereby. No improper evidence was received—no proper evidence 
was rejected. In Maurin v. Tostin, 6 Martin 493, this court said: “ Itis 
useless for us to take into consideration the propriety of a charge of an 
inferior court to the jury, when the whole facts are spread upon the 
record. For, to send back the cause for a new trial with directions to 


withhold a part of the charge excepted to, or to give another would be 
productive of delay only ; as upon a new appeal whatever might be the 
verdict, unless it was a special one, it would be our duty to weigh the 
evidence as if there was no verdict.” See also 4 M. 327; 7 N.S. 198; 
4 La. 76. 


The language of the eminent judge whom we have just quoted, ap- 
plies with special force to the case now before us, which was tried 
about nine years ago. 

For the reasons given, it is ordered and adjudged that the judgment 
appealed from be affirmed with costs, 


« 
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No. 1488—James NELLIGAN v. THE Citizens’ BANK or LOUISIANA. 


The military orders issued to the banks of New Orleans during the late war directing them to 
imake a statement of such deposits as belonged to officers of the army of the Confederate 
Btates, and directing them to pay over to the proper officer of the Quartermaster’s Depart- 
mént of the United States all moneys in their possession belonging to or showing upon 
their books to the credit of such persons, was an attempt on the part of the military author- 
ities to sequester these funds. 

A Bank cannot be relieved from paying a deposit to the proper owner on the ground that % 
has paid over the amount of the deposit in Confederate treasury notes to the Quartermaster 
of the United States army, under military orders, unless it is shown that the deposit was 
made in the bank in Confederate money with the knowledge of the depositor. 

The sequestration and taking possession of Confederate treasury notes by the military author- 
ities of the United States, which the banks of the city of New Orleans had given over as the 
deposits of officers engaged in the rebellion, did not amount toa sequestration by the United 
States of the credits of said parties, against the banks. 

Confederate notes having been issued in violation of law, and against good morals and public 
policy, could not form the basis of a seizure or sequestration so as to exonerate the Danks 
from liability to their depositors. 


PPEAL from the Fourth District Court of New Orleans. Théard, 
J. Breaux & Fenner, for plaintiff and appellant. Armand Pitot, 
for defendants and appellees. 

Howe, J. The plaintiff sues for thirty-five hundred dollars, the 
amount of a deposit made by him in the bank of defendants on the 
fourth January, 1862. The defense set up in the answer is that the 
amount of the plaintiff’s deposit was paid over to the quartermaster of 
the United States army on the twenty-third August, 1863, at New Or- 
leans, in pursuance of military orders, as the funds of an officer in the 
rebel army, a receipt taken and the defendants thereby discharged from 
all liability. 

There was judgment for defendants and plaintiff has appealed. 

It appears by the evidence that at the time stated in the answer, the 
defendants, in what they claim to have been a compliance with military 
orders, delivered to Captain J. W. McClure, acting quartermaster, the 
sum of thirty-five hundred dollars, in Confederate notes, as the balance 
of deposit due to plaintiff. We are of opinion that, to enable them to 
successfully utge this fact as a defense to the demand of the plaintiff, 
they must show that the deposit made by the plaintiff was made in 
Confederate notes. The military orders were intended to sequester 
property. 

The first, of date August 7, 1862, directed the banks to make a state- 
ment of such deposits as belonging to officers of the army of the Con- 
federate States (among other classes of persons), and to hold the same 
till further action. The second order, of date August 17, 1863, directed 
the banks to pay over to the proper officers of the quartermaster’s 
department all moneys in their possession belonging to or standing 
upon their books to the credit of the same classes of persons. By an 
official communication of August £0, 1863, the commanding general 
declared “the trangfer of these balances from the banks to the officers 
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of the government is not in the ligut of an absolute forfeiture.” Clearly, 
then, the military authorities attempted to sequester.- If in this case 
that attempt was successful, the plaintiff has no claim. But if the 
attempt was abortive the dcfendants can hardly with good grace com- 
plain of the plaintiff’s good fortune. Now, whether the sequestration 
was actually made will depend on the solution of the question of fact 


whether the defendants received Confederate notes on deposit, from 
plaintiff, or lawful money. 





If the deposit was made in lawful money, we cannot perceive on what 
principle of law or equity the defendants could discharge themselves 
from liability to plaintiff by the delivery to the quartermaster of Con- 
federate notes proved in this case. 

It is however contended with much vigor by defendants that if the 
United States government is satisfied with this so-called payment, the 
plaintiff is without interest to complain; that his claim was confis- 
cated, and even if the bank did not pay over what it had received as a 
deposit, it is for the government, and not for the plaintiff, to make 
further demand, and upon this point they refer to the case of Mande- 
ville v. the Bank of Louisiana, 19 An. 392. 

That case does not properly support these views. There, a real pay- 
ment of the amount of plaintiff’s deposit had been made to the quarter- 
master, in lawful money; and the court declared that this payment 
necessarily released the bank. In other words, the sequestration was 
actually made. But the delivery of Confederate notes in discharge of 
an obligation arising from a deposit of lawful money is not a payment, 
without the consent of the creditor; nor would such delivery be a 
compliance with an order to turn over the balance of such a deposit 
to the quartermaster. If under such circumstances the quartermaster 
received Confederate notes only, he failed to obtain what he was trying 
to obtain—the defendants failed to give up to him what they ought to 
have given up. 

We find it necessary to inquire, then, in this case, whether the 
defendants have shown as part of their defense that the deposit by 
plaintiff was made in Confederate notes. 

Upon this point the plaintiff’s testimony is substantially as follows : 

‘*T went to the bank on the fourth January, 1862, and as I got inside 
the door, I was stopped by Mr. Denégre, president of the bank. I was 
asked by him how his son was, and he invited me into his room on the 
left hand side of the entry. He asked me if I was going to make a 
deposit. I had in my possession at the time, the check marked ‘ A’ 
ahd some money. I do not now recollect but what Mr. Denégre took 
my money and check; and had the entry made in the bank book marked 
‘B, and returned the book to me with the entry made in it. I handed 
the check and money to Mr. Denégre, and he had the entry made. I 
will not be positive as to Mr, Denégre making the deposit for me; but 
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fim positive the check marked ‘A’ and four hundred or five hundred 
dollars which I had in my pocket, constituted the deposit made. We 
had no conversation in regard to Confederate money The check marked 
‘A’ was teceived from Mr. Gerard Farrell for money loaned by me to 
him before the war. My object in drawing the money and depositing it 
in bank. was to put it in a place of safety. I left the next day for Vir- 
ginia, and considered it in a place of safety. I had nothing more to do 
with the matter until after the war. When Farrell gave me-the check 
he did-not say anything about Confederate money. I supposed it to be 
the same as I had loaned him.” * * * * 

Cross Examined.—* * * “I was only here three days in 1862, and 
cannot say what the currency was at the time. All the transactions 
I had were in gold. I can’t say whether the money I gave to Mr De-, 
négre was in gold, Citizen Bank notes, or what kind it was. I was not 
long enough in town to find out the currency then prevailing. When I 
went to Virginia I took one thousand dollars in gold, and when I came 
back I brought back five hundred dollars. I can’t say what the value 
of Confederate currency was. In 1862, when I was in Norfolk, Virginia, 
gold and silver were current. * * Where I was, I saw more gold 
and silver than Confederate money. I did not look into the bank book 
when Mr. Denégre returned it to me.” Being asked, “ were you not 
surprised in finding the words current funds instead of cash written in 
the book?” says: “I never paid any attention to it; not being accus- 
tomed to banking business, I trusted the officers.” 

The check referred to in this testimony is an ordinary bank check, 
drawn by Gerard Farrell on the defendants, for $3,294 90. 

John G. Gaines, for defendants, testified that the currency of the 
country at that time was Confederate States treasury notes; that any 
check drawn on the bank, unless otherwise specified, would be paid in 
Confederate money ; that Farrell’s check was payable and would have 
been paid in Confederate money; that from September, 1861, i; was 
understood with depositors that all checks were payable in Confederate 
money, unless there was a special deposit, and that there was no special 
agreement with Mr. Farrell as to the payments of his checks, “In 
most of the bank books,” continues this witness, “ a printed notice was 
posted notifying all depositors that all deposits made or checks drawn 
would be in Confederate money The omission to post the notice in 
the book marked ‘B’ [the plaintiff’s bank book], was through error or 
mistake. Whenever the notice was omitted it was done so through 
error.” The bank book of Farrell was put in evidence by defendants, 
and from that it appears that on the sixteenth September, 1862, the 
depositor, Farrell, had a balance in the bank of $7481 17, in lawful 
money. This balance does not appear to have been reduced at the 
time the check to plaintiff was drawn. 


It will be perceived at once that this case differs from that of Erwin’s 
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Executors v. Bank of New Orleans, lately decided, and resembles in 
some important features the case of Weaver v. Anfoux, 20 An. p. 1. 

The plaintiff for a loan of lawful money receives the check of Farrell, 
drawn upon a bank in which Farrell has a large deposit in lawful 
money. Farrell does not inform plaintiff that the check will be paid 
in Confederate notes. The check does not convey any such idea. The 
officers of the bank in receiving it on deposit and giving the plaintiff 
credit for the amount do not soinform him. We find no reason in this 
record to doubt his statement that he supposed it to call for the same 
kind of money that he loaned Farrell before the war. As for the bal- 
ance of the deposit there is no evidence to show that it was other than 
lawful money. 

From the evidence as a whole we conclude, that the defendants on 
whom the onus was under the pleadings, have not established that this 
deposit was made in Confederate notes, and that therefore proof of the 
delivery of $3500 of such notes to the quartermaster, did not establish 
a discharge of the liability of the defendants. 

It is therefore ordered and adjudged that the judgment appealed 
from be avoided and reversed, and that the plaintiff have judgment 
against the defendants for the sum of thirty-five hundred dollars with 
legal interest thereon from September 1, 1865, until paid, and costs in 
both courts. 

Rehearing refused. 








No. 1542.—Wipow ALINE BovuLIn v. JAMES RAINEY. 


Credits on the back of a promissory note to be evidence against the maker must be shown to 
have been placed there with his knowledge and consent. 
The plea of general denial only admits the signature on the face of the note. An agreement on 
the back of the note, signed by the maker, does not form a part of it, and is not admitted 

by the general denial. 


PPEAL from the Sixth District Court of New Orleans. Duplantier, 
J. Jerome Meunier, for plaintiff and appellee. Randolph & Sin- 
gleton, for defendant and appellant. 

LupeELinG, C. J. This suit is instituted on two promissory notes— 
one for five hundred and ninety dollars and seventy-three cents, due 
fifteenth of March, 1864 ; the other, for the sum of three thousand three 
hundred dollars, due twelfth of March, 1860. 

The plea of prescription has been filed in this court. 

Citation was served on the defendant in this case on the seventh of 
May, 1867. 

The note for five hundred and ninety dollars and seventy-three 
cents is not prescribed. The other note is prescribed on its face. But 
it is contended by the plaintiff that the payment of the note was proro- 
gated by agreement with defendant and that partial payments were 
made at different times as appears from the indorsements on the baek 
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of the note, and thus prescription was interrupted. These memoranda 
were not proved or offered in evidence, and although they might be 
proof against the party who had possession of the note, if offered in 
evidence, they prove nothing against the defendant, unless it be 
established that they were written by him, or with his knowledge and 
consent, or at least that the credits were given before prescription had 
accrued and at a time not suspicious. 12 An. 83, 661. 

The renewal on the back of the note, purporting to have been signed 
by the defendant, was not offered in evidence—non constat, that if it 
had been, the defendant would not have objected to it and denied his 
signature. His general denial admitted his signature to the note only. 
We do not consider the agreement on the back of the note a part of it. 

We do not regard this case as coming within the rule announced in 
Maxwell v. Kennedy, 10 An. p. 793. 

The plaintiff has asked us to remand the case if we considered the 
plea of prescription well founded. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court in favor of the plaintiff for the sum of five hundred 
and ninety dollars and seventy-three cents, with eight per cent. per 
annum interest from the twelfth of March, 1863, be affirmed, and that 
in other respects it be avoided and set aside, It is further ordered 
that this cause be remanded to the District Court to be tried on the 
plea of prescription, and that the defendants pay the costs of the 
District Court, and that the appellee pay costs of the appeal. 








No. 2063.—SratTe or Louisiana, on the relation of A. Hero, Jr., ». 
ARMAND Prot, JR. 


Where the transcript of appeal is duly certified by the clerk of the District Court as containing 
all the evidence, etc., adduced on the trial, it is sufficient to enable the Supreme Court to 
decide the case on its merits and the appeal will not be dismissed. 20 An. 213. 

The affidavit of the appellant that his interest in the controversy exceeds five hundred dollars 
is sufficient to give the Supreme Court jurisdiction of the appeal, 

The right to an office can not be inquired into or tested under existing laws on an application 
for a writ of mandamus. Sternberg v. Legard, ante page 18. 


PPEAL from Seventh District Court, parish of Orleans. Collens, J. , 
Hornor & Benedict, for relator, appellant, Charvet & Duplantier and 
E. Bermudez, for defendant and appellee. 

Wrty, J. Defendant and appellee moves to dismiss this appeal 
because the record does not show a note of evidence, statement of facts, 
bill of exception or assignment of errors, and because the interest of 
the plaintiff in the matter in dispute does not exceed five hundred 
dollars. 

The clerk of the District Court has certified that the transcript filed 
in this court contains a true and correct copy of “all the proceedings 
had, documents filed and evidence adduced on the trial,” and this 
suffices to enable this court to consider the case and decide it on its 
merits. 20 A. 213. 





NEW ORLEANS, MAY, 1869, 337 
State of Louisiana, on the relation of A. Hero, Jr., v. Armand Pitot, Jr, 








The appellant has filed in this court his affidavit that the matter in 
dispute and his interest therein exceeds five hundred dollars. 

The matter in dispute is the possession of certain notarial records in 
the hands of the defendant, which the relator as custodian of notarial 
records of the parish of Orleans, under act affirmed twenty-eighth 
March, 1867, sues to recover, His interest in said records is the fees 
he is entitled to by said act for certifying copies thereof. His affidavit 
establishes that his interest therein exceeds five hundred dollars, which 
gives this court jurisdiction, 

The motion to dismiss is therefore overruled. 


ON THE MERITS. 


This is a proceeding by mandamus to recover the records of a notary 
public who is alleged to be no longer an officer. 

The relator, as custodian of notarial records of the parish of Orleans, * 
claims to be entitled to the records in possession of the defendant by 
virtue of the third section of the act of twenty-eighth March, 1867, 
which provides ‘that it shall be the duty of said custodian of nota- 
rial records to collect together and safely keep in his possession thé 
records of all notaries in the parish of Orleans who shall have ceased 
to be such, either by death, removal or otherwise, except such records 
as are already in the custody of other notaries.” * * Acts 1868, p. 
281. He alleges that the defendant, A. Pitot, Jr., has in his possession 
and custody the acts and other instruments of writing passed before 
him as notary public in and for the parish of Orleans; and that he is 
not now a notary public by reason of not having the consent of the 
Senate to his appointment ; also because his appointment to office under 
the Constitution of 1864, ceased by virtue of the organization of the 
government under the Constitution of 1868. 

He avers that said Pitot claims to exercise the functions of a notary 
and unlawfully detains the notarial records in his office. 

The defendant appeared and excepted on the ground that the pro- 
ceeding by mandamus is illegal; that the relator has no cause of action 
against him ; that he is a duly qualified and commissioned notary pub- 
lic in the parish of Orleans, not having resigned or been removed, and 
that he is entitled to retain possession of the papers, documents and 
other effects belonging to his office. 

The only evidence we find in the record is the commission of the 
relator as custodian of notarial records and his oath of office, dated 
sixth October, 1868, and the commission and oath of office of the de- 
fendant as notary public, bearing date fifteenth April, 1867. 

From a judgment dismissing his petition the relator has appealed 
The right of the relator to recover the object he seeks depends on the 

43 
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solution of the question whether or not the defendant is entitled to his 
office as notary public. If the allegations of the defendant be true, 
that he is a duly qualified and commissioned notary, lawfully in the 
discharge of his official duties there is no cause of action against him. 
He is entitled to the papers and documents belonging to his office. 

If, on the other hand, his term of office has ceased because of his 
appointment not having been confirmed by the Senate, or because of 
the operation of the one hundred and fiftieth article of the Constitu- 
tion of 1868, the relator has a cause of action, and can claim the records 
confided to his custody by law. 

The relator bases his claims on the ground that the defendant has 
ceased to be an officer, and it is his duty under the act of twenty-eighth 
March, 1867, to take the custody of the records of his office. 

We can not determine the rights of the relator in the premises with- 
out deciding upon the right of the defendant to the office of notary 
public. This we can not inquire into in a proceeding by mandamus. 

In the case of the State in the relation of Sternberg v. Legarde, lately 
decided, we held that “the right to an office can not be tested under 
existing laws on an application for a writ of mandamus.” We still ad- 
here to that opinion. 

The right of the defendant to the office of notary public can be tested 
under the act of the fifteenth of October, 1868, re-enacting “an act 
providing a remedy against usurpations, intrusion into or the unlaw- 
ful holding or exercising a public oflice or franchise in this state.” Acts 
1868, 199. In a proceeding under said act the questions involved in 
this case might be determined, but as they are now presented they 
ean not be entertained and considered. 

It is therefore ordered that the judgment of the court below be 
affirmed with costs. 

Rehearing refused, 








No. 1454.—Foster & McALutstTer, Erwin’s Executors, v. BANK OF 
New ORLEANS. 


A deposit in the Bank of New Orleans in 1862, in checks and drafts, drawn by the Union Bank 
of Nashville, and by citizens of Tennessee, during the time that Confederate Treasury 
notes were shown to be bankable funds in New Orleans and Nashville, must be considered 
as having been made in such funds. 

A depositor of funds in Confederate Treasury notes, while such notes were shown to be bank- 
able funds, cannot recover, from the bank in money, the amount so deposited. 

Where a party purchased checks drawn by one bank on another, and drafts drawn by one party 
on another, all within the Confederate lines at the time, and paid for them in Confederate 
Treasury notes, he must be considered as particeps criminis in giving credit to that currency, 
and is without the capacity to obtain the enforcement of any contract or obligation growing 
out of such transactions, 


PPEAL from the Fourth District Court of New Orleans. Theard, J, 
Breaux ‘& Fenner, for plaintiffs and appellees, William H. Hunt 
and L. Castera, for defendant and appellant. 
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TaviaFERRO, J. The plaintiffs as executors, the one of James Erwin, 
Sr., the other of James Erwin, Jr., bring. this suit to recover from the 
Bank of New Orleans the sum of. twenty thousand dollars with legal 
interest thereon from the twenty-seventh day of February, 1862.. They 
allege that at that date the Bank received for account of the firm of 
James Erwin & Son, twenty thousand dollars, which it has failed to 
pay over or to account for. 

The answer is a general denial. The defendant admits that it did 
receive about the twenty-fifth of February, 1862, from James Erwin & 
Son, two checks drawn upon it by the Merchants’ Bank of Nashville, 
one for $3000, the other for $4000, and also four drafts amounting in 
the aggregate to $13,000, drawn upon William Conner & Co. The 
proceeds of the whole, making $20,000, they aver were placed on 
the books of the Bank to the credit of James Erwin & Son in funds 
then bankable, that is, in Confederate money which at that time they 
allege was the only currency used in commercial dealings in New 
Orleans. The defendant further sets out that from the circumstances 
under which the transactions took place between James Erwin & Son 
and the defendant, it was authorized to receive and pay back Confed- 
erate money to them which it has always been and is now willing to 
do. The defendant further pleads in bar of this action that the plain- 
tiffs’ pretended claim is based on a contract, the consideration of which 
was Confederate money, an illicit currency gotten up to sustain. the 
late rebellion against, the United States Government, and the contract 
being against public order and policy is null and void. 

In the court, below the plaintitis had judgment for $20,000 with legal 
interest. from the tenth of July, 1863. The defendant has appealed. 

On the twentieth of December, 1861, James Erwin & Son, of Nash- 
ville, purchased from the Merchants’ Bank of that place, two checks, 
one for $3000, the other for $4000, drawn on the Bank of New Orleans 
in the following form : 

‘*¢ $3000. Merchants’ Bank, Nashville, Tenn., 

In Bankable funds, 
Pay to the order of James Erwin three thousand dollars. To Bank of 
New Orleans, New Orleans, La. 
H. C. SHAPARD, Cashier. 

No. 9838.” 

The four checks or drafts on Conner & Son, were purchased by the 
Erwins in Nashville, from the Traders’ Bank of that place, on the 
twentieth of December, 1861, and they, in like manner, with the checks 
upon the Bank of New Orleans bought at same date, were drawn pay- 
able in “‘bankable funds.” Conner & Son in payment of the checks 
drawn upon them, gave their own check upon the Bank of New Or- 
leans. Its amount was charged to Conner & Son, and passed to the 
credit of James Erwin & Son. The same thing was done in relation 
to the checks drawn by the Merchants’ Bank of Nashville. 

The plaintiffs argue that neither the checks upon the bank nor upon 
Conner & Son, were collected in Confederate money. That Confed- 
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erate money was not received for Erwin & Son, nor authorized to ‘be 
received by them, and that nothing appears to connect the Erwins 
with any transaction in Confederate money throughout the whole 
business, that the Bank on receipt of the checks informed the holders, 
through its cashier, that it was in receipt of their letters of sixteenth 
and twenty-third of December, 1861, ‘‘with twenty thousand dollars, 
which as requested, have been placed to the credit of James Erwin 
& Son.” 

It is shown that at the time these several checks were purchased, and 
afterwards when their proceeds were placed to the credit of the Erwins, 
Confederate money was bankable funds both in Nashville and New 
Orleans; that Conner & Son knew when they gave their check to pay 
those drawn upon them, that it would be paid in Confederate money. 
The testimony in the record renders it clear beyond a reasonable doubt 
that the so-called Confederate money was the exclusive, the only 
¢ufrency at that time in New Orleans. All business operations were 
carried on in that currency. Nobody expected to pay or be paid in 
any other money. The president of the Bank of New Orleans at that 
time testifies that from the time of the suspension of specie payments, 
sixteenth of September, 1861, the banks of New Orleans, including 
that of which he was president, received and paid out Confederate 
notes—all other notes, he adds, gradually disappeared from circulation ; 
that on the first day of January, 1862, payments in the Bank of New 
Orleans were made in Confederate money. That it was then univers- 
ally used in the payment of debts due to banks ; that it was universally 
recognized in New Orleans as money ; that it was bankable ; that it was 
generally known and understood among the dealers of the Bank of 
New Orleans that checks on it would be paid in Confederate money ; 
that notices were placed by the bank in the bank books of depositors 
that checks on it would be paid in Confederate money, and that that 
was the general understanding. 

Another witness, a director of the same bank at the time referred to, 
corroborates the statement of the president in regard to the notices 
given to depositors, and says that the instructions to the officers of the 
bank were to give notice in all cases to depositors that the bank would 
pay checks on it in Confederate money, and that depositors would be 
required to receive the same currency deposited by them. He states 
that by the twenty-fifth of February, 1862, every bank in New Orleans 
had given the same notices. His testimony is to the same effect as that 
of the president as to the exclusive and universal circulation of Con- 
federate money in New Orleans at that period. 

Another witness, at the time in view, a note clerk of the Bank of 
New Orleans, and subsequently cashier of the bank, corroborates 

_ fully the testimony of the director. He says that the firm of James 
Erwin & Son never had any transaction with the Bank of New Orleans, 
except the solitary one out of which this suit has arisen. He shows 
that the funds placed by the bank to the credit of the Erwins were 
Confederate money, that the twenty thousand dollars deposited in 
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court (meaning the Confederate money to the credit of James Erwin & 
Son), he found in the Bank of New Orleans when he took charge of its 
funds. 

Other witnesses confirm to a great extent the testimony we have de- 
tailed. All the witnesses concur in declaring the universality of the 
use at that time in New Orleans of Confederate money. They estab- 
lish most conclusively that it was the only currency; that it entered 
into all commercial operations, that by it alone all banking business 
was carried on; all deposits made in all the banks were made in Con- 
federate money. All money paid out by the banks was Confederate 
money; in short that every kind of trade, occupation and business 
carried on, used Confederate money as a medium of exchange. Finally 
that every species of negotiation whatever entering into the mercan- 
tile pursuits of the time and into the every day pursuits of life was 
performed through Confederate money as the sole medium of exchange, 
because the business purposes of the community could not otherwise 
have been accomplished. 

It is in proof distinctly that at the time the Erwins bought the 
checks from the Nashville banks, Confederate money was bankable in 
Nashville, and it is also fully established that they gave for those 
checks either Confederate money or bank notes of Tennsssee banks in 
good credit. It is a matter of history that at the period of these trans- 
actions specie payments were every where suspended throughout the 
so-called Confederate States. From the broad array of evidence spread 
out in the record we think the following deductions are legitimate and 
leave no reasonable doubt upon the mind and conscience of their 
truth. That the large sum forming the object of the adventure and 
the mode of the negotiation, imply that the Erwins were capitalists, 
conversant with money transactions, acquainted with the state of ex- 
change and having a competent knowledge of the character and con- 
dition of the currency and of the banking operations going on at the 
time within the large range of their business. 

That they paid for the checks they forwarded for collection to New 
Orleans either in Confederate money or in the notes of Tennessee 
banks, which nothing warrants us in believing were then in any better 
credit than Confederate money. Hence it results, that the probability 
is just as strong that they used Confederate money in the purchase 
of the checks as that they did not. That their implied knowledge of 
the course of trade and business at that day, negative the idea that 
they were ignorant of the kind of money the Bank of New Orleans 
was receiving and paying out at the time they forwarded their checks 
to that Bank, and this without any notice to that effect from the bank, 
although the evidence raises at least, a reasonable probability that 
they had such notice from the Bank. That under the existing state of 
facts, of which the inference is not admissible that they were ignorant,, 
they tacitly and impliedly assented to receive in payment of their, 
checks Confederate money, because Confederate money at that time, 
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constituted bankable funds in New Orleans. This deduction derives 
greater force from the fact that they gave no instructions whatever as 
to what kind of money they expected or required in payment of their 
checks. 

That when they received the letter from the cashier of the Bank of 
New Orleans, saying: “‘I am this day in receipt of your favors of the 
sixteenth and twenty-third inst., with $20,000, say twenty thousand 
dollars, and which os requested have been placed to the credit of 
Janies Erwin & Son,” they neither expected nor had they a right to 
expect that they would receive the twenty thousand dollars in any- 
thing but Confederate money. 

That the force of the aggregate testimony in the record is such as to 
leave no reasonable doubt upon the mind of the complicity of the 
Erwins in these transactions in the illicit paper money called ‘‘Con- 
federate money,” and at this late day it would be against law and con- 
science to permit their executors to retrieve their losses from the ill 
omened currency by extorting from the coffers of the bank near thirty 
thousand dollars in legal currency. 

That the Erwins chose to deal with those who were trading in an 
illegal paper currency and to accept their conditions. They were 
therefore in the matter of giving credit to that currency particeps crim- 
inis and entitled to no relief from this court, which has often announced 
that it will not entertain suits to enforce contracts reprobated by law 
and public policy. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that this suit be dismissed, and that the plaintiffs and appel- 
lees pay costs in both courts. 


Rehearing refused. 





~ 








No. 1589.—Catpwe.t & SmANNON v. Net Broruers. 


A commercial firm having exécuted a power of attorney to their agent to draw bills of exchange 
upon them and never having given the public notice of the revocation of the agency can- 
not aVoid the payment of bills drawn by the agent, on the ground of want of authority to 
draw the bill. 


‘Where one of two parties must suffer, tho loss must be borne by him who contributed to bring 
it about. 


Bvidence will not be admitted to establish a fact not alleged in the pleadings. 


PPEAL from the Fourth District Court of New Orleans. Theard, J. 
Elmore & King, for plaintiffs and appellees, McCay & Luzenburg, 

for defendants and appellants. 
LupE.ine, C.J. This appeal is taken from a judgment against the 
defendants as drawers of a bill of exchange for £100 with interest and 


“The only defense set up in the pleadings which is relied on in this 
court.is that J. Briegleb, who drew the bill as agent of the defendants, 
had no authority to draw it. 
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Briegleb testifies as follows: ‘I was, at the time I drew the bill of 
exchange as the agent of Neil Brothers, authorized to do so. I was 
authorized to do so by a written power of attorney, of which a copy is 
annexed. Neil Brothers have recognized my authority to draw bills of 
exchange as their agent, on two previous occasions, by ordering J. C. 
Ollerenshaw, of Manchester, to accept and pay two drafts for £100 
each, drawn by me previous to the one now in suit. They were paid, 
I drew under the authority of my power of attorney.” 

The power of attorney referred to was dated fifth June, 1856, and 
was signed Neil Brothers d& Co. The firm of Neil Brothers & Co. wasdis- 
solved in 1859. A circular announcing the dissolution of that firm also 
announced that the business would be continued under the same name 
at Mobile and New Orleans. Briegleb continued to act as their agent 
under the old power of attorney with their knowledge, and they paid 
his drafts drawn as agent. They thus induced the public to believe 
that Briegleb was their agent. If one of two parties must suffer the 
loss must be borne by him who contributed to bring about the state of 
things which caused the loss. Story on Agency, 856; 4 An. 19; 3 An, 
400; 1 Parsons on Bills, 101. Besides the witness, Briegleb, positively 
swears that he was authorized by Neil & Brothers to draw the bill, 

Our attention has been called to a bill of exceptions taken to the 
ruling of the court a qua, excluding certain testimony. The testimony 
of Briegleb, plaintiffs’ witness, was taken by commission. 

The defendants propounded a question to him, on cross-examination, 
to prove that the consideration was Confederate treasury notes or obli- 
gations. The question was objected to by the plaintiffs on the ground 
that this defense was not made in the pléadings, and they moved to 
strike out the answer of the witness to this question. The District 
Judge sustained the objection and rejected the answer. We think the 
ruling was correct. The proof must correspond with the allegations. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, and that the appellants pay the ‘costs of 


the appeal. 














No. 1441.—Succession or Mrs. L. WADE. 


In a contest between the heirs of their deceased mother and the surviving husband for # parti- 
tion of the separate estate of the deceased, a. declaration made in the act of sale of real 
property to the deceased mother that the purchase was made by the wife with funds derived 
from the income and revenue of her separate paraphernal estate is, as between the heirs 
of the wife and her husband, who signed the act, conclusive against him. 16 An. 270. 

Where an unmarried woman enters into an agreement in writing before a notary public for the 
purchase of real property, and makes a cash payment for a portion of the prise, and 
executes her notes for the balance due at a future date, and she marries before the maturity 
of the notes, and the title is made in accordance with the agreement after the 
takes place, the property thus acquired will, as between the husband and wife form a part 
of her separate paraphernal estate. } 

The husband of his deceased wife is not a competent witness to testify in any suit, against tha 
interest of her succession, to any fact which took place during her life time. Acts of 1867, 
page 143, 


PPEAL from the Second District Court of New Orleans. Thomas, J : 
Roselius & Philips, for appellants, J. B. Cotton, for appellee. 
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_ Howe, J. One of the forced heirs of the deceased instituted this 
suit against her coheirs and the surviving husband for a partition of 
the property belonging to the succession, and the question to be deter- 
mined on this appeal taken by the said husband is whether or not cer- 
tain real estate standing in the name of the deceased is separate para- 
phernal: or community property. 

In the act of sale, dated January 26, 1856, of the large property at 
the corner of Jackson and Magazine streets, it is stated that the pur- 
chase was made by the wife with “funds derived from the income and 
revénue of her separate paraphernal estate,” which declaration, as 
between the heirs of the wife and her husband, who signed the act, 
must be considered conclusive against him, 16 A. 271. 

In the other acts of sale the purchases are made in the name of the 
wife without any such declaration, and as a community existed between 
the spouses, the property thus acquired fell into the community, unless 
it is clearly shown to have been bought with the separate funds of the 
wife, which she alone administered independently of her husband, or 
which never came under his administration. C, C, 2363, 2371, 2373, 
2374, 2375; 17 L. 299. 

The inquiry is, whether the evidence is sufficient to show that the 
funds used in making these purchases belonged to and were adminis- 
tered by the wife separately and alone. 

The deceased was married to the appellant, H. F. Wade, in June, 
1836, at which time she was keeping a profitable boarding house, and 
owned the furniture therein, four or five slaves, a tract of land in the 
parish of Terrebonne, and had by notarial act contracted for the prop- 
erty No. 55 Tehoupitoulas street, occupied as the boarding house, as 
follows: 

On the sixteenth September, 1835, Thomas. Banks, by act before a 
notary, acknowledging the receipt of $7000 cash from Mrs. Terrill (the 
deceased) and her two notes for $5500 each, due at twelve and eighteen 
‘months from said date, as the full consideration for the property, bound 
‘himself to make an absolute sale and transfer of the said property 
'(No. 55 Tchoupitoulas street), as soon as the said two notes were paid, 
in the mean time giving her the control, rents, etc., of the premises. 
‘On the twenty-fourth March, 1837, about nine months after the mar- 
‘riage, the contemplated act of sale was executed, in which it is stated 
that, “for and in consideration of the sum of eighteen thousind dollars 
to him in hand, well and truly paid by Mrs. Lucretia Martin, of law- 
ful age and wife of Henry F. Wade, also of this city, the receipt of 
which is hereby acknowledged,” the vendor sells and transfers said 

“to the said Mrs. Wade, herein duly assisted and authorized 
by her said husband.” 

In the case of Lawson v. Ripley, 17 L. 251, similar in some respects 
to the case at bar, it was held that an agreement entered into between 
a deceased husband and his vendor prior to marriage, for the purchase 
of a plantation, on terms specified in the act signed by both parties, 
"was @ complete sale before the marriage, and the land was declared to 
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be the separate property of the husband, with the announcement that 
if any portion of the price was paid with the funds of the community 
after the marriage it would be a charge against the husband iu favor 
of the community. 

In this case, the act of sixteenth September, 1835 (before the mar- 
riage), was something more than a mere promise to sell at a future 
date, It was in the form required for the sale of immovable property ; 
it declared that the full consideration for the property was given, to 
wit: $7000 paid in cash and two notes of $5500 each, due at twelve 
and eighteen months, furnished, the receipt of all which was acknow]- 
edged, and that the premises were subject to the control of the party 
paying ; and the rents, etc., arising therefrom belonged to her. As 
between the parties the sale was complete. There was an agreement 
as to the thing and the price, and there was a virtual delivery. It is 
not shown that the notes or any part of them were paid with com- 
munity funds, while the evidence satisfies us that Mrs. Wade had separ- 
ate means with which she could have paid. What may have been the 
effect of the act as to the creditors of the contracting parties it is un- 
necessary to inquire. 

We conclude therefore that the property described as No. 55 Tchoupi- 
toulas street was not acquired during the community, but was at the 
date of marriage as to the surviving spouse the property of the deceased, 
and consequently does not come within the operation of the doctrine 
invoked by the counsel of the husband, if correct as stated, that “ there 
can be no acquisition of paraphernal property by the wife by an oner- 
ous title unless it be stated in the contract itself that the purchase ig 
made by the wife, acting for herself, with the authorization of her 
husband for the purpose of investing or reinvesting her paraphernal 
funds.” ; 

The other pieces of property in controversy are in a different situ- 
ation. They were acquired after the marriage, and the evidence does 
not make it clear that the wife retained the exclusive administration of 
her paraphernal property or its revenues, or that she used her para- 
phernal funds in making the purchases. 

Article 2362 says: “The paraplitrnal property which is not adminis- 
tered by the wife separately and alone is considered to be under 
the management of the husband.” And article 2363 says: ‘‘ When the 
paraphernal property is administered by the husband, or by him and 
the wife indifferently, the fruits of this property, whether natural, civil 
or the result of labor, belong to the conjugal partnership if there exists 
a community of gains.” 

In the most favorable view for the petitioner it can only be said that 
the whole property was administered by the husband and wife indif- 
ferently. ‘The witnesses who speak to this point, not including Mr. 
Wade, do not make it certain that Mrs. Wade administered separately 
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and alone. But there is in the record a judicial admission on the part 
of Mrs. Wade as to what she considered to be her separate property in 
November, 1847, at which date some of the purchases in question had 
been made. She then instituted suit against her husband for a separ- 
ation of property, and in her petition only claimed judgment for the 
No. 55 Tchoupitoulas street property, the furniture and four slaves, as her 
separate property, and for $26,000, money brought in marriage, to be 
paid with preference out of the property belonging to her husband. The 
judgment rendered on this petition was never perfected by execution, 
and we refer to the proceeding only to show Mrs. Wade’s opinion, at 
the time, of her paraphernal rights. Of the property, which we are 
now considering as bought in her name, only one piece was purchased 
since that date, to wit: the property purchased from F. A. Conant on 
twenty-seventh October, 1855, and there is no satisfactory proof that 
she was then administering any paraphernal property separately, or 
that she used her paraphernal funds in paying the price. 

The result at which we arrive is, that the property designated as No. 
55 Tchoupitoulas street, and acquired by the act of sixteenth Septem- 
ber, 1835, before Jules Mossy, notary public, and act of twenty-fourth 
March, 1837, before William Christy, notary public, and the property 
at the corner of Magazine and Jackson streets, acquired by act o 
twenty-sixth January 1856, before William L. Poole, notary public, 
are the separate property of Mrs. Lucretia Wade, deceased wife of 
Henry F. Wade, and that all other immovable property described in 
the petition herein for a partition, whether standing in the name of 
Mrs, Lucretia Wade or her husband, Henry F. Wade, belongs to the 
community which existed between them. 

The testimony of Wade, the husband, was properly excluded under 
the statute thirteenth March, 1867, p. 143, which was in force at the 
date of the trial below, and which provided that “no interested person 
shall testify in any suit against the interest of the succession of a dece- 
dent in relation to any fact which took place in the life time of such 
decedent,” 

It was certainly against the interest of the succession of, Mrs. Wade 
that the property should be shown to be community and not parapher- 
nal property, and he was called on to testify to facts which took place 
in her lifetime tending to show that the property belonged to the com- 
munity. 

No other questions have been urged before us, and we have only to 
amend the judgment, from which the husband appealed, in accordance 
with the foregoing views. 

It is therefore ordered that the judgment appealed from be amended 

to read as follows: 

It is decreed that the property designated as No. 55 Tchoupitoulas 
street; in New Orleans, or lot No. 12 on a plan of Bourgeral, deputy 
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surveyor general, twenty-sixth March, 1832, and acquired b; the de- 
ceased, Mrs. Lucretia Wade, by and described inghe acts of sixteenth 
September, 1835, before Jules Mossy, notary public, and of twenty- 
fourth March, 1837, before William Christy, notary public, and the 
property at the corner of Magazine and Jackson streets, New Orleans, 
and acquired by said Mrs. Wade, deceased, by and described in the 
act of twenty-sixth January, 1856, before William L. Poole, notary 
public, be declared the separate paraphernal property of the said Mrs. 
Wade, deceased. That all the other property described in plaintiff's 
petition herein for partition, whether the titles thereof be in the name 
of the said Mrs. Lucretia Wade, deceased, or her husband, Henry F. 
Wade, be declared to be community property, belonging the one-half 
to suid Henry F. Wad@ and the other half to the succession of the 
deceased ; and that as thus amended the judgment be affirmed. The 
succession to pay costs of appeal. 
Rehearing refused. 


— 
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No. 1966.—Srate or Louisiana v. FRANK Brown. 


The bill of indictment under the seventh section of the act of the Legislature, approved 
March 14, 1855, must charge the accused with two specific acts, the concurrence of which, 
in point of time, creates a capital offense. 

Where the indictment under this statute fails to set out the two distinct offenses which consti- 
tute the crime against which it is aimed, but sufficiently describes the offense of burglary, 
and a verdict of guilty of a capital offense has been returned by the jury and sentence is 
pronounced thereon by the court, the case will be remanded for sentence in accordance 
with the formalities prescribed against the crime of burglary. 


| is from the First District Court, parish of Orleans. Abell, J. 
S. Belden, Attorney General, for the State. J.J. EB. Planchard, 
for defendant and appellant. 

Howe, J. The defendant was tried upon an indictment preferred © 
under the seventh section of the act of Mareh 14, 1855, in which the 
offense charged is set out in the following language : 

“That one Frank Brown, late of the parish of Orleans, on the 
twentieth day of June, in the year of our Lord one thousand eight 
hundred and sixty-eight, with force and arms, in the parish of Orleans, 
aforesaid, and within the jurisdiction of the First District Court for the 
parish of Orleans, did, with a dangerous weapon, to wit, a knife, and ~ 
with the intent to commit the crime of murder, and while in the perpe- 
tration of the crime of robbery, stab and thrust one Ellen Elliott, con- 
trary to the form of the statute,” ete., etc. 

He was convicted and sentenced to death, and from the judgment. 
this appeal has been taken. 

The section of the statute under which these proceedings were had ~ 
is as follows: 
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“If any person lying in wait, or in the perpetration, or attempt to 
perpetrate, any arsdh, rape, robbery or barglary, shall shoot, stab or 
thrust any person with a dangerous weapon, with the intent to commit 
the crime of murder, he shall on conviction thereof, be punished with 
death.” 

Applying this section to the indictment in this case it will be seen 
that the indictment ought to charge the defendant with two specific 
acts, the concurrence of which in point of time creates the offense at 
which the statute is aimed. Neither of the offenses is in itself capital, 
but when the stabbing with a dangerous weapon and with intent to 
murder is done in the perpetration of a robbery there results a com- 
pound crime punishable with death. 2 

In such a case we are of opinion that the indictment to support a 
sentence of death should state all the material facts and circumstances 
wef each of the two offenses, which in their combination compose the 
grave charge against which the prisoner is called upon to defend 
himself. In the indictment now before us the first of these offenses is 
fully described, but the second, the crime of robbery, is not described 
at all. Whom did the prisoner rob? Of what was this unknown 
person robbed? On these points, at least, the indictment is silent. 

It is true that the indictment follows the language of the statute, but 
this is not in all cases sufficient. For example, the twenty-eighth sec- 
tion of the same act provides that ‘“‘ whoever shall commit the crime 
of robbery shall, on conviction, suffer imprisonment at hard labor not 
more than fourteen years;” yet an indictment charging an accused with 
committing on a certain day the crime of robbery, without other 
description, would clearly be bad. And we are of opinion that where 
the “perpetration of the crime of robbery” is a substantive element 
in the offense charged, as it is in this case, and, in combination with 
another act, creates a capital crime, it ought to be set forth with as 
much distinctness of statement as if the crime of robbery alone had 
been charged. Archbold, vol. 1, p. 286, and cases cited. 

As already stated, the crime of stabbing with a dangerous weapon, 
and with intent to murder, is sufficiently described in the indictment, 
and we are of opinion that the effect of the verdict of guilty must be 
limited to that offense. In this view the prisoner should have been 
sentenced under the eighth section of the statute to imprisonment at 
hard labor in the State penitentiary “for not less than one nor more 
than twenty-one years.” And we think the interests of justice require 
that the cause should be remanded for this purpose. 

It is therefore ordered and adjudged that the judgment appealed from 
be avoided and reversed, that the cause be remanded to the court a qua 
for sentence in accordance with the views hereinbefore expressed, and 
to be further proceeded with according to law. 
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No. 1516.—F. Aver & Campon v. Joun ALBO. 


The bonding of the property attached by the defendant is not an acknowledgment that the wes 
of attachment providently issued. 


The defendant in an attachment suit may have the attachment dissolved by a judgment of the 


court aftér he has conie into the possession of the property attached, by giving bond for 
its release, 


PPEAL from the Fifth District Court of New Orleans. Leaumont, J. 
A. L. Tissot, for plaintiffs and appellants. 2H. Abell, for defendant 
and appellee. 

Howe, J. The plaintiffs have appealed from an interlocutory judg- 
ment setting aside and dismissing an attachment which they had ob- 
tained against the property of the defendant. 

The only ground urged before us for a reversal of the judgment is, 
that before it was rendered the defendant had moved to bond the prop- 
erty attached, and on the same day the judgment was signed gave bond 
and took the property, and that therefore he acknowledged that the 
writ was providently issued and the judgment of dismissal was erro- 
neous. We have not been referred to any authorities in support of this 
proposition. 

The attachment was issued on the ground, substantially, that the 
defendant was about to leave the State permanently without there 
being a possibility in the ordinary course of judicial proceedings of 
obtaining or executing judgment against him previous to his departure, 
and that he was about to remove his property from the State before 
the debt to plaintiffs should fall due, without leaving within the limits 
of the State any property to meet said claim. It would seem that the 
attachment was set aside because these allegations were disproved. 
Under stich circumstances if the defendant had actually bonded the 
property and ther moved to dissolve, the rule would have been in time, 
and upon sufficient evidence would have been properly made absolute. 
Prilkes-v. Roux, 14 La. 82; 1 An. 372; 2 An. 154; 13 A. 550; and @ Jor- 
tiori, it would seem that a mere motion to bond would not prevent the 
defendant from taking a rule to dismiss. 

It is therefore ordered and adjudged that the judgment appeated 
from be affirmed with costs. 








No. 1443.—CuHartes 8S. Stewart v. R. Conn et al. 


A purchased a lot of furniture at auction sale, and afterwards induced the auctioneer to make 
the bill of sale toB. B then executed a notarial act of loan of the furniture toA. The 
furniture was seized by the creditor of A, and B enjoined. Heid—that A was the owner of 
the property and the bill of sale from the auctioneer to B and the notarial act of loan from 
8 to A were a mere sham, a simulation, to screen the property from the pursuit of the cred- 
itors of A. 


PPEAL from the Third District Court of New Orleans. Fellowes, J. 
A. T. Steel and Whitaker & Rice, for plaintiff and appellee. Myers 
& Augustine for defendants and appellants. 
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Lupetine, ©. J. BR. Cohn obtained a judgment against one Kee- 
kacher for eighty-two dollars and forty-five cents, and he caused 
kertain pieces of furniture, in the possession of Keesacher, to ‘be 
seized as his property to satisfy the judgment. 

‘Charles 8: Stewart then obtained an injunction to prevent the sale 
of the property, claiming to be the owner thereof. He alleges the 

roperty is worth two hundred dollars and he claims five hundred and 
fity dollars damages. 

There was judgment in favor of the plaintiff, decreeing him to be 
the owner of the property and that he recover of the defendant fifty 
dollars damages as attorney’s fees, and fifty dollars special damages. 

The evidence in the record convinces us that the property seized 
‘belonged to Keesacher, the defendant, in execution. He bought the 
furniture. The bills for the furniture were made in his name. A few 
Mays ‘before the trial of this suit in the District Court, he applied to 
‘the auctioneers from whom he had purchased the furniture and induced 
them to give him bills of sale in the name of Stewart. 

The notarial act whereby Stewart professes to loan this furniture to 
Keesacher is a mere sham—a cloak to cover the property of Keesacher 
‘from ‘the pursuit of his creditors. The evidence establishes that 
‘before this act, Keesacher had bought the furniture and he had had it 
‘th his pdgsession continuously since his purchase. 

Tt is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided and reversed, and that there be judg- 
ment dissolving the injunction. It is further ordered that there be 
judgment in favor of R. Cohn and against Charles S. Stewart and 
‘Isaac T. Hinton, in solido, for fifteen dollars damages and costs of suit 
‘in both courts. 





ad 





No. 1463.—Succerssion or J. H. Hitnespranpt. 


Puro) evidence is inadmissible to prove any acknowledgment or promise of a party deceased to 

:pay eny debt or liability against his succession. Acts of 1858, page 148. , 

PPEAL from Second District Court of New Orleans. Thomas, J. 
Clark d: Bayne, for appellant, W. 0. Budd, for appellee. 

Wryty, J. The executor of the succession of Hillebrandt filed his 
account, which was opposed by J. Kohn, the executor of the succession 
of Samuel Kohn, because the claim of the latter, to wit, a mortgage 
note*for'$6500, due twenty-sixth day of January, 1857, was not placed 
on the tableau. 

On ‘the trial the executor of the succession of Hillebrandt set up 
various defenses against the note in favor of Samuel Kohn: The most 
gerious one seems to be the prescription of five years, which we pro- 
pose to consider first. Oe. 
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The note on its face is evidently prescribed. Numerous credits, ex- 
tending from fourth February, 1857, to the tenth of July, 1866, were 
indorsed on the note but not signed by any one. 

Parol testimony was received, which proves that the payments were 
made as the indorsements show; but more than five years elapsed 
between the last payment and the one preceding it. Preseription had 
therefore accrued before the last payment was made. The court very 
properly refused to receive the indorsements of credits as evidence, 
because they were not signed by the decéased. 

Paro] evidence can not establish the renunciation of prescription on 
& promissory note, 

The second section of the act of eighteenth of March, 1858, providea 
“that hereafter parol evidence shall not be received to prove any 
acknowledgment or promise of a party deceased to pay any debt or 
liability against his succession in order to take such debt or liability 
out of prescription, or to receive the same after prescription has run or 
been completed, but that in all such cases the acknowledgment, or 
promise, to pay shall be proven by written evidence signed by the party 
deceased or his specially authorized agent or attorney in fact.” Acts 
1858, page 148. 

The opponent contends that the payment made after prescription had 
accrued revived the debt, and relies on article 3424 of the Civil Code, 
which declares that ‘renunciation of prescription is either express or 
tacit, a tacit renunciation results from a fact which gives a presumption 
of the relinquishment of the right acquired by prescription.” 

The act of 1858 referred to requires a certain kind of evidence to 
establish the express renunciation of prescription. We apprehend the 
same character of evidence is required to establish the fact creating the 
presumption of relinquishment or tacit renunciation. 

If parol evidence can not prove a direct promise to pay we do not 
see how it can prove a fact which créates an implied promise to pay. 
We do not find in the record any written evidence of the alleged pay- 
ments signed by the deceased nor any express renunciation. The-bill 
of exception was well taken to the introduction of parol evidence to 
take the note out of prescripton. 

It is therefore ordered that the judgment of the lower court dismiss- 
ing the opposition be affirmed with costs. 

Rehearing refused. ' 
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No, 2221.—Srate or Lovurs!tAna on the relation of E>warp Prac v. 
W. S. Mowunt, Treasurer, and J, 0. Lanpry, CONTROLLER 
City oF New ORLEANS. 


The Controller of the city of New Orleans may be compelled by a writ of mandamus to warrant, 
an the City Treasurer for bills which he has approved. Mandamus is the proper remedy 
to compel a ministerial officer to perform purely ministerial acts. C. P. 884, 835, 844; 15 
An, 834, 

The Treasurer of the city of New Orleans cannot be compelled by a mandamus to pay a war- 
rant not yet drawn by the Controller. 


4 PPEAL from the Fifth District Court, parish of Orleans. Léau- 
mont, J. H. J. Leovy, City Attorney, for appellants. Hays & New, 
for relator, appellee. 

Wry, J. This isa proceeding by mandamus to compel the Con- 
troller to issue warrants and the Treasurer to pay them, in discharge 
of certain registered claims against the city held by the relator, which 
have been duly authenticated and approved by the Controller. 

The defendants denied generally the allegations of the relator, espe- 
cially that he owns the registered bills, and aver that he has no right to 
proceed by mandamus, having a remedy by the ordinary mode. 

The only evidence adduced was the registered bills made part of the 
petition. 

From a judgment rendering the mandamus peremptory, the defend- 
ants have appealed. 

The facts are not contested. ‘The only question to determine is, has 
the relator the right to proceed by mandamus against these officers of 
the corporation of New Orleans? Have they refused to discharge a 
ministerial duty in declining to comply with the demand of the relator ? 

The duties of the Controller and Treasurer are defined in the thir- 
tieth and thirty-first sections of the act amending an act ‘‘ to consoli- 
date the city of New Orleans, and to provide for the government and 
administration of its affairs,” approved twentieth of March, 1856, 
(Acts 1856, p. 136. 

By said'sections it appears to be the duty of the Controller to audit 
all claims against the city, and the Treasurer to pay on the warrant of 
the Controller. all claims authorized by the Council. 

The defendants do not allege that the claims held by the relator are 
unjust, and not authorized by the Council. 

The approval thereof by the Controller establishes their correctness. 

Then was it the duty of these officers to issue the warrants and pay 
them as required by the relator? We think so. 

These officers administer the finances of the corporation, receive its 
revenues and discharge its debts. The law has prescribed the mode of 

settling claims against the corporation, and has designated the duties 
to be performed by its officers. The Controller, J, 0. Landry, in 
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refusing to issue the warrants has evidently failed to perform his duty, 
and the relator has resorted to a remedy provided by law. 

A mandamus is the proper remedy to compel a ministerial officer to 
perform purely ministerial acts. C. P, 834, 835, 844; 15 A. 331, and the 
authorities there cited. 

This case cannot be distinguished from that of Shaw v. Huvell, and 
another, 18 A. 195, where a mandamus was made peremptory, compell- 
ing the Controller to issue and the Treasurer to pay a warrant to the 
sheriff on a voucher approved by the clerk and the Judge of the First 
District Court of New Orleans for certain fees and expenses incurred in 
criminal proceedings. The principle involved is identical. _ ‘ 

But we do not consider that the mandamus should be made peremp- 
tory against W. S. Mount, Treasurer ; he cannot be charged with failure 
of duty in refusing to pay the registered bills of the plaintiff. He could 
only pay them on the warrants of the Controller, which plaintiff did 
not have to present to him. A mandamus cannot be addressed to him 
to pay warrants to be issued. The writ will only lie to compel him to 
perform a duty which he has unlawfully failed to discharge. 

It is therefore ordered that so much of the judgment as renders the 
mandamus peremptory against W.S. Mount, Treasurer, be avoided and 
annulled; that as to him the mandamus be set aside, and the petition 
dismissed ; and that in every other respect the judgment appealed from 
be affirmed. 

It is ordered that plaintiff pay costs of this appeal. 








No. 1506.—Jonn D. CHAMPLIN and others v. W. G. BAKEWELL and 
Ann B. Gorpon, Executors of ALEXANDER GorpDoN, deceased, 


The act of the Legislature of 1853, page 190, and the subsequent acts of 1855 and 1865, making 
the Second District Court of New Orleans exclusively a probate court, and requiring all 
successions to be opened therein, does not divest the other District Courts of New Orleans of 
jurisdiction in succession cases pending in these courts et the date of the passage of the law. 
In such cases the jurisdiction of the court where the succession was opened is complete 
and exclusive until the final termination of all disputes involved in the settlement of the 


succession. 20 An. p. 466. 

A judgment rendered by the Second District Court of the parish of Orleans, in a controversy 
wherein the Fifth District Court of the parish of Orleans has exclusive jurisdiction, is null 
and void, and the nullity will be so declared on appeal. 


PPEAL from the Second District Court of New Orleans. Buchanan, 
J. CO. T. Bemiss, for plaintiffs and appellees. OC. M. Conrad & Son, 
for defendants and appellants. 

Wy ty, J. This suit against the succession of Alexander Gordon was 
instituted in the Second District Court of New Orleans in May, 1866, 
to recover a certain draft and a sum of money paid on the agreement 
of W. G. Bakewell, the executor, to sell the plaintiffs the Mexican Gulf 
Railroad and the property belonging to said succession, which said 

45 
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agreement was never carried into effect by the legal transfer of the 
titles of said property. 

The executers of Alexander Gordon excepted to the suit on the 
ground that the Second District Court was without jurisdiction ratione 
materia, the succession having been opened in the Fifth District Court 
of New Orleans, which alone had jurisdiction.of the case. 

The exception was overruled, and the case decided in favor of the 
plaintiffs, The defendants have appealed. The question of jurisdic- 
tion must first be considered. 

If the judgment was rendered by a court without jurisdiction it must 
be annulled. 

The succession of Alexander Gordon was opened in the Fifth Dis- 
trict Court of New Orleans in 1848. That court alone had jurisdiction 
at the time this suit was filed in the Second District Court, unless the 
jurisdiction of said succession had been transferred to the latter court 
by the acts of 1853, 1855 and 1865, creating it a strictly probate court 
for the parish of Orleans. 

In the case of the State of Louisiana on the relation of W. G. Bake- 
well, executor, and Ann B. Gordon, executrix of Alexander Gordon, v. 
the Judge of the Second District Court, 20 A. 466, this question of 
jurisdiction was determined. The court decided that the several acts 
referred to, making the Second District Court strictly a probate court, 
did not divest the other district courts of the parish of Orleans of their 
jurisdiction over the successions already pending before them; and that 
the jurisdiction of the succession of Alexander Gordon and of this cause 
did not belong to the Second District Court, but to the Fifth District 
Court. The writ of prohibition was made perpetual, restraining the 
Judge of the Second District Court from proceeding further in the 
matter of said succession and in the suit now under consideration, 
which was then pendi: g before the court on appeal. 

Plaintiffs contend that since this appeal has been pending a law has 
been passed conferring the jurisdiction of this case on the Second Dis- 
trict Court of the parish of Orleans, and therefore, under the circum- 
stances, it would be a useless proceeding to avoid the judgment on the 
ground that the court which rendered it was then without jurisdiction. 

It is quite immaterial what court is now invested with the jurisdic- 
tion of the case; the validity of the judgment must be determined by 
the jurisdiction of the court at the time it was rendered. 

The Second District Court, as has been decided, had no jurisdiction 
at the time the case was tried, and the exception was improperly over- 
ruled. C. P. 164, 924, 986; 14 A. 333, 409. 

It is therefore ordered that the judgment appealed from be avoided 
and annulled, and it is now ordered that this suit be dismissed without 
prejudice to plaintiffs’ right to sue the succession of Alexander Gordon 
in'the court now having legal jurisdiction thereof. 

It is farther ordered that plaintiffs pay costs in both courts. 
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No. 1018.—Cora A. Stocoms v. Manven J. pe Lizarpt. 


In order to justify a court of justice in rejecting a demand as contrary to the authority of the 
thing adjudged, it is necessary that the thing demanded is the same as in the first suit, is 
founded on the same cause of action, and the contest is between the same parties, acting 
in the same qualities. C. C, 2234, 2265; Marcade, vol. 5, p. 156. 

To ascertain what is demanded in a particular suit resort must be had to the prayer of the 
petition. 16 La. 44; 1 Rob. 109. 

The plea of res judicata toa second suit will not be maintained, unless it is shown to be be- 
tween the same parties and acting in the same qualities with that of the first, founded on 
the same cause of action and on the same demand ; if either of these requisites is wanting 
the plea will be overruled. 

Notice to one member of a partnership which indorses a bill or note is notice to all, and-if one 
of the firm dies before maturity, notice to the survivor will bind the estate of the deceased 
partner. Parsons on Notes and Bills, vol. 1, p. 502. Where a commercial partnership has 
been dissolved by the death of one of the partners, notice to the executor of the deceased 
partner will not bind the partnership on an indorsement of the firm name on a note made 
before the dissolution ; in such a case notice should have been given to the surviving part- 
ner, especially if he be the liquidator or representative of the firm. 

The certificate of the notary that notice was given by a letter directed to the indorser’s bar- 
keeper, he not being in, is defective in not stating that the service was made at the en- 
dorser’s residence or place of business. 1 An. 95 ; 2 An. 759. 

The partner in commendam, by failing to have a final settlement of its affairs, does not ipso facto 
become responsible for the liabilities created by the active partner, after the expiration of 
the term of the partnership. 

A partner in commendam, having allowed his money to remain in the partnership after the expi- 
ration of the term, as shown by the recorded act, under the belief that he was still a part- 
ner in commendam and only liable for the amount invested, cannot be held liable as a general 
partner, unless he has done something, or permitted something to be done, which the law 
declares will render him responsible as a gencral partner. 


PPEAL from the Fourth District Court of New Orleans. Theard, J. 
Bradford, Lea & Finney, for plaintiff and appellant. R. Hunt, 
P. H. Morgan and G. Le Gardeur, for defendant and appellee. 

Lupe.ine, C. J. A judgment was rendered in this cause at the last 
term of this Court, by our predecessors, maintaining the defendant’s 
plea of res judicata. 

Having granted a new hearing, our first duty is to examine whiilioe 
or not this exception is well founded. 

The plaintiff seeks to recover from the defendant eight thousand dol- 
lars, with eight per cent. per annum interest on $4000 thereof from the 
eleventh of April, and on $4000 thereof from the eighteenth of April, 
1861, being the amount of two promissory notes drawn and endorsed 
by Hugh M. Keary and endorsed subsequently by Juan Y. de Egana, 
upon the ground that these endorsements were made by the commer- 
cial firm of J. Y. de Egana, and that the defendant was, at the time 
they were made, a general partner in said firm. 

The defendant denied all the allegations in plaintiff’s petition, and 
especially that there ever existed between him and Egana any partner- 
ship, as alleged by the plaintiff. Subsequently he filed the exception 
of res judicata, and to support it, he pleaded the judgment of the Second 
District Court of New Orleans rendered on the eleventh January, 1864, 
in the matter of the succession of Juan Y. de Egana, 

It is true, as stated by the counsel for defendant, that the authority 
of the thing adjudged is not a mere technicality of the law, but it isa 
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principle of jurisprudence which is founded in the interest of society. 
It rests upon the broad and necessary doctrine that the disputes of men 
must, at some time, have an end, and it is, therefore, favored by the 
law. 

But in order to justify courts of justice to reject a demand as con- 
trary to the authority of a thing adjudged, a legal verity, it is neces- 
sary that the thing demanded should be the same as in the first ‘suit, 
that the demand should be founded on the same cause of action, and that 
the contest should between the same parties, acting in the same qualities. 
Thus, identity of the things demanded, identity of the causes of action, 
and identity of the parties and of their qualities are the conditions upon 
which alone the legal presumption is established in favor of the thing 
adjudged. C. C. arts. 2264, 2265; Marcadé, vol. 5, p. 156. 

What, then, was the thing demanded in the suit in which the judg- 
ment of the eleventh of January, 1864, was rendered? As between 
Caballero, the executor, and Lizardi, the liquidator, it was to make the 
latter return to the former the property of the succession of Egana, in 
the event that the court should decide that it had been improperly de- 
livered to him. On the eleventh of April, 1863, in consequence of pro- 
ceedings by creditors of the succession of Egana against him, the ex- 
ecutor filed a petition calling on the liquidator to file an account of his 
administration. The liquidator was ordered to file his account, which 
he did on the 30th of May, 1863. The executor opposed this account, 
prayed that it be rejected, and that, in the event that the court should 
decide that the executor had unlawfully turned over to the liquidator 
the money and property of the succession, that the liquidator should be 
ordered to return them to him. It is the prayer which indicates the 
thing demanded. 16 La. 44; 1 R. 109. 

The prayers of the oppositions filed by the creditors do not show that 
Lizardi was sought to be made liable as a general partner. 

But we deem it unnecessary to examine the oppositions of the cred- 
itors further, for they certainly did not represent any body but them- 
selves. And if we admit that the executor did represent, in those pro- 
ceedings, all the creditors, we have seen that the thing demanded in that 
suit was not to make Lizardi responsible for the debts of, the firm of J. 
Y. de Egana, as a general partner. 

The demand must be founded on the same cause of action. 

What is the cause of an action? It is the immediate foundation of the 
right which one claims to exercise. It is the immediate basis of the 
demand—and hence we must guard against confounding the cause of 
action, either with the various circumstances which constitute the 
immediate bases, or simple means which produce this last cause, or 
with the right itself, which is the object of the demand. 

The cause of action in this suit is the alleged endorsement of two 
promissory notes by Lizardi, as a member of the commercial firm of J. 
Y. de Egana. 
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The cause of action between Caballero and Lizardi was the wrongfal 
possession and unlawful administration of the property of the succes- 
sion of Egana by Lizardi. 

It is true that some of the creditors charged, in their oppositions, 
that Lizardi was a general partner, to show fraud and complicity be- 
tween him and the executor; but this was not, nay, it is difficult to 
conceive how it could have been, the immediate cause of the action be- 
tween the executor, creditors and liquidator. 

Marcadé says: “Il ne faut pas confondre la cause avec les éléments 
qui viennent produire ou justifier cette cause. Sans doute, il y aura 
la des principes du droit demandé, et dés lors des bases de l’action par 
laquelle on réclame ce droit; mais ce sont des bases éloignées et mé- 
diates, des causes de la cause, que la loi n’aurait pas pus prendre ici en 
considération, sans éterniser les procés et depouiller de toute efficacité 
les décissions judiciares. [Il n’y a pas a se préoccuper de ces bases 
éloignés, et la cause ne se trouve que dans la base derniére, dans le 
principe immédiatement générateur que les Romains appelaient fort 
exactement causam proximam actionis.” * * Vol. 5, p.165. “La 
régle est donc de ne considérer ici que la base immédiate. Mais biens 
entendre, dés li que cette base immédiate n’est pas la méme dans les 
deux demandes, il n’y a plus chose jugée, et la demande nouvelle est 
recevyable.” Mercadé, vol. 5, p. 166. 

The demand must be between the same partics, and formed by them 
against each other in the same quality. 

Lizardi was sued in the first suit in his fiduciary capacity as liqui- 
dator; in this cause, he is sued personally as a general partner of a 
commercial firm. 

In the first case he was proceeded against by Caballero, executor of 
Egana; now he is proceeded against by a creditor of the firm. 

But itis said that Caballero, executor, represented the creditors, and 
that the homologation of his account and tableau bars all further inqui- 
ries as to the matters included in the account. This is true, with some 
limitations. ‘The effect of such a decree protects the executor or ad- 
ministrator in making the payments ordered or approved, and from 
liability for his gestion so far as that is approved ; and it settles the 
claims of creditors against the succession as to the funds distributed, 
unless there be other creditors who were not placed upon the tableau. 
4 An. 450; C. C. art. 1176. 

Again, it is contended that the plea of res judicata must be held to 
be good, because the plaintiff acquiesced in the judgment by receiving 
a part of the fruits thereof. There is no doubt that acquiescence in a 
judgment however manifested, constitutes what is decided by that 
judgment the thing adjudged, that is, it becomes thereby a final judg- 
ment, from which there can be no appeal. C, C, art, 3522, 
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But that is all. If a judgment which had become final by the lapse 
of time could not be pleaded as a bar to another action on account of 
the want of one or more of the conditions, which we have seen are 
necessary to give it the authority of the thing adjudged, it could 
not be set up as an estoppel if the judgment had become final by ac- 
quiescence. 

It is immaterial how a judgment becomes res judicata; what is 
decided, by such a judgment, must be held to be legally true between the 
parties to the suit. And whether that judgment can be a bar to another 
action between the same parties, will depend on whether the thing de- 
manded in the new suit be the same, and founded on the same cause of 
action, as in the suit decided. It is not necessary, therefore, to deter- 
mine whether or not Mrs. Slocomb acquiesced in the judgment pleaded 
in bar of this action. 

The “authority of the thing adjudged takes place only with respect to 
what was the object of the judgment.” C. C. art. 2265. 

The object of the gudgment in the matter of the succession of Egana 
was to compel Lizardi to restore to the possession of the executor the 
property which Lizardi had received from him. “Tl est bien entendu 
que c’est. uniquement dans le dispositif d’un jugement, et non dans ses 
motifs, que se trouve la chose jugée. * * * Bien plus, le dispositif 
lui-méme ne presente la chose jugée que pour les points qui sont vrai- 
ment décidés, et non pour ceux que ne s’y trouvent que comme de 
simples enonciations; c’est en examinant les questions sur les quelles les 
parties étaient en désaccord et que leur debat présentait 4 décider, le quid 
judicandum, que l’on arrivera facilement 4 comprendre ce qué a été 
jugé, le quid judicatum.” 5 Marcadé, p. 155; Serey’s Code Annoté, 
notes 58, 59 and 60, art. 1351 of the Code Napoleon. 

In Jeannin v. De Blanc, 11 An. p. 466, this court said, “as this right 
is not put in controversy by the pleadings, so it is not barred by the 
judgment.” 15 La. 485; 17 An. 104. 

The exception should have been overruled, 


On THE MERITS. 


Assuming that a commercial partnership existed, as alleged by the 
plaintiff, we think that the defendant cannot be held liable under the 
indorsements, for want of due notice of the dishonor of the notes. 

The partnership, if it existed, would have been dissolved by the 
death of Egana in 1860, C. C. 2847, 2851; Story on Part. sec. 317, 319. 

Manuel J. de Lizardi was appointed liquidator of the commercial 
firm, and he was put in possession of the property of the firm, which 
"he proceeded to administer. Under these circumstances to whom was 
itmecessary to give notice of the dishonor of the notes? We think 
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the notice should have been given to the liquidator, who was in this 
case the surviving partner. Story on Bills § 305. 

Mr. Justice Story says, ‘“ Notice to one of several partners is notice 
to all the partners, and the notice may be given to any partner, either 
at his usual place of business or at his dwelling house, or at the usual 
place of business of the firm.” ‘In cases of partnership, notice should 
be given to the firm; but notice to either of the partners will be notice to 
the frm. * * * If, in case of a note of a firm, one of the firm 
die, notice should be given to the surviving partner. Whether notice to 
the personal representative of the deceased would be valid does not 
appear to be settled by the authorities.” Story on Promissory Notes 
§ 310. In his work on Bills he says, “if one partner is dead, notice 
should be given to the survivor.” § 389; 2 Hill, p. 635. 

Mr. Parsons says, “‘ Notice to one member of a partnership which in- 
dorses a note or bill is notice to all, because each partner represents the 
interests of all the other partners AND of the partnership, and the same 
has been held where notice has been given after dissolution and pub- 
lication, So if one of the firm dies before maturity, notice to the 
surviving partner is sufficient to hold the estate and legal representa- 
tives of the deceased.” Parsons’ Notes and Bills, vol. 1, p. 502. 

The reason assigned by Mr. Parsons for holding that notice to one of 
the partners is notice to all is because he represents the other partners 
AND the firm. ; 

Who represented the partners and the firm after the appointment 
of Lizardi as liquidator? It would seem that the reason, upon which 
is based the rule which requires notice of non-payment to be given to 
the indorser, to wit: to enable him to take the necessary measures to 
ebtain payment from the parties respectively liable, would require the 
notice to be given to the surviving partner, especially if he be the 
liquidator or representative of the firm. How could he know that the 
notes, of which the firm was indorser, had not been paid when due, if 
the holder gave him no notice of it? How was he to know, without 
notice, that the holder looked to the indorser for payment? The 
executor had no power to administer the partnership affairs nor did 
he represent the partnership—how then could a notice served upon 
him be regarded as a notice to the firm or to the surviving partner? 4 
R. p. 276; 7 R. p.13; 9 R. 124. 

The only evidence in regard to the notices of protests is to be found . 
in the certificates of the notary who protested the notes. The first 
certificate states that the notary served the notice in the following 
manner: “ by directing the one for Hugh M. Keary, drawer. and in- 
dorser, to him at Cheneyville, Louisiana, which letter I deposited 
prepaid in the post office in this city, on the same day of said protest, 
and by delivering the one for Juan Y. de Egana, in duplicates, one to 
J. M. Caballero, the testamentary executor of said Egana—the whole 
by my deputy, Lawson L. Davis—on the day below written, and by 
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delivering the one for Cora A. Slocomb to her personally, by Lawson 
L. Davis, my deputy, on the day below written.” The other certificate 
states that he notified the parties by directing the one for Hugh M. 
Keary in the manner stated above, and “by delivering the notices 
for Juan Y. de Egana, as follows, to wit: one to Mr. Dubreuil, the 
partner of the agent of the liquidator of said firm of Juan Y. de Egana, 
and another to the book keeper of Mr. Caballero, executor of said 
Egana, at his office, he not being in on the day below written.” 

The first certificate shows that an attempt was made to notify the 
surviving partner or liquidator. The second certificate shows that an 
attempt was made to serve a notice on the liquidator, but the service 
was improperly made. In 9 Rob. p. 75 this court held that a certificate 
that a notice was served “ by leaving it with the cashier of a bank, the 
indorser’s elected domicile,” is insufficient—non constat that the notice 
was not given to him at some other place, or that it was addressed to 
him there. Soa certificate that ‘ notice was given by a letter delivered 
to the indorser’s bar keeper, he not being in” was held to be defective 
in not stating that the service was made at the indorser’s residence, 
or place of business. 1 An. 95; 2 An. 759, 

The certificate does not state where the notice was served on Mr. 
Dubreuil, the partner of the agent of the liquidator. “If notice be 
not given, it is a presumption of law that the indorsers are prejudiced 
by the omission.” Story on Bills § 284. And they are discharged 
from all liability. ‘ 

But as it is possible that the notary did give the notice to the liqui- 
dator, and that this fact might be established on another trial, it might 
be our duty to render a judgment of non-suit only. This, therefore, 
obliges us to examine another question raised by the pleadings. 

The plaintiff alleges that, at the time when the notes sued on were 
indorsed by Juan Y. de Egana, there existed a general commercial 
partnership between Egana and Lazardi, carried on under the firm 
name of Juan Y. de Egana, and that Lizardi is responsible, in solido, 
with the succession of Egana for them. 

In 1848 a commercial partnership was established in the city of New 
Orleans, in which Manuel J. de Lizardi was a partner in commendam. 
The business was carried on in the name of Juan Y. de Egana, and the 
partnership was to terminate in September, 1853. The act of partner- 
ship was duly recorded. The affairs of this partnership had not been 
settled at the period when Eganadied. In 1860, Lazardi gave a power 
of attorney to his nephew to liquidate the affairs of the firm in case of. 
the death of Egana, and after the decease of Egana, Lizardi, through 
his agent, filed a petition claiming to be appointed liquidator of the 
firm, asthe surviving partner in commendam. 

The counsel for the plaintiff infers from this that there existed a 
commercial partnership—that, as it is proved that no written act of 
partnership existed or was recorded, other than the one whic expired 
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in 1853, therefore Lizardi was a general partner and he is bound, én 
solido, under the indorsement. 

We are not prepared to adopt these inferences. It is not correct 
to say that because Lizardi thought and said, in 1860, tha the was 
@ partner in commendam, when in truth he may not have been, 
therefore he was a general partner. His admission is that he was a 
partner in commendam. It would be illogical and unjust to construe 
this admission so as to make him a general partner, if he were not 
what he supposed he was. The admission cannot be divided. It either 
establishes the fact that he was a partner in commendam, or nothing, 
His opinion on the subject could not affect the facts, or the law govern- 
ing the case. 

The question is then presented for decision: Does the partner in 
commendam become responsible for the liabilities created by the active 
partner after the expiration of the term of the partnership in commen- 
dam, by failing to have a final settlement of its affairs, ipso facto? 

We say this is the question presented, for there is no proof, nor is it 
alleged, that, prior to the death of Egana, Lizardi interfered with the 
business of the concern, or permitted his name to be used in it, or did 
any other thing, which under the provisions of the Civil Code would 
make him responsible as a general partner. We do not deem it neces- 
sary to decide whether a partnership in commendam, once duly recorded, 
may be extended or prorogued after the limitation thereof fixed in the 
recorded act, without complying with the forms set forth in article 2849 
of the Civil Code. Whatever might be the consequences of such a state 
of facts, as between the partners, we cannot sanction the doctrine that 
one who has supposed that the partnership in commendam continued, in 
which he had placed his money, with the sanction of the law that he 
should not be responsible beyond that sum, should be held to bea 
general partner, and liable as such, without having done anything 
which could have induced creditors to believe that he was a general 
partner, or done or permitted any of the acts which the Code declares 
will render him responsible as a general partner. The Code says: “In 
no case, except asin hereafter expressly provided, shall the partner who 
has no other interest in the concern than that of a partner in commen- 
dam be liable to pay any sum beyond that which he has agreed to furnish 
by his contract.” C. C. art. 2813. 

Here, then, is a textual provision of the Code supported by the well 
recognized principle that courts of justice cannot impose a penalty, 
which is not imposed by the law itself, which prohibits us from 
changing a partner in commendam into a general partner, except in the 
cases expressly stated. These cases are mentioned in articles 2816 and 
2820, and they are the following: When the original contract has not 
been made in writing and recorded, or when the partner in commendam 
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takes any part in the business of the partnership, or permits his name 
to be used in the firm, or knowingly allows any single person to whom 
he has made the advance, to add any words or name or firm that may 
imply that he has other partners besides the partner in commendam, 
when in fact he has none. 

These views are supported by commentaters on the Code Napoleon 
and by the French tribunals. Dalloz says (v. 40, v. Société, p. 682, 
No. 1420): ‘Les tribunaux n’ont pas admis cette prétention, Ainsi 
il y a été jugé que, lorsque deux personnes qui avaient contracté, pour 
un temps limité (trois ans, par example) une société en commendite, 
ont, 4 expiration de ce temps, continué pendant une année les affairs 
communes sur les bases précédemment ¢tablies, mais sans remplir les 
formalités legales de publication, cette continuation n’a pas changé, 
méme al’ égarde des tien, la qualité des associés, et n’a pas établi de 
solidarite entre eux.” (Paris, 17 Avril, 1839). Delangle, vol. 2 pp. 
225, 226. 

This position seems to be in consonance with law and equity. In 
conformity with the law, because it is no where declared by the law 
that a failure to record the prorogation of the partnership shall change 
the partner in commendam to a general partner; and in conformity with 
equity, because having always confined himself within the limits pre- 
scribed by law to a partner in commendamn, third parties could have no 
pretext to claim that he was ever bound otherwise than in the manner 
shown by the recorded act of partnership in commendam. 

We think the defendant is not liable under the indorsements on the 
notes made by Juan Y. de Egana. 

It is therefore ordered, adjudged and decreed that the judgment of 
this court rendered on the twenty-third day of June, 1868, be annulled, 
that the judgment of the District Court be affirmed, and the appellant 
pay the costs of the appeal. 

Mr. Justice Howell took no part in this decision. 


Note.—This case was pending on appeal before the Supreme Court 
under the Constitution of 1864. On the twenty-third of June, 1868, a 
decision was had through Mr. Justice Isly, the organ of the court, 
sustaining the plea of res judicata, and aflirming the judgment of the 
lower court. A rehearing was granted by that tribunal, and the case 
was transferred to the present court for examination on the rehearing. 
As the first opinion is overruled by this decision its publication in the 
reports is omitted. 
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No. 1496.—Simon & Lorn v. SteaMsuw Func Suvury. CAPPAIN AND 
OWNERS. 


A common carrier is responsible to the shipper or consignee for the non-delivery of goods 
which has occurred through his fault or negligence. : 
The omission of the consignee to institute proceedings to recover goods which have been stolen 


from the ship before delivery, will not relieve the carrier from the damages resuiting from 
the failure to deliver. 


The estimate of damages for the loss of goods by the carrier is their net value at the port of 
destination. 


PPEAL from the Fourth District Court of New Orleans. T héard, 
J. Phillips & Levy, for plaintiffs and appellees. Randolph, Sin- 
gleton & Hardie, for defendants and appellants. 

LupELING, C. J. Simon & Loeb sued the defendants for the value 
of a case of merchandise shipped at New York on the Fung Shuey and 
consigned to the plaintiffs at New Orleans, on account of the non- 
delivery of the merchandise. 

The defendants filed a general denial. There was judgment in favor 
of the plaintiffs and the defendants have appealed. 

The defendants rely upon the terms of the contract between them 
and the shippers, as shown by the bill of lading, to relieve them from 
responsibility in this case. The exceptions in the bill of lading are as 
follows: 

“Tt is expressly understood that the articles named in this bill of 
lading, shall be at the risk of the owner, shipper or consignee thereof, as 
soon as delivered from the tackles of the steamer, at her port of destination, 
the collector of the port being hereby authorized to grant a general 
order for discharge immediately after the entry of the ship, and they 
shall be received by the consignee'thereof, package by package, as so 
delivered ; and if not taken away the same day by him, they may (at the 
option of the steamer’s agext), be sent to sfore or permitted to lay where 
landed at the expense and risk of the aforesaid owner, shipper er con- 
signee.” R. 70. ; 

The evidence proves that the consignee was at the wharf ready to 
receive the goods “as soon as delivered from the tackles of the 
steamer” from the moment she commenced to discharge her eargo until 
she finished unloading, and that the box in question was not delivered. 
Patrick Hays, agent of plaintifis, testifies as follows: “I was at the 
steamer as soon as she commenced to discharge. T made the request 
for the goods as soon as she commence: to discharge. I was there 
from the time she commenced until she finished discharging. I 
received three out of the four cases. The clerk told me I was entitled 
to another case. I applicd for it on the evening of the second March. 
I told the clerk I had received but three cases and wanted four, He 
told me to wait until the ship was discharged —it was not on the levee. 
I applied again on the third for the case. He searched for the goods 
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with me, but could not find the case. He said the case might come 
out by the next steamer. When she came, after the Fung Shuey was 
discharged, we could not find the case.” Felix Veaux who discharged 
the ship, says that ‘‘ Simon & Loeb had four cases, and he delivered 
three—that he does not know whether the missing box was on the levee 
or not.” The testimony of all the witnesses tends to the same effect. 

The case of goods was not delivered to the consignees through the 
fault of the common carriers. The exceptions in the bill of lading did 
not exempt them from liability for loss occasioned by a want of due 
care, or by gross negligence. 

The fact that a part of the goods was afterwards found in the 
possession of an auctioneer, where they had been conveyed by a person 
who had stolen them, does not prove that the goods were delivered in 
accordance with the terms of the contract. 

It is also contended that it was the duty of Simon & Loeb, the con- 
signees, to have obtained possession of the remnant of the goods found 
at the auctioneers, and thus have lessened the damages which the com- 
mon carriers had incurred. We think they did all that could have 
been required of them when they made affidavit for the arrest of the 
thief and notified the carriers that a part of the contents of the 
missing case was at Hoffman & Marks. If a carrier loses goods the 
net value thereof at the place of delivery is the measure of damages. 
Parsons on Contracts, vol. 3; 18 An. p. 1. 


It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed and that the appellants pay the costs of 
this appeal. 








No. 1616.—Succession of Mrs. Marre EpicHaris pe RoFrrieNac, 
Widow of THEODORE DE GREHAN. 


if the succession be accepted with benefit of inventory no part of it goes into the possession of 
the heirs as such until the estate shall have been administered, and until such administra- 
tion the estate must remain under the authority of the Court of Probates where it was 
opened. 

Real property situated in Louisiana, owned by a French subject residing in France, can not be 
administered in the courts of France; such property thus situated forms a separate suc- 
cession from that in France, and must be administered acccrding to the laws of Louisiana. 

Heirs residing in France must be recognized as such by the courts of Louisiana before they 


can be put in possession of property situated in this State, which they have inherited from 
their ancestor in France, 


PPEAL from the Second District Court of New Orleans. Thomas, J. 
Martin Blanche, for appellant, D. Augustine, for appellee. 

LupELING, C. J. On the seventeenth of May, 1867, L. G. Luminais, 
administrator of L. F. Maxen, filed a petition in the Second District 
Court of New Orleans, alleging that the widow Marie E. de Gréhan died 
in France on the twentieth of December, 1864, leaving two children, 
- one of age and the other a minor, her sole heirs, and that the succes- 
sidn consists of real property situated in the city of New Orleans. 
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He alleges that he is a creditor of the succession. He further alleges 
that the minor heir had been emancipated in France, and he was rep- 
resented by a curator ad hoc; that D. Augustin, Esq., of New Orleans, 
was the lawful attorney in fact of the curator ad hoc and of the heir of 
age, and he prayed that the heirs be cited, through their agent, to ap- 
pear and declare if they accepted or renounced the succession of their 
mother ; and he prays that the succession be administered according to 
law. 

The defendants, through their agent and attorney, filed an exception 
to the jurisdiction of the court, on the ground that the successsion has 
been opened and finally settled by the judicial authority of Angouleme, 
France, and they, the heirs, have been put in possession of the property of 
the deceased, situated in France and Louisiana, that they have accepted 
the said property and have been in possession of the property in New 
Orleans several years, and that the Probate Court is without jurisdiction. 

The District Court maintained the exception to the jurisdiction of 
the court, and the plaintiff has appealed. 

The judicial proceedings in France in the succession of the widow de 
_Gréhan show that both heirs accepted the succession of their mother 
with the benefit of inventory. So that even if the proceedings in the 
French tribunals could affect the property in Louisiana the plaintiff 
was sustained by the textual provisions of the Civil Code and Code of 
Practice in his proceedings before the Second District Court of New 
Orleans. C. C. articles 1029, 1034, 1030, 1040, 1051; C. P. articles 979, 
976, 977, 983 and 924. 

If the heirs are of age and they accept the succession unconditionally, 
they must be put in possession of the property of the deceased, and 
they may be sued in the ordinary courts for their virile portion of the 
debts. If the succession be accepted with the benefit of inventory, no 
part of it goes into the possession of the heirs as such, until the estate 
shall have been administered. And until such administration the estate 
must remain under the authority and control of the Court of Probates 
where it was opened. 

But it is an error to suppose that real property, situated in Louisiana, 
can be administered in the courts of France. The property of the 
deceased, situated in Louisiana, is a separate succession from that in 
France and must be administered according to the laws of Louisiana. 
1 R. 263; 14 An. 633; 9 R. 438. Until this suit was instituted the heir- 
ship of the defendants had not been established and recognized in 
Louisiana, and the plaintiff was justified in the course he took to pro- 
voke the appointment of an administrator unless the heirs would ac- 
cept unconditionally their mother’s succession. 

The exception should have been overruled. But the defendants in 
their exception as well as in a document subsequently filed in this case, 
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declared that they had accepted the succession, and the evidence in 
this record establishes their heirship, and that they are now both of 
age. . 

“If the heir thus cited declares that he accepts, he shall be considered 
as having accepted the succession purely and unconditionally, and may 
- be sued as if he had done so.” Article 980 C. P. 

The object of the plaintiff’s suit was thus attained. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be avoided and reversed ; that, Arthur de Gréhan and 
George de Gréhan be recognized as the heirs at law of Mrs. M. E. de 
Gréhan, and that they pay the costs in both courts. 








No. 1489.—Maxen & Suearer v. WitttaM LANDRUM, SToNER & TurR- 
NER, Intervenors. 


It is the amount in dispute in the District Court that gives the Supreme Court jurisdiction of 
the appeal. 

The privilege of the consignee, who has made advances on the goods or property in his posses- 
gion through his agent is superior to that of the attaching creditor. OC. O. 3214, 


PPEAL from the Second Judicial District Court, parish of Jefferson. 
Cazabat, J. Frank Haynes, for plaintiffs and appellees, Marr & 
Foute, for defendant and intervenors, appellants. 

Howe, J. The plaintiffs, appellees, have moved to dismiss the ap- 
peal in this case on the allegation that the amount in dispute does not 
exceed five hundred dollars. The amount claimed by plaintiffs was 
the sum of $868. A number of cattle were attached and bonded by 
the intervenors, whose claim thereon for advances was the sum of 
$2045 93. The cattle were sold for $2089 50. Although, therefore, the 
plaintiffs had judgment for the sum of $350 only, this court has juris- 
diction by reason of the amount in dispute in the court below. 

Proceeding then to examine the case upon its merits, we are satisfied 
from the evidence that when on the twenty-ninth September, 1866, the 
plaintiffs levied their attachment on the cattle, the proceeds of which 
are in dispute, the cattle were already in possession of the intervenors. 
It appears that on or about the twenty-seventh September, 1866, the 
agent of the intervenors advanced to Landrum, at Sabine Pass, sonie 
five hundred dollars upon the cattle, which were then at that place, and 
himself shipped them to the intervenors. The other advances were 
made prior to the attachment, except the freight money, which was 
paid by intervenors with subrogation to the rights of the carrier. It 
can not be doubted that under such circumstances the privilege of the 
consignees, who were in possession through their agents, was superior 
to that of the attaching creditors. C.C, 3214, and amendments, 





‘ NEW ORLEANS, MAY, 1869. 367 


Maxen & Shearer v. William Landrum, Stoner & Turner, Intervenors. 








In this view the judgment of the District Court is erroneous, so far 
as it ‘accords to the plaintiffs a privilege on the property attached 
superior to that of intervenors. 

The defendant has not appealed, and the judgment rendered against 
him personally, upon his appearance and answers, in favor of the plain- 
tiffs, and also of the intervenors, must remain undisturbed. 

It is therefore ordered and adjudged that the judgment appealed 
from, so far as it decrees to plaintiffs priority of privilege on the prop- 
erty attached, and to the intervenors a privilege only on the remainder 
of the proceeds, be avoided and reversed. It is further ordered that 
the intervenors, Stoner & Turner, be paid the amount of their judg- 
ment against defendant, by preference and priority, out of the pros 
ceeds of the property attached; that the plaintiffs’ privilege be recog: 
nized upon the remainder of such proceeds, if any; that in all other 
respects the judgment be affirmed, and that the appellees pay the costs 
of the appeal. 








No. 1794.—Succession oF James Forsytu, Opposition to Executor’s 
Tableau. 


The declaration of the testator in hfs last will and testament are presumed to have been made 
with deliberation and reflection, and are entitled to due consideration, but they can not be 
permitted to outweigh his express acknowledgment in an authentic act, 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
W. O. Denégre, for appellant, C. Belcher, for appellee. 
TALIAFERRO, J. This is a contest between two of the heirs of the 
deceased in relation to their distributive shares of the estate of their 
ancestor. James Forsyth died in March, 1866, leaving three heirs, 
Adelia Forsyth, widow of A. P. Simpson, Joseph Forsyth and Fanny 
Jones, a grand daughter, representing her deceased mother, Elizabeth 
Forsyth. The decedent left an olographic will, which was admitted to 
probate soon after his decease, and Mills Judson, named as executor, 
was duly qualified. The executor presented his final account and 
tableaux on the first of April, 1867, and by his plan of distribution, 
according to his conception of the purport of the will, he required Mrs. 
Simpson to collate the sum of $2100, $1600 of which being the value of 
certain property donated to her under an onerous title, and $500, a 
donation in money. The tableau was opposed by Mrs. Simpson, and her 
opposition was sustained, and an order was rendered for its amendment. 
From this judgment Fanny Jones, by her tutor, appealed. 
On the twenty-ninth of July, 1840, the testator passed an act before 
a notary of the city of New Orleans wherein he declared “ that for the 
consideration of fifteen hundred dollars, to him paid in ready money, 
the receipt whereof is hereby acknowledged and acquittance granted 
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therefor, he does by these presents grant, bargain, sell, etc., unto Mrs. 
Adelia Forsyth, wife of Andrew Pickens Simpson, of this city, a lot of 
ground, situated at the corner of Dryades and Clio streets.” 

In his will the testator enumerates the advances he had made to his 
children. To Joseph Forsyth he had given $8500, a sum equal to or 
beyond his distributive share, and stated that this heir could expect 
nothing from his estate; to W. A. Jones he had given a negro woman 
of the value of $700; to Mrs. Simpson he had given a lot of ground, 
at the corner of Dryades and Clio streets, of the value of $1600; also, 
that he had given her a check on New York, just before she was mar- 
ried, to be sent to A. P. Simpson, her intended, to buy furniture, and 
that he gave her in September, 1857, $1000, for which she gave her 
note with eight per cent. interest, the amount, at the end of seven 
years and a half, being $3700. 

Mrs. Simpson filed her opposition to the tableau, and specially op- 
posed that item by which she was required to collate the sum of $2100, 
and alleged that she had never received anything from her father in 
advance of her share by checks, money or lot of ground. She averred 
that the lot of ground was purchased from her father by Simpson, her 
husband, and paid for by him. 

The note was placed upon the inventory and specified in these words: 
“One note of Mrs. A. P. Simpson, dated the nineteenth of September, 
1857, renewable one, two and three years for $1000, with eight per 
cent. interest.” The opponent filed in this court the plea of prescrip- 
tion of five and ten years and all other prescription applicable against 
any indebtedness to the succession. 

The question before us is one of evidence. The opponent claims title 
to the lot of ground by the act of sale. This saleis not attacked under 
the provisions of article 2419 of the Civil Code, which provides that 
“the sales of immovable property or slaves made by parents to their 
children may be attacked by the forced heirs, as containing a donation 
in disguise, if the latter can prove that no price has been paid or that 
the price was below one-fourth of the real value of the immovable prop- 
erty or slaves sold at the time of the sale.” This article is not invoked 
to show the sale to have been a simulation or donation in disguise, but 
the appellant claims the collation of the lot of ground for the reason, 
as she avers, that there was no price paid for it by the opponent, and 
relies chiefly upon the declarations of the testator himself, made in his 
act of last will, to establish the sale to have been a mere donation. 
The opponent contends that these declarations are not evidence against 
her, that they are to her prejudice as a forced heir, and were intended 
to reduce her legitime in the estate of the father. We are willing to 
concede that. the declarations of the testator, made, as doubtless they 
were, with grave deliberation, are entitled to due consideration, but 
we are not prepared to go to the extent of permitting them to outweigh 





NEW ORLEANS, MAY, 1869, 369 
Succession of James Forstyh, Oppesition to Executor’s Tableau, 








his express acknowledgment in an authentic act that he had sold the 
property and received the price. The articles 1324 and 1326 of the 
Civil Code, as well as article 2419, already adverted to, seem to indicate 
the course to be pursued to set aside pretended acts of sale as being 
donations in disguise. The appellant should have resorted to the preof 
which these articles seem clearly to require in such cases. The sum of 
five hundred dollars given to Mrs. Simpson immediately preceding her 
marriage, to buy furniture, must be regarded as a marriage present, 
which, as it does not exceed the disposable portion, is not subject to 
collation. The opponent’s plea of prescription it is not necessary to 
examine. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 








No. 1962.—Strate or Louisiana ex. rel. George W. Avery v. Wit- 
L1AM S. Mount, City Treasurer. 


A mandamus is the proper remedy to compel the Treasurer of the cily of New Orleans to pay 
a warrant drawn upon him by the Controller, and the writ will properly be made peremp- 
tory when the Treasurer in his answer discloses no sufficient reason for his refusal to pay. 

The writ of mandamus will not lie to compel the Treasurer of the city of New Orleans to per- 
form any act where it becomes his duty as the fiscal agent of the city to exercise a dis- 
cretion. 

In a proceeding by mandamus to compel the Treasurer of the city of New Orleans to exchange 
certain bonds of the city for warrants drawn by the Controller, the court will not, under 
the prayer for general relief, render judgment ordering the Treasurer to pay the warrants 
in money. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Léaumont. J. J. H. New, for plaintiff and appellee, H. J. Leovy, 
City Attorney, for defendant and appellant. 

Howe, J. The relator in his original petition represented that he 
was the owner and holder of certain described warrants drawn by the 
controller of the city of New Orleans on the treasurer thereof, amount- 
ing in all to the sum of $37,286 92, which had been issued to him in 
his capacity of Sheriff of the parish of Orleans ; that payment thereof 
had been amicably demanded of William 8. Mount, the treasurer of 
the city of New Orleans, and refused: ‘‘ that by virtue of an act of the 
Legislature of Louisiana, approved September, 1868, the city of New 
Orleans has issued certain bonds bearing ten per cent. interest to 
mature at not more than five years, and though said bonds are now at 
a heavy discount in the market, petitioner is willing to receive them 
in satisfaction of his warrants, claiming however the bonds of the 
longest period as approximating nearer to the sum justly due him;” 
and, after various formal allegations the relator prayed that a writ of 
mandamus issue directing the Treasurer to deliver to relator the bonds 
aforesaid having the longest period to run before maturity to the 
amount of his claim, 

47 
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By a supplemental petition the relator further claimed interest on 
his warrants from their respective dates. 

The defendant excepted on the ground that the claim of the relator 
was one for debt, and further that the relator was not entitled to the 
remedy in this case of mandamus. He further pleaded a general 
denial. 

Upon the trial the relator testified that the allegations of his pctition 
were true, that he was the owner of the warrants in question and that 
he had demanded payment of the defendant which was refused. This 
testimony, with the warrants themselves, constitutes the entire evi- 
@ence in the case. 

The court a qua gave judgment that the writ of mandamus be made 
peremptory and that the defendant deliver to relator a suflicient 
number of the bonds above described to cover the amount of the war- 
rants, “‘said bonds to be of those having the longest period to run be- 
fore maturity.” It was further ordered ‘that the defendant pay the 
costs of suit, and legal interests on the aforesaid warrants from their 
respective dates.” 

From this judgment the defendant has appealed. 

We consider it well settled that mandamus is the proper remedy to 
compel the treasurer of the city of New Orleans to pay a warrant 
drawn upon him by the controller, when he has no legal discretion to 
refuse payment, and that a mandamus will properly be made peremp- 
tory when the treasurer in his answer discloses no sufficient reason for 
his refusal to pay. 18 An. 195; State ex. rel. Pinac v. Landry, 21 An, 
p. 352. ; 

But the facts of this case are peculiar. The relator does not ask the 
defendant to do a duty imposed upon him by law, and which the de- 
fendant has no discretion to decline. He asks that the treasurer be 
required to deliver to him certain bonds bearing the unusually high 
rate of interest of ten per cent. per annum; he asks for bonds having 
the longest period to run, and on which, if delivered to him the city 
would be obliged to pay ten per cent. per annum interest till maturity ; 
and he further asks that the defendant be compelled to pay him in- 
terests on his warrants for considerable periods. 

We are of opinion that the defendant had a legal discretion to refuse 
all these demands. As far as the bonds are concerned, if there are 
such bonds under his control, the law of September 5, 1868, under 
which they are alleged to have been issued, simply authorizes the city 
of New Orleans to borrow one million dollars at a rate not exceeding 
ten per cent. for the purpose of mecting current expenses and paying 
“the employes” of the city. We can perceive nothing in this law 
which makes it the duty of defendant to deliver to the relator ten per 
cent. bonds of the city for his warrants. The fact that the relator is 
willing to accept these bonds does not impose on the defendant the 
duty of delivering them. Much less does this statute require the 
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treasurer to deliver to relator, of those bonds, such as have the longest 
time to run; on the contrary, a just regard for the financial interests of 
the city might well dictate to the treasurer the policy of withholding 
from use as many of such extravagant obligations as he possibly can. 
And lastly we are not furnished with any authority for the order .that 
the treasurer pay interest on the warrants, and we think that such 
interest, if exigible, should be made the subject of an ordinary action. 

There is a prayer for general relief by relator, but we find ourselves 
unable, under this, to render a judgment in his favor directing the 
payment of the warrants in lawful money, for it may be that if this 
specific relief had been demanded under proper allegations, the defend- 
ant might have shown some legal reason for a refusal of payment. 

For the reasons given it is ordered and adjudged, that the judgment 
appealed from be avoided and reversed, and that the petition of the 
relator be dismissed, without prejudice, with costs in both courts. 








No. 1605.—Successton or Jesse W. Witper. 4 


The surviving partner of a commercial firm, in his capacity of liquidating partner, having 
received Confederate treasury notes in payment of the debts due the firm, became person- 
ally responsible to the heirs of the deceased partner for the amount shown to be due them 
on a settlement of the partnership. 


PPEAL from the Second District Court, of New Orleans. Thomas, 
J. Frank Haynes, Race, Foster & E. T. Merrick and Buchanan & 
Gilmore, for opponents and appellants. T. A. Bartlette, for appellee. 

Wyty, J. In January, 1862, Jesse W. Wilder died, and his survi- 
ving partner, Henry C. Petty, was appointed by the court liquidator 
of the partnership business. 

In 1866 he filed his account showing that during the years 1862 and 
1863 he had collected a large amount in settlement of the claims of the 
firm, and showing a large balance due the succession, which he asked 
to be relieved from paying over because he had collected the same in 
Confederate treasury notes. 

Harriet A. Jourden, the widow of the deceased, as natural tutrix of 
her minor children, and George Wilder, the son of the deceased by a 
former marriage, opposed the homologation of the account and prayed 
that the liquidator be compelled to pay over to the succession in legal 
currency of the United States the full amount due. 

The liquidator was required by the court to file an amended account, 
which he did, showing a balance in his hands of $12,939 46 in Confed- 
erate notes, which he had collected in payment of the claims of the 
partnership—one half of which he alleged, belonged to the succession. 

The tutrix again opposed the account alleging that the succession 
cannot be charged with the loss of the Confederate notes; that they 
were not a legal tender and should not haye been received by the 
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liquidator; that if he received them, as alleged, he did so at his 
peril. That she was during the time tutrix of her children, and the 
liquidator made no settlement with her but detaincd the Confederate 
notes in his hands till they had become worthless. 

From a judgment dismissing the opposition and approving and 
homologating the account, the tutrix and George Wilder have 
appealed. 

The main question involved in this case is, did the liquidating part- 
ner become liable to the estate by collecting its assets in Confederate 
notes? Can the succession be charged with the loss of the Confederate 
notes received by the liquidator in settlement of the claims in his hands 
for collection? 

The liquidator contends that at the time he received the Confederate 
notes they were used as the only currency ; that if he had not received 
them in payment of the claims they would have been barred by 
prescription; and that, inasmuch as the Confederate notes had no 
value, he received nothing; having received nothing, he is liable for 
nothing. 

We do not so understand the law regarding the liability of a liquida- 
tor. His powers over the assets confided to him by the court are not 
unlimited. Like all fiduciaries he is bound to faithfully perform his 
duties. He cannot waste the estate by voluntarily remitting the debts 
that are due toit. He cannot give up its assets and receive nothing in 
return. He cannot receive in settlement of the credits in his hands 
for collection the notes of an illegal organization and charge the succes- 
sion with the loss incurred thereby. It was his duty to collect the 
claims due the succession in lawful money; he had no authority to 
receive therefor Confederate notes. 

The succession in our opinion should not be charged with the loss 
occasioned by the illegal act of the liquidator. 

It is therefore ordered that the judgment appealed from be avoided 
and annulled, and it is now ordered that the opposition herein be 
maintained so as to place Harriet A. Jourden in her capacity of tutrix 
of her minor children and George Wilder, one of the heirs of the de- 
ceased, as creditors on the account rendered by the liquidator, Henry 
C. Petty, and filed on twenty-third April, 1867, in the sum of six 
thousand four hundred and sixty-nine dollars and seventy-three cents, 
subject to a credit of three hundred and fifty-five dollars and forty- 
three cents; and, thus amended, that the account be approved and 
homologated. It is further ordered that H. C. Petty pay the costs of 
this opposition in both courts. 

Rehearing refused. 
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No. 2046.—Joun V. Sevier v. The Succession of James G. Gorpon. 


The acknowledgment, written on the back of a promissory note by the administrator or execu- 
tor, amounts to ah interruption of prescription, which begins to run again from that date. 

The administrator or executor is without the power to renounce or waive prescription after it 
bas been acquired in favor of the estate he represents. 


PPEAL from the Thirteenth Judicial District Court, parish of Ten- 

sas. Farrar, J. Farrar & Reeves and A. N. & H. N. Ogden, for 
plaintiff and appellant. Julius Aroni and Thomas P. Clinton, for de- 
fendant and appellee. 

Howe, J. A rehearing was granted in this case upon the motion to 
dismiss ; and, it appearing by the record that the plaintiff’s attorneys 
accepted service of the petition of appeal on the twenty-third April, 
1868, a fact which escaped our attention in our first examination, the 
motion to dismiss must be overruled and the cause decided on its 
merits. 

The appeal is taken from a judgment by which these promissory 
notes, made by James G. Gordon and held by plaintiff, were ranked as 
acknowledged debts of the succession, and ordered to be paid in the 
due course of administration. 

The plea of prescription of five years is filed in this court by George 
W. Sargent, dative testamentary executor, the appellant. 

The notes matured as follows, respectively: June 24, 1854, Decem- 
ber 15, 1854, and January 4, 1855. In the early part of the year 1855 
they were presented to John Routh, then executor of Gordon, deceased, 
and were indorsed by him as follows : 

‘¢Presented and allowed, and will be paid on the settlement of the 
estate. “JOHN ROUTH, 

“ Executor estate of J. G. Gordon.” 

On the thirtieth October, 1866, the following indorsement was made 
on each of the notes : 

“T hereby waive prescription on the within notes. Lake St. Joseph, 
October 30, 1866. “JOHN ROUTH, 

‘Executor estate of J. G. Gordon.” 

On the twenty-sixth June, 1867, the plaintiff filed his petition in 
this case, with the notes and their indorsements, and on the same day 
the judgment was rendered, from which the present executor, Sargent, 
has appealed. 

We think it clear that on the thirtieth October, 1866, presctiption 
had been acquired upon the notes. We are unable to perceive how 
the acknowledgment by the former executor in 1855 could have 
greater effect than a similar act by the maker in his lifetime; and it is 
unnecessary to consider what would have been the legal result if this 
acknowledgment had been followed by an application at that time to 
the judge to have the claims ranked among the acknowledged debts of 
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the succession, and the taking of such succeeding steps as are provided 
by law. C. P. 985, et seq. 

The acknowledgments in 1855 amounted to an interruption, and 
nothing more; and prescription began to run from that date. Suc- 
cession of Dubreuil, 12 Rob. 507, 511. 

It is urged by plaintiff that the dative executor has no right, under 
the. circumstances of this case, to plead prescription; but we do not 
find, either in precedent or reason, any authority for this proposition. 
As dative executor it is his duty to defend the succession against the 
enforcement of claims that have been prescribed, and which are there- 
fore presumed to have been paid. Having this right, the only question 
remaining in the case is whether the waiver by the former executor, on 
the thirtieth October, 1866, was, as to the succession, a valid renuncia- 
tion of an acquired prescription. 

In Lafon’s heirs v. his executors, 3 N. S. 716, it was held that execu- 
tors cannot, even by a payment, if unauthorized by the court, deprive 
creditors, legatees and heirs of the protection of an acquired pre- 
scription. 

In Whittakam v. Swain, 9 Ann. 123, it was held that, inasmuch as the 
power to renounce prescription could only exist in one having a ca- 
pacity to alienate, a tutor could not renounce a prescription liberandi 
causa acquired by his ward. Following the principles thus settled, and 
applying them as they would seem to be properly applicable to the facts 
in the case at bar, we must conclude that the executor, Routh, had no 
power in 1866 to renounce the prescription which had been acquired on 
these debts, and thus deprive the succession of a vested right. 

Upon the face of the record the notes are prescribed, and the judg- 
ment appealed from must be reversed. 

The appellee having asked that the cause should be remanded in 
ease this conclusion should be reached, it is ordered and adjudged that 
the judgment of this court heretofore rendered dismissing the appeal 
be annulled. It is further ordered that the judgment appealed trom be 
avoided and reversed, and the cause remanded to be proceeded with 
according to law, and that the appellee pay the costs of the appeal. 








No. 2143.—D. R. Carrott & Co. v. B. D. Dovenry, Tutor. 


The holder of an obligation signed by the tutor cannot recover against the minor, unless he 
shows authority in the tutor to make it. 

Au obligation signed by the tutor for supplies to carry on the plantation of his ward will not 
bind the minor, unless it is shown that he is authorized to carry it on for and on acount of 
the minor, or that the advances made inured to his benefit. 


PPEAL from the Fifth Judicial District Court, parish of East Fe- 
liciana, Posey, J. McVea & Hunter, for plaintiffs and appellees. 
Cross & Hardee and Race, Foster & E. T. Merrick, for defendant and 
appellant. 
TaiaFeRRo, J. The defendant is sued in his capacity of tutor on 
the following obligation : 
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$600. * CLINTON, La., June 29, 1867, 

** On or before the first day of December next, I promise to pay to D, 
R. Carroll & Co, or order, six hundred dollars, drawing eight per cent, 
interest from date till paid, for value received, with two and one-half 
per cent, commission for advancing, being cash advances for the pur- 
pose of supplies to make a crop the present year. I hereby obligate 
myself to ship to D. R. Carroll & Co. my entire crop of cotton I may 
make this year; in default thereof to pay said D. R. Carroll & Co. two 
and one-half per cent. commission on the amount of any of my cottona 
otherwise disposed of. 

“B. D. DOUGHTY, Tutor.” 

Judgment was rendered in favor of plaintiff after default taken, there 
being no defense made. The defendant appealed. 

We see no evidence whatever to authorize the plaintiff to recover 
upon the obligation sued on. 

It is not shown that the plantation furnished belongs to the minors, 
nor if it does, that the tutor was authorized to carry it on for and on 
account of the minors; nor that the supplies advanced inured in any 
manner to their benefit. No authority is shown in the tutor to execute 
the obligation, and without it he could not bind the minors. Civil Code 
articles 340, 348; 4 An. 258 and 543; 11 An. 667. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed; and it is further 
ordered that judgment be rendered in the defendant’s favor, the plain- 
tiff and appellee paying costs in both courts. 








No. 1439.—J. RANDALL TERRY v. J. Q. A. FELLOws and others, 


An action of slander will not lie for anything said by a witness in answer to questions pro- 
pounded by either party in a judicial investigation. 

A newspaper is not liable in damages for libel in publishing the testimony of witnesses given 
before an investigating committee of the Congress of the United States. In giving pub- 
licity to such evidence through the newspapers the privilege of the press is not abused, 


PPEAL from Fifth District Court of New Orleans. Jieaumont, J. 
B. R. Forman, for plaintiff and appellant, Alexander Walker, W. 
R. Mills and L. M. Day, for defendants and appellees. 


Wrty, J. Plaintiff appeals from a judgment dismissing his suit on 
the peremptory exception that his petition discloses no cause of action. 
He claims $50,000 for damages sustained by him on account of a slander 
and libel uttered and published by the defendants. 

The petition alleges that the defendant, Fellows, in giving evidence 
before a committee of Congress, which was appointed to investigate ° 
the causes of the unhappy disturbance in this city on the thirtieth 
July, 1866, did falsely and maliciously declare that plaintiff, “J. Ran- 
dali Terry, took part in the late rebellion against the United States, 
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and in March, 1862, when General Lovell was reviewing the rebel 
forces in this city to show their strength, he did carry the black flag 
whereon was a skull and cross-bones, which meant no quarter to the 
enemy in the fight.” 

Plaintiff avers that the defendants, W. H. C. King & Co., owners and 
proprietors of the New Orleans Times, did knowingly and maliciously 
publish the false statements of said witness. 

He alleges that said declarations are false and slanderous, have 
damaged his reputation for loyalty, injured him in public esteem, laid 
him liable to prosecution for treason and perjury (he having taken the 
oath kown as the test oath), and have deprived him of a lucrative 
office under the United States, which otherwise he would have obtained. 

The statements, alleged to be slanderous, were made by the witness, 
Fellows, in answer to the interrogatories propounded to him by the 
committee of Congress. 

The peremptory exception upon which the case was tried raises the 
question, whether a witness can be held liable in a civil action for 
declarations made by him in delivering his testimony. 

Plaintiff contends that he can be made liable for the injury occasioned 
by his false statements under the broad doctrine laid down in article 
2294 of the Civil Code which declares that, “‘Every act whatever of 
man, that causes damage to another, obliges him by whose fault it hap- 
pened to repair it.” 

The defendants on the other hand, contend that this comprehensive 
rule of law does not embrace a case like this, that public policy neces- 
sarily excepts witnesses and others in discharge of public duty, from 
the application of this rule. 

The words complained of were uttered by the defendant, Fellows, 
in response to interrogatories propounded to him as a witness. 

He claims immunity from damages, not on account of the subject 
matter of his testimony, but from the occasion and the capacity in 
which he delivered it. 

As a witness, he was compelled to answer the questions propounded to 
him by the committee, and, in our opinion, he should not be held 
responsible in an action for damages. 

The administration of justice requires the testimony of witnesses to 
be unrestrained by liability to vexatious litigation. The words they 
utter are protected by the occasion, and can not be the foundation of 
an action for slander. 

“Witnesses, like jurors, appear in court in obedience to the authority 
of the law, and therefore may be considered as well as jurors to be 
acting in the discharge of a public duty, and though convenience re- 
quires that they should be liable to a prosecution for perjury com- 
mitted in the course of their evidence, or for conspiracy in case of a 
combination of two or more to give false evidence, they are not respon 
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sible in a civil action for any reflections thrown out in delivering their 
testimony.” Starkie on Slander, page 242. 

The same author, after discussing numerous authorities, arrives at 
the conclusion that an action of slander does not lie for anything said 
or published in the course of a judicial proceeding. Starkie on Slan- 
der, 254. 

For the reasons assigned we are of opinion that the petition discloses 
no cause of action against the defendant, J. Q. A. Fellows. 

We are also of the opinion that the publication of his testimony by 
the defendants, W. H. C. King & Co., proprietors of the New Orleans 
Times, gave the plaintiff no legal cause of action against them. The 
privilege of the press has not been abused. They have simply pub- 
lished without comment the evidence taken by an investigating com- 
mittee of Congress, which we deem to be in every respect lawful. 

It is therefore ordered and adjudged that the judgment appealed 
from be affirmed with costs. 








No. 1444.—ALaANnson MARSH v. JEDEDIAH WATERMAN. 


Evidence is not admissible to establish a special defense under the general issue. 
A simple waiver of protest does not, as a general rule, dispense with demand and notice ; but 
where a draft is made payable at a particular date, indorsed in blank by a commercial firm, 
and one of the firm writes on the back of it on the day of maturity, and only three or four 
hours before the usual time for protesting, ‘‘ protest waived,” he will be bound on the draft 
without further notice of its dishonor. Carmena v. Mix, 15 La. 165. 






PPEAL from the Fourth District Court of New Orleans. Théard, J. 
Randolph, Singleton & Brown, for plaintiff and appellee. Semmes 
& Mott, for defendant and appellant. 

TALIAFERRO, J. The defendant, sued as indorser of a bill of ex- 
change drawn upon F. B. Ernest by D. 8. Rea, filed the plea of lis pendens, 
which being overruled he answered by a general denial. The plaintiff 
avers that the defendant waived protest of the bill by a written instru- 
ment, which is in these words: 

‘““New Orveans, February 19, 1862. 

“ We waive protest on defendants—on D. S. Rea, on T. B. Ernest. 

(Signed) “J. WATERMAN & BROTHER, 
In liquidation.” 

On the trial of the case the defendant was introduced to prove by his 
own testimony that he was induced to sign the waiver by the declara- 
tion of plaintiff that he would, before three o’clock of that day, 
procure a similar waiver from the other parties to the bill, or failing in 
that, cause the bill to be regularly protested. To the admission of this 
testimony the plaintiff objected on the following grounds : 

First—That it was an attempt to vary, alter and contradict a written 
agreement by parol. 

Second—That it was a special defense, evidence in regard to which 
could not be introduced under the general issue. 

48 
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The objections were sustained, and the testimony excluded, to which 
ruling of the court the defendant, by his counsel, reserved a bill of ex- 
ceptions. Judgment was rendered in favor of the plaintiff, and the de- 
fendant has appealed. 

We think that under the general issue the defendant was clearly pre- 
cluded from introducing evidence to show that the waiver of protest 
was made under conditions which the plaintiff failed tc comply with. 
The general denial of the defendant only put at issue the allegation of 
the plaintiff, that a waiver of protest was made by the defendant. He 
could go no further than to traverse the fact whether a waiver of pro- 
test was or was not made. See 9 Annual, p. 119, and cases there cited. 
We think, therefore, the exception was properly sustained. 

It has been settled by the general current of our decisions, that a 
simple waiver of protest does not dispense with demand and notice. 
If the waiver in this case is to be considered as a waiver also of demand 
and notice, that consideration must arise froma state of facts and 
attendant circumstances surrounding it, which are materially different 
from those under which waivers are generally made. Ordinarily, they 
are made at a considerable length of time before the maturity of the 
bill or note ; at all events, in most instances, prior to the day on which 
they fall due. The words used, it may be said, must have the same 
meaning whether used on the day of the maturity or previously. Yet, 
it is not easy to avoid a freer construction of the terms employed in 
reference to an act, when they are used almost at the time the act itself 
is to be performed, than when used at a time more remote. It was 
doubtless under these impressions that this court, in the case of Cam- 
mena v. Mix, 15 Louisiana Reports, p. 166, where the indorserof a note 
wrote upon it the very day it became due. ‘I hereby waive the form- 
ality of protest, and hold myself equally bound,” announced its opinion 
that the indorser was not entitled to any further notice of the dishonor 
of the note, and rendered judgment accordingly. In the case before 
us, the words “we waive protest” were written on the day the note 
fell due, and within less than four hours of the usual time of day for 
making protests. Considering the circumstances attending the act, the 
inference naturally and fairly presents itself that the waiver was made 
upon agreement personally with the holder of the bill, or an authorized 
agent who had made a presentment and demand of payment ; and that 
it was made with the knowledge of the indorser that the drawee had 
failed to- pay the bill, and on the condition that no protest should be 
made. If so, the defendant could not have expected a protest to be 
made; and consequently, if he acted in good faith, he cannot be pre- 
sumed to have reserved the right to be served with notice of protest. 

Standing as we view it, on a different state of facts from those con- 
nected with the frequent decisions rendered subsequently, we do not 
regard the case referred to in fifteenth Louisiana Reports as being over- 
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ruled by the later cases; and we concluds that the one now under con- 
sideration being identical with that in fifteenth Louisiana, should be 
decided in the same manner. 


It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be afirmed, with costs in both courts. 











No. 1607.—Tne Crixcinnati Insurance Company v. Wituiam C. 
HARRISON and GeorcEe D. Hire. 


A brought suit against B on a promissory note for $590 before the trial. A filed a supplemental 
petition, alleging a statement of account between A and B, which he makes a part of the 
supplemental petition, and alleges that C, a third party, binds himself as surety of B onthe 
indebtedness, as shown by the statement. The agreement was offered in evidence on the 
trial by A, and showed an indebtedness of $371, for which C became security. Held—That 
C was only bound as security for the amount shown to be due by the statement, and A 
having alleged that the agreement more fully shows the state of the case at the time the 
supplemental petition was filed, and having offered it in evidence on the trial, he was not 
entitled to recover more than the agreement showed io be due from B, 


PPEAL from the Sixth District Court of New Orleans. . Duplantier, 
J. Hornor & Benedict, for plaintiff and appellee. L. Madison 
Day, for defendants and appellants. 

Howe, J. The original petition in this case, filed February 28, 1866, 
demanded from the defendant, Harrison, the amount of $590 62, with 
interest, upon a promissory note, of which he was maker. 

A supplemental petition, filed October 16, 1867, alleged that after the 
institution of the suit the defendant, Harrison, in consideration of an 
extension, promised to pay the claim in full, and the defendant Hite 
took cognizance of this agreement, and bound himself in solido, with 
Harrison for its faithful performance ; that on the fourteenth Septem- 
ber, 1866, in consideration of the sum of $19 O01 paid by Hite, a further 
extension of six months was granted, which had expired, “all of 
which,” the plaintiff continues, ‘‘ will more fully and at large appear 
by reference to the said contract and agreement, which is hereto an- 
nexed as part hereof, and marked A,” and judgment was claimed in 
solido against both defendants for the amount of the note, less the sum 
of $19 01 paid on account by Hite. 

The defendants excepted to these petitions on the ground that there 
was no such corporation as the Cincinnati Insurance Company; but the 
case having been tried upon the merits, without the court having 
passed, or having been asked to pass on the exceptions, they must be 
considered to have been abandoned. 

Upon the trial the plaintiff put in evidence the note sued on, and the 
“agreement and contract marked A,” and the court having given 
judgment in solido against the defendants for $590 62, with interest, 
ete., as claimed, subject to a credit of $19 01, the defendants appealed. 

We have not been favored with any brief or argument by appellants, 
but an examination of the record constrains us to the conclusion that 
the judgment must be reduced in amount, 
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The agreement marked “ A,” which is made part of the supplemental 
petition, and is therein stated to more fully show the state of the case 
at the time the supplemental petition was filed, October 16, 1867, con- 
sists in part of a statement by Harrison of his indebtedness to several 
insurance companies, and among others the following: 

“ Sixth—To Cincinnati Insurance Company, Cincinnati, as per bill 
F, $371 55. Interest at six per cent. from twentieth May, 1861, till 
paid.” 

Harrison then agrees to pay this claim and the others in full, at the 
termination of the extension. Hite then binds himself as surety for 
the faithful performance of this agreement, and lastly follows the fur- 
ther extension signed by the plaintiff’s attorneys. 

It is perfectly clear that Hite was bound as to this plaintiff only for 
$371 55, with six per cent. interest from May 20, 1861; and inasmuch 
as the agreement was pleaded by the plaintiff, produced from its pos- 
session, declared to represent the state of affairs between the plaintiff 
and the defendants, a few days before the trial, and by the plaintiff put 
in evidence on the trial, we do not think that even as against Harrison 
the judgment should be for any larger sum. 

It is therefore ordered and adjudged that the judgment appealed 
from be amended by reducing the same to the sum of three hundred 
and seventy-one and fifty-five one-hundredths dollars, with interest at 
six per cent. per annum from May 20, 1861, till paid; that as thus 
amended it be affirmed, and that the appellee pay the costs of this 
appeal. 








No. 2164.—Cirizens’ BANK oF LovuisiANA v. Payne & Gitman. J. 
T. Micnet, Sheriff, Garnishee. 


A garnishee must stand aloof from the litigating parties, and not lend himself to the advantage 
of either party. 

An ex parte order of court directing the payment of money does not bind a party entitled to 
the proceeds of the sale of property sold under execution ; nor will it protect the sheriff. 

The sheriff cannot pay out funds in his hands derived from the sale of property under execu- 
tion which is subject to conflicting claims on his own authority. 

Where it is shown that the sheriff had knowledge of the superior mortgage claims to the funds 
in his hands arising from the sale of property under execution, and he pays over the funds 
to another claimant of inferior grade, he becomes personally and officially liable to the 
creditor of superior rank for the amount thus illegally paid. 


PPEAL from the Second Judicial District Court, parish of Jeffer- 
son. Pardee, J. B.C. Elliott and A. Pitot, for plaintiff and ap- 
pellant. A. Cazabat and W.S. Scott, for defendants and appellees. 
TawraFrerro, J. This is an action brought against the sheriff of 
the parish of Jefferson, to render him liable to the plaintiff for an 
alleged misapplication of certain moneys which came into his hands as 
sheriff, and to which the plaintiff lays claim. Judgment was rendered 
in the court below in favor of the sheriff, and the plaintiff appeals. 
Delachaise, as vendor to Thompson of two lots of ground in the 
parish of Jefferson, to enforce payment of the price, sued out execu- 





NEW ORLEANS, MAY, 1969. 





Citizens’ Bank of Lovisiana v. Payne & Gilman. J. T. Michel, Sheriff, Garnishee, 





tory process under his mortgage, leaving the fact de non alienando, and 
caused the property to be seized in possession of Payne, the vendee of 
Thompson. After the usual proceedings were taken the two lots were 
sold for cash, and after paying off the vendor and first mortgagee there 
remained in the sheriff’s hands $1663 79 subject to subsequent mort- 
gages, of which the judicial mortgage in favor of the Citizens’ Bank 
took precedence, the vendor's mortgage being extinguished by pay- 
ment. 

The attorney of the bank, who was also attorney for Gettzinger, a 
judgment creditor, filed a rule in the District Court on the twentieth of 
July, 1867, and an order followed directing the sheriff to show cause 
why he should not distribute the money remaining in his custody, first 
to the Citizens’ Bank one thousand dollars, with interest and costs, in 
right of their judgment against Payne and the resulting general mort- 
gage. Secondly, to Joseph Gettzinger seven hundred and sixty-one 
dollars and thirty-one cents, with interest and costs to discharge his 
judgment and judicial mortgage. 

On the twenty-ninth of November following this rule, upon the mo- 
tion of the attorney of the bank, was withdrawn. As it is important 
to notice the circumstances under which the rule was withdrawn, and 
in connection therewith the events which immediately succeeded, it 
will be proper to recur to such parts of the testimony as throw light 
upon this branch of the subject. The testimony of the bank’s attorney, 
who withdrew the rule, was taken under commission. He deposed as 
follows: 

“ On the trial of a rule taken by the Citizens’ Bank of Louisiana in 
the suit of Delachaise v. Thompson, on the sheriff, to show cause why 
he should not pay to said bank the amount of its judgment against 
Payne, out of the funds in his hands, I was convinced by the argument 
of my adversary that the most proper course was to take a fi. fa. on the 
judgment in favor of the bank, and seize the money in the sheriff’s 
hands. I theninformed the court in presence of Mr. Michel, the sheriff, 
that I would discontinue my rule in the case of Delachaise, and that I 
would immediately take a fi. fa. in the case of the Citizens’ Bank ». 
Payne & Gilman, and I then called the attention of said sheriff in open 
court, in the presence of the judge on his bench and the clerk at his 
desk, to the notice which I then gave him. I then took a fi. fa. in the 
case of the Citizens’ Bank v. Payne & Gilman, and drew a petition 
with interrogations addressed to Mr. Michel. I discontinued my former 
motion, and handed the petition and interrogations to Mr. Michel at 
his desk in court, requesting him to accept service thereof in order to 
save costs. Mr. Michel received the papers, took his pen in hand, and 
began to write the acceptance of service on the back of the petition. 
He had already written a word or two when he was called out from the 
corridor opening on the court room. Iam not sure I recognized the 
person. He left the papers on his desk, telling me, ‘my lawyer calls 
me, let me go and see him.’ He left the room. I waited, and then I 
went out to look for him. I put the papers in the hands of the coroner, 
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with request to search for him, and at nearly three o’clock P. M., upon 
being informed that he had left Carrollton long ago, I came back to 
New Orleans, after having left directions to go and serve him at his 
domicile.” 

It is elsewhere in the record shown by the evidence that immediately 
after the rule was withdrawn the sheriff was called upon in open court, 
and soon after called outside by the attorney of Payne, and required 
to pay over the balance of the fundsfor Payne. This the witness states 
was done before the opposite counsel took any steps whatever for the 
bank. The money was paid over to Payne’s attorney and a receipt 
taken. It is shown that on the back of the petition referred to by the 
testimony of the bank’s attorney, the words “service accepted this 
29 ——” appear, and it is proved that they are in the handwriting of 
the sheriff. In answer to the rule taken upon him by the Citizens’ 
Bank (the rule which was withdrawn), the sheriff says: ‘ Respond- 
ent denies any knowledge of John Payne’s interest in the funds re- 
maining in his hands from the sale effected in the above entitled suit 
(Delachaise v. Thompson), and requires strict proof of the same; says 
that he holds the balance of the funds, in his official capacity, subject 
to the order of the defendant or to the order of the honorable court.” 
The sheriff, in his own testimony, states that he knew of the Citizens’ 
Bank mortgage by the certificate of mortgage, and he acknowledged 
that the words “ service accepted this 29 ,” written on the petition 
and interrogations, to be in his handwriting. 

The sheriff, we think, was clearly at fault. He knew of the bank’s 
judicial mortgage and also of that of Gettzinger. He knew that both 
these creditors were entitled to be paid from the money in his hands, 
the proceeds of the mortgaged property, before the residue, if any, 
could go to Payne. He had ignored, in his answer to the rule, the pre- 
tensions of Payne to an interestin the funds remaining in his custody, 
and declared that he held them subject to the order of the defend- 
ant, Thompson, or of the court. He was the legal custodian of the 
funds subject to the claims of creditors having mortgage rights, a mere 
stake holder, and under the state of facts existing, unauthorized to pay 
out these funds without an order of court. He is not shielded in 
making the payment to Payne by the withdrawal of the rule taken 
upon him by the bank, because he knew that it was no abandonment 
by the bank of its rights; on the contrary, he knew that the with- 
drawal was made for the purpose of directly and immediately pursuing 
their claims in the form of execution and garnishment, and he was in 
the act of waiving service of the substituted process when he was called 
off by his lawyer. In answer to a question as a witness, propounded, 
as it seems, by the attorney of Payne, he said: “ No service whatever 
was served on me before I paid you; but I heard Mr. Pitot say he was 
not done with the case,” 
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We think he has made himself liable to the plaintiff from the course 
he has pursued, The business of a garnishee is to stand aloof from 
the litigatory parties, and to bind himself to the separate interest and 
advantage of neither. He was entirely without right, under the cir- 
cumstances of the case, to give the funds in his hands any other desti- 
nation than that intended by law, and to be directed by order of 
court. ; 

It was held by this court in the case of Dellassie v. Cenas and others, 
4N. 5S, 509, that an ex parte order of court directing the payment of 
money, does not bind a party entitled to the proceeds of sale of prop- 
erty sold under execution, nor protect the sheriff. A fortiori the 
sheriff cannot pay out funds subject to conflicting claims on his own 
authority. 

Numerous authorities are to the same effect in regard to the distri- 
bution of the proceeds of mortgaged property. 5 Rob. 272; 7 R.73 
and 398; 7 An. 123; 8 An. 464; 14 An. 654. 

We are not satisfied from the evidence in this case, that the money 
was actually paid over by the sheriff. We think the plaintiff entitled 
to a reversal of the judgment. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that the plaintiff, the Citizens’ Bank of Louisiana, have and 
recover from John T. Michel, the garnishee in this case, in his individual 
capacity and in his official capacity of sheriff, the sum of one thousand 
dollars, with interest thereon from the nineteenth of January, A. D, 
1861, until paid, at the rate of five per cent. per annum, and that the 
defendant and appellee pay costs in both courts, 

Rehearing refused. 








No. 1514.—James Coutson v. J. Mapison WELLS, JAcoB Haser, 
called in warranty, 


In a judicial sale of real estate, the petition, judgment, notice of judgment, seizure, and notice 
to appoint an appraiser, together with the Sheriff’s deed were shown in a suit to annul the 
sale. Held—That the title was sufliciently made out without showing the fi. fa. and the 
Sheriff’s return. 

Where community property has been sold and the proceeds applied to the payment of com- 
munity debts for which it was mortgaged, the minors cannot claim restitution in integrum 
without showing injury from the sale, and paying or tendering the amount which has in- 
ured to their benefit. 


PPEAL from the Second Judicial Distriet Court, parish of Jefferson. 
Cazabat, J. N. Commandeur, for plaintiff and appellant, D. CO: 
Labatt and Marr & Foute for defendants and appellees. 
TALIAFERRO, J. The plaintiff brings this suit to annul a sheriff's 
sale of three lots of ground with buildings and improvements upon 
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them situated in the town of Carrollton, and which were purchased by 
the defendant, Wells. He avers that the property so sold was com- 
munity property of the community between himself and wife, who it 
seems was not living at the time of the sale which he seeks to set aside, 
He alleges that the property was sold for less than one-third of its 
value. He institutes the action in his own right and in right of his 
minor children, whom he represents as their natural tutor. The de- 
fendant, Wells, called in warranty, Jacob Haber, the seizing creditor, 
and made a general denial of the plaintiff’s allegations. He alleges 
that he has expended in valuable improvements made by him on the 
property sued for the sum of $3435, for which sum if he be evicted, he 
claims to be reimbursed by the plaintiff in his own right and as natural 
tutor to his minor children. That he paid $1240, the price at which 
the property was adjudicated to him, and in the event of eviction, 
he claims to be reimbursed that amount by the plaintiff Coulson, the 
seized debtor, and Jacob Haber, the seizing creditor, and these amounts 
he pleads in reconvention to the demand made against him. 

Haber, called in warranty, put in a general denial. He avers that 
his judgment against Coulson was founded on a debt owing to him by 
the community between the plaintiff and his deceased wife—denies 
that Coulson can either in his own right or as natural tutor of his 
minor children recover the property sued for without reimbursing the 
community debts, for which it was sold, and for which the proceeds 
were applied. He denies the right of the defendant Wells to recourse 
upon him before first exhausting the property of the judgment debtor. 

Judgment was rendered for the defendant and the plaintiff has 
appealed. 

We ascertain from the record that the plaintiff’s wife died in March, 
1862, that in May following he applied to the proper court to be re- 
cognized as natural tutor to his minor children and to have an in- 
* ventory made, 

He was confirmed as natural tutor, and an under tutor was appointed 
on the fourteenth of May, 1862. No further proceedings regarding the 
succession were taken until September, 1865, when an inventory was 
made. . During the same month the plaintiff in a petition addressed to 
the Judge of the Second Judicial District, set forth a large amount 
of indebtedness of the community that existed between himself and 
his deceased wife, and prayed for a sale of ._property to provide means 
for the payment of the debts. He prayed the convocation of a family 
meeting to deliberate upon and fix the terms of sale. A meeting of 
the family was convened and it advised certain specific property to be 
sold, and presented the terms. We do not find that any further action 
was taken in the matter. ' 

The warrantor, in May, 1863, brought suit against the plaintiff in 
this case and obtained judgment against him on the twenty-ninth day 
of that month. Under this judgment the property the plaintiff is 
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seeking to recover was sold on the twentieth of August of the follow- 
ing year, 1864. 

The only illegality in the sheriff’s sale alleged by plaintiff is that 
the property was sold for less than one-third of its value. The 
evidence seems to be that the property was appraised to one thousand 
dollars, and that it sold for twelve hundred dollars. The proceedings 
in the judicial sale appear to have been regularly conducted. The 
execution and sheriff’s return are not shown among the evidence. 
Schaffer, the then sheriff of the parish of Jefferson, sworn as a witness, 
testified that the execution was not to be found after diligent search 
for it in his office. The petition, judgment, notices of judgment, 
seizure, and notice to appoint an appraiser, together with the sheriff’s 
deed, are all shown. We consider the title to be sufficiently made out. 
17 La. 40. 

This judicial sale we do not feel authorized to regard as a mere 
nullity. The original debt for which the judgment was rendered, it is 
clearly shown, was a community debt, and that the proceeds were 
applied to the payment of that debt and another community debt 
bearing mortgage on the property sold. This application therefore 
inured to the benefit of the minors, and they ought not to claim resti- 
tution in integrum without showing injury from the sale and repaying 
or tendering the amount which has in ied to their benefit. 3 La. 544; 
9 La. 305; 13 An. 213; 8 L. 177; ibidem, page 440. 

The case was dismissed in the lower court as of non-suit, and we 
think the ruling correct. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 








No. 1619.—Joun GLENN v. THomMAsS FERGUSON. 


To enable a party to recover damages for a breach of contract of sale, he must show that a sale 
was actually made, 
A lease for hire of a pair of horses and buggy, at a stipulated price per day, is not a sale. 


PPEAL from the Fifth District Court of the city of New Orleans. 
Léaumont, J. F. G. Chamberlain, for plaintiff and appellee, Breaux 
& Fenner, for defendant and appellant. 

LupeineG, C. J. The plaintiff sued the defendant for $1572, one 
thousand thereof being for damages resulting from a breach of his 
contract, and five hundred and seventy-two dollars being the amount 
alleged to have been paid by him to the defendant on account of the 
purchase. He alleges that Thomas Ferguson sold him a carriage and 
horses for the price of $1800, payable in installments of not less than 
eight dollars per day; and that he was deprived of the property un- 
lawfully by Ferguson forcibly taking and keeping possession of the 
same. 
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The answer contains a general denial and the further allegation that 
the carriage and horses were hired to plaintiff on the terms and con- 
ditions set forth in a written agreement annexed. 

There was judgment in favor of the plaintiff for $1572, with intcrest 
and costs. 

The plaintiff denied, under oath, his signature to the agreement an- 
nexed to the answer. After a careful comparison of the signature to 
the original contract with the acknowledged signatures of Glenn, which 
are in the record, we are satisfied it is genuine; and are supported in 
this conclusion by other evidence in the record. 

Glenn has failed to prove a sale of the carriage and horses. It is 
true, several witnesses testify to having heard Ferguson say that he 
had sold the carriage and horses to Glenn; but these declarations are 
more than rebutted by the facts that the property alleged to have been 
bought by Glenn remained in the possession of Ferguson, and that 
when they disagreed Glenn went off, leaving the carriage and horses 
in Ferguson’s possession. He made no effort to get possession of the 
property. Another significant fact is that in his account Glenn 
charges Ferguson fourteen dollars paid by him for repairs of the car- 
riage and harness, after the time when he alleges he had bought them. 
Why should Ferguson pay for repairs made on Glenn’s carriage and 
harness? Aside from this, the evidence preponderates in favor of the 
defendant. Glenn alleges there was a writter act of sale, but he failed 
to produce it, or to account for its non-production. Ferguson swears 
that the only agreement between the plaintiff and himself is evidenced 
by the document annexed to his answer. The statements of Ferguson 
are corroborated by the hostler who was present when an agreement 
for hire was made between the plaintiff and defendant. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be avoided and reversed, and that there be judgment 
of non-suit against the plaintiff. It is further ordered that he pay the 
costs of both courts. 

Rehearing refused, 








No. 1684.—Wipow ANNA Piper v. Tue Succession or JAMES A. 
: PICKENS. 


' where the appellant fails to appear and prosecute the appeal, and the record discloses no 
grounds of appeal, damages will be awarded the appellee as for frivolous appeal. 


PPEAL from the Second Judicial District Court, parish of Jefferson. 
Dugué, J. W. 8S. Scott for plaintiff and appellee, Fellows & Mills, 
for defendant and appellant. 

TALIAFERRO, J. This is an appeal from an order of seizure and sale 
granted on the petition of the plaintiff, and founded upon a promissory 
note for the sum of $1300, executed by James A. Pickens, since de- 
eeased, in favor of plaintiff, that being an unpaid portion of the price 
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of certain real estate in the parish of Je:vrson, sold by the plaintiff in 
July, 1866, to the decedent. The payment of the note is secured by 
mortgage, imparting confession of judgment. 

This case was submitted without oral argument by the counsel on 
both sides. We have no brief or written argument on the part of 
the defendant. On the part of the plaintiff it is alleged that the appeal 
was taken merely for delay, and we are asked to award five hundred 
dollars as damages for a frivolous appeal. The proceeding via erecutiva 
seems to be regular, and no reasons or grounds are stated for taking 
the appeal. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed. It is further ordered that the plaintiff 
recover from the defendant the sum of one hundred dollars as damages 
for a frivolous appeal. The defendant and appellant paying costs in 
both courts. 








No. 1632.—Henry Hevcnuert v. Jacques BARRERE. 


A lumber dealer cannot recover from the proprietor, who is having a building erected under 
contract, the price of lumber which he has furnished to the builder, unless he shows that 
the proprietor is indebted to the builder. 


PPEAL from the Second Judicial District Court, parish of Jefferson. 
Dugué, J. V. H. Ivyand N. Commandeur, for plaintiff and ap- 
pellee, OC. Dufour and J. Duvigneaud, for defendant and appellant. 

TALIAFERRO, J. This is an action brought by a furnisher of build- 
ing material against the proprietor to compel him to pay the value of 
lumber and other articles furnished the architect to erect a building. 
The plaintiff had judgment in his favor, and the defendant has ap- 
pealed. 

Barrére, the defendant and proprictor, entered into a contract with 
Maurel, the undertaker, to build a stable of certain specified di- 
mensions, and the contract was entered into before a notary and duly 
recorded. The plaintiff furnished under contract with Maurel, ma- 
terial to the value of $853 92, to be used in the construction of the 
building. Barrére was to pay the undertaker $1750 for the work, and 
did pay him half the amount in advance, the other half to be paid 
when he finished the job. Maurel violated the contract by com- 
mencing to construct a much larger building than the one intended by 
the contract. He discontinued the work before completing it, and the 
plaintiff put him in delay by a written notice to comply with his agree- 
ment. Muurel in entering into the contract gave sureties for the per- 
formance of his part of it. It does not seem that the defendant ever 
took any further measures to recover damages from Maurel. The 
latter gave the plaintiff an order on the defendant for $600, which he 
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refused to pay, and on several occasions he declared that he owed $—, 
which he would pay when the work was completed according to con- 
tract. 

The furnisher of material in this instance contracted with the builder 
or undertaker. The undertaker violated his contract with the owner. 
He had received one-half the price of the work before he commenced 
it. Wecannot from the evidence in the case conclude that the owner 
owes the builder anything, and therefore that the plaintiff has no re- 
course upon the owner to enforce against him the payment of the 
builder’s debt to the plaintiff. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that this case be dismissed as of non-suit, the plaintiff and 
appellee paying costs in both courts. 








No. 172.—D. B. Harris v. Cuppy, Brown & Co. 


A settlement made by the agent before the revocation of the power of attorney is binding on 
the principal. 

Where an agent holds a power of attorney by public act, the presumption is that the parties 
with whom he acts for and in behalf of his principals, have knowledge of his authority to 
represent them. 


PPEAL from the Fifth District Court of New Orleans. Eggleston, 
J. Simonds & Fenner, for plaintiff and appellee. Alexander T. 
Steele and J. D. Mayer, for defendants and appellants. 

Wyty, J. In February, 1856, the plaintiff, as surviving partner of 
John L. Harris, deceased, shipped, after the death of the latter, from 
their plantation in Bolivar county, Mississippi, three hundred and 
ninety-nine bales of cotton consigned to the defendants for sale at this 
place. 

‘On sixteenth March, 1856, the defendants remitted to plaintiff 
$8619 41, one-half of the net proceeds of said consignment. The 
plaintiff has instituted this suit to recover the other half of the 
proceeds. 

The answer admits the receipt of the cotton and the amount of 
proceeds thereof as alleged, but avers that under the direction of Wil- 
liam H. Harris, the brother of the plaintiff, acting under a full power of 
‘attorney from him, the defendants paid to plaintiff one-half of the 
amount in their checks on Duncan, Sherman & Co., of New York, and 
they paid over the balance of the proceeds of said cotton to the said 
William H. Harris, as agent of plaintiff. A copy of the power of 
attorney is annexed to the answer. 

From a judgment against them in the lower court, the defendants 
have appealed. 

It appears from the evidence that the defendants credited the account 
of William H. Harris, who was owing them, with one-half the amount 
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of the proceeds of the cotton and remitted the other half to the plain- 
tiff ; that on twenty-third of February, 1856, the plaintiff by authentic 
act passed before a notary public of this city, appointed the said Wil- 
liam H. Harris his attorney in fact, with full powers to receive for him, 
by suit or otherwise, all sums due him, to buy, sell and perform all 
acts that he might see proper for his — in the State of Virginia 
and other States. 

This power of attorney was revoked on twenty-fifth March, 1856, but 
it does not appear that defendants were notified thereof. It does 
appear, however, that the settlement with the agent, William H. 
Harris, was made on the eighth March, 1856, and prior to the revoca- 
tion of the power of attorney. . 

Plaintiff made one of the defendants, Shepherd Brown, his witness, 
who appears from his evidence to have been informed of the existence 
of the power of attorney from the time it was given. The transac- 
tion, however, between William H- Harris and the defendants was had 
with Mr. Cuddy, the active partner of the firm, who died in a short 
time afterwards. 

The power of attorney was given by public act, and we are bound 
to presume in the absence of proof to the contrary that the defendants 
made the settlement with William H. Harris with a knowledge of his 
authority to represent the plaintiff. Having paid over the proceeds to 
a party authorized to receive them by plaintiff’s power of attorney, 
we think the defendants should not be held liable. Plaintiff must 
pursue his unfaithful agent. 

It is therefore ordered that the judgment appealed from be avoided 
and annulled; and it is now ordered that there be judgment in favor of 
defendants, and that plaintiff pay costs in both courts. 

Rehearing refused. 








No. 1046.—J. D. O'Leary v. Martin, Coss & Co. 
. 

A waiver of protest and notice by an indorser, made at the place of payment, at the moment of 
maturity, will dispense with proof of other demand. 

Where a promissory note is indorsed in blank by a firm namo, and a waiver of protest and 
notice is signed by the same firm, ,but in a different hand-writing from that of the 
original indorsement, and the note, indorsement and waiver are all offered and received in 
evidence without objection, the presumption is that the waiver was written by another 
member of the firm from that of the indorsement, and the signature will be considered 


proved. 

Where the name of the holder of a promissory note appears as first indorser he will be 
presumed to be a surety with the maker. This presumption may however be rebutted bd 
proof, 


PPEAL from the Fourth District Court of New Orleans. Théard, 
J. Hynes, Gordon & Bemiss, tor plaintiff and appellee. Harri- 
son & Hunton, for defendants and appellants. 
Howe, J. The plaintiff sues as owner and holder of two promissory 
notes made and indorsed as follows ; 
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“ VicksBURG, Miss., January 28, 1861. 
$1137 39. 


“Nine months after date, I promise to pay to the order of Messrs. 
Cobb, Manlove & Co., at the office of Messrs. Martin, Cobb & Co., New 
Orleans, eleven hundred and thirty-seven dollars and thirty-nine 
cents, for value received, with interest at the rate of eight per cent. 
per annum after maturity until paid. 


[Indorsed] 
“ JAMES D. O'LEARY. 
“COBB, MANLOVE & CO. 
** MARTIN, COBB & CO. 
‘*We waive protest and notice of same on this October 31, 1861. 
MARTIN, COBB & CO.” 


** RicHMOND, MADISON PARISH, LA., October 17, 1861. 

*€ $4521 94, 

“ Sixty days after date I promise to pay to the order of Martin, Cobb 
& Co., at their counting room in New Orleans, Louisiana, forty-five 
hundred and twenty-one dollars and ninety-four cents, for value 
received, with interest at the rate of eight per cent. per annum after 
maturity until paid. 


[Indorsed] 
“JAMES D. O’LEARY.” 
“New OrLeANs, December 19, 1861. 

“We waive protest and notice of protest as indorsers. 

“MARTIN, COBB & CO.” 

The plaintiff seeks to hold the defendants, Martin, Cobb & Co., 
liable as indorsers. 

It will be observed that the notes ate payable at the counting room 
of these indorsers, and on the day of maturity of each respectively, 
protest and notice of protest were waived by these indorsers. 

It will be presumed that these acts of waiver by the firm were done 
at their counting room. It would seem to result as a logical sequence 
that the notes must have been presented there at maturity and pay- 
ment demanded, and, there being no funds of the makers, the waivers 
were accordingly made. The case is even stronger than Carmena v, 
Mix, 15 La. 165, and Marsh v. Waterman, lately decided, 21 An. p. 377. 
We must conclude therefore that these waivers, made at the place of 
payment, at the moment of maturity, by the firm whose counting 
room was the place of payment, dispensed with proof of other demand. 
Notice is especially waived. 

It is contended by defendants that inasmuch as it is admitted on 
argument before this court that the waiver written over the indorse- 
ment on the second note is in a different handwriting from the signa- 
ture, the waiver remains unproved. The waiver is made part of the 
petition—it was offered in evidence without objection—the defendants 
do not allege error or fraud; and after it was in evidence a witness 
proved that the notes were presented to one of the defendants’ firm 


“ JAMES P. PORTER.” 


- “D, M. DANCY.” 
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who admitted the genuineness of the indorsements. Under such 
circumstances we think it rational to conclude that the waiver was 
written by one of the partners over the signature by another which had 
previously been placed on the note. 

A more serious question is presented by the fact that the plaintiff ’s 
name appears first on the list of indorsers on this paper. So appearing, 
above the payees, he would be presumed to. be a surety with the 
maker, and to have no right of action except against the maker, The 
force of this presumption is considerably weakened, however, by the 
testimony on the part of plaintiff, that his agent presented the notes 
before suit to one of the defendants’ firm, and that negotiations for a 
settlement were entered upon although never completed, 

Under such circumstances justice requires that the case should be 
remanded that the position of plaintiff’s indorsement may be explained, 

It is therefore ordered and adjudged that the judgment appealed 
from be avoided and reversed, and that the case be remanded to be 
proceeded with according to law, and that the appellee pay costs of 
appeal. 








No. 1497.—Succession of JEAN JOURNE, on a rule taken on the Tutrix 
and Under Tutor. 


The good will of a stall or stand in the public market places of the city of New Orleans is some- 
thing independent of the stand itself and belongs to the party who leases the stall or stand, 

If a lessee of a market stall or stand dics, the property in the good will of the stand falls into 
his succession. 


PPEAL from the Second District Court of New Orleans. Thomas, J. 
Budd & Murphy, for appellee. Saucier & Michinard, for appellant. 
TALiAFERRO, J. In this case a paternal uncle offered the account 
and tableau of the tutrix of his deceased brother’s minor children on 
the ground that, to the minor’s injury the tutrix had failed to place 
upon her inventory and account an item of $1700, money which, in 
part, she should have accounted for as belonging to the minor. This 
claim of the opponent set up in the interest of the minor is founded on 
the following state of facts. Jean Journé, husband of the tutrix and 
father of the minor, was by occupation a butcher, and occupied for 
some time previous to his death, which happened in the latter part of 
August, 1866, a stand or stall in one of the markets of the city for 
vending butcher’s meat. During his last illness and after his decease 
the stall was occupied by a man in attendance, and the charges or dues 
were paid by Bernard Delord, a brother of the tutrix, also a butcher 
occupying a stall of his own in the same market. About three month’s 
afterward Delord sold out the privileges and use of the stall to Victor 
Bowras for $1700 and appropriated the money to his own use. The 
opponent contends that the proceeds of this sale rightfully belong to. 
the community that existed between the tutrix and Jean Journé, It 
does not appear that the tutrix ever claimed anything on this aceount, 
or that she ever received any of the moncy arising from the sale madg 
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by Delord. It is held in defense that the succession can hold no right 
whatever to the use or the privileges of the stall oceupied by Journé 
in his lifetime ; that the obligation was one strictly personal as to him 
and not heritable; that at his decease the right of the city, through 
its agents, to rent the stall to any applicant instantly arose; that 
Delord obtained the use and privileges of the stall from one of the far- 
mers, as they are termed, of the market stalls, and that he is in no 
manner affected by any pretended right claimed for the succession. 

It seems that there exists a custom or common usage in dealing in 
these matters, of transferring, by consent generally of the farmer, the 
use of market stalls, and with that transfer of selling the “ good will” 
also of the stand, by which is understood the run of custom which the 
transferrer had attained by the patronage of his friends resorting to 
his stand to purchase, and generally from the reputation his stand had 
acquired as one at which good and wholesome meats were sold, and 
where customers were accommodated and fairly dealt with. When 
Jean Journé obtained the stand he gave $1350 for the “ good will,” and 
Delord sold the. ‘good will” for $1700. The good will is a thing 
strictly belonging to the party leasing from the city, and with which 
neither the city nor its farmers or agents have anything to do. 

On the trial of the case in the lower court the judge gave judgment 
in favor of the opponent, ordering the tutrix to place the sum of $1700 
upon the inventory of the succession, the value of the stall, this sum 
belonging to the commnnity, one-half to the tutrix in her own right 
and the other to her minor children. After an unsuccessful effort to 
obtain a new trial the tutrix took an appeal, 

If the lease terminated at the death of Journé, and his widow and 
heirs had no right to continue and use the stall, what is called the 
“good will” was something they were entitled to, if it could not be 
made available, and we are not sure that it could not have been. This 
equitable right did not cease to exist because it was not practicable to 
derive benefit from it. But what rights did Delord acquire subsequent 
to the decease of Journé? His whole course in relation to the matter 
after the decease of Journé seems not to have been of that clear and 
straightforward character which would have rendered his intentions 
manifest. Journé’s partner in the purchase of beeves, etc., for the mar- 
ket, engaged a man to attend the stall during the last illness of Journé 
to avoid a forfeiture of the lease which, by a city ordinance, would have 
terminated had three days passed without an attendant at the stall. 
During this period Delord paid the required dues to the farmer as they 
became exigible, and did this for Journé. After Journé’s death, Delord 
continued to pay the dues, in whose right does not seem entirely clear. 
Negalona, an agent or representative of the farmer, testifies that he 
gave orders to his collector to give possession of the stall to Delord, 

and that Delord paid dues for himself and not for the succession. He 
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says also that he paid the dues but did not take possession, that a 
young man named Paul occupied the stall, that he did not know for 
whom he occupied it. He said that according to the custom of the 
market the stall belonged to the farmer when the occupant died, and 
afterward when interrogated as to how he knew such to be the custom 
he replied that he knew nothing of customs that he claimed under the 
ordinances. This is the most important witness on the part of the 
defense, and we can not but think his testimony vague and unsatisfac- 
tory. He gives no clue as to the time when he authorized Delord to 
take possession of the stall, and leaves us equally in the dark as to 
when he ceased to pay dues on account of others, and when he began 
to pay them for himself—an important fact in the case. On the other 
hand it is sufficiently clear that his manner was such as to induce 
others to suppose that he was paying these dues for the benefit of the 
estate of his brother-in-law. Paul was in attendance at the stall, but 
neither Negalona, who says he authorized Delord to take possession of 
it, nor, as far as shown, any other person knew for whom Paul was 
occupying. Bowras, who bought from Delord, was induced to believe 
that Delord was acting in behalf of the widow of Journé, for Bowras 
proposed going to see the widow in relation to the transfer, but was 
told by Delord that it was not necessary, leaving the impression that he 
was authorized to act, but he did not tell him that he was the owner. 
Bowras, in his testimony in the case, says that Delord never occupied 
the stall for himself. It is well established that Delord never had pos- 
session of the stall personally. He never complied with one of the im- 
portant requirements of the city ordinances, that of posting up his 
name over the stall. In getting this dubious control of the stall he gave 
nothing to anybody for “ good will,” but after the period of about 
three months he suddenly transferred the stall to Bowras, and sold him 
the “ good will” for $1700. 

Now, what good will did he sell? It was not that of his own stall in 
the same market where he continued to pursue his occupation. During 
his quasi management of the stall, formerly Journé’s, for the brief period 
of three months without having posted his name over the stall, as re- 
quired by the city ordinance, and never occupying it himself in person, 
he could not have acquired on his own account any appreciable amount 
of additional patronage or good will for that stall. But it is said that 
upon the death of Journé the good will that appertained to his stall 
ceased, and that nothing of the kind could have gone to his heirs. 
This position is not tenable. It is not exclusively to the person that 
what is termed the ‘‘ good will” is attached, but it is chiefly to the 
place. The patronage and custom bestowed upon this stall was esti- - 
mated to be worth $1350 when Journé got it, and hé paid the $1350 for 
the good will. ‘This belonged to him at his death, and upon principles 
of equity at least it should, if practicable, be made. available for his. 
50 
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minor children, at all events their half of it. If the mother and tutrix 
thought proper to waive and decline her own rights in the premises, 
she certainly was not. justifiable in sacrificing those of the minors. 
From these considerations. we conclude that the judgment appealed 
from was properly rendered. 
It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs in both courts. 








No. 2128,—Succession of E. M. Youne, on Opposition to Appointment 
of Executor, 


A tator residing in a foreign country or in another State of the Union can not receive letters 
of tutorship from the courts of Louisiana, nor be recognized as testamentary executor 
without first giving bond and security under such conditions as are required by law from 
dative testamentary executors. Acts of 1842, sec. 5, page 302. 


PPEAL from the parish of St. Helena, Sixth Judicial District. 
George, Parish Judge, presiding. McVea & Hunter and J. E. Wil- 
son, for appellant, T. & J. Ellis, for executor, appellee. 
TALIAFERRO, J. The appellee moves the dismissal of this eppeal 
en the following grounds, viz: 
First—There is no final judgment appealed from, but a mere motion 
only upon which there was no citation, no service nor delay, no con- 


testatio listis. That the motion concludes nothing. 

Second—If the appeal would lie, the appeal bond is defective, being 
in favor of the Clerk of the Parish Court of the parish of St, Helena, 
there being legally no such officer. 

Third—The certificate is not signed by the jate> but by a person 
styling himself Clerk of the Parish Court, there being constitutionally 
no such officer. 

An examination of the record shows us that the motion of the ap- 
pellant in the lower court to be appointed dative testamentary execn- 
tor of the succession of E. M. Young, on the ground that Huston, the 
foreign executor, had not complied with the law by entering into bond, 
was opposed by Huston, who introduced rebutting evidence, and thus 
accepted the issue tendered him. He thereby waived the formality of 
being proceeded against by petition and citation. This ground for 

yi smissal is therefore insufficient. The objection to the bond and cer- 

wan te, we think without weight; the clerks of district courts are by 

td ‘required in certain cases to perform the duties of clerks in the 
° _ parish courts. The motion to dismiss is therefore overruled. 

On the merits there is only the simple question, whether a foreign 
tutor’ is. required by the law of Louisiana to furnish security? The 
act of the Legislatute of 1842 is express on this subject: ‘‘ Whenever 
the testamentary executor named. in the will shall be present in the 
State, but domiciled out of it, the judge shall only grant him the let- 

; tera-on the execution of his bond with a good and eolvent security for 
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such sum and under such conditions as are required by law from dative 
testamentary executors.” We think the judge a quo erred in recog- 
nizing Huston as executor without requiring from him bond and secu- 
rity in conformity with the act just recited; and that in consequence 
thereof the appointment is void. A case is presented in which the 
judge is required to appoint a dative testamentary executor according 
to the fifth Section of the act of 1842, page 302. 

It is therpfore ordered, adjudged and decreed that the judgment of 
the lower court dismissing the application of John L. Young to be 
appointed dative testamentary executor of the estate of E. M. Young, 
deceased, be annulled, avoided and reversed. It is further ordered that 
the judge a quo proceed to the appointment of a dative testamentary 
executor in pursuance of the fifth section of the act of the Legislature, 
approved sixteenth of March, 1842, entitled “An act explanatory of 
the nine hundred and twenty-fourth article of the Code of Practice for 
the administration of the succession of strangers dying possessed of 
property within the State of Louisiana, and for other purposes. The 
defendant and appellee paying costs in both cases. 

Rehearing refused. 





No. 2133.—A.'S. MansFreLp, E. E. Norton, Assignee, v. Mrs. M. L: 
DoweErty et. als., Crrizens’ BANK et. als., Intervenors. 


Prescription must: be pleaded expressly and specially in order that the party against whom it 
is urged may have full notice to mectit. C. C. 3426, 3427. 


PPEAL from the Seventh Judicial District Court, parish of West 
Feliciana. Cooley, J. W.D. Winter, for plaintiff and appellant, 
Collins & Leake, for defendants, Wickliffe & Fisher, for intervenors, 
Howe, J. The plaintiff sued the defendants, Mrs. M. L. Doherty, 
widow of Patrick Doherty, and Mrs. M. Ross and Miss Mary Doherty, 
issue of Patri¢dk and Margaret L. Doherty, for a balance due on a 
mortgage note of five thousand dollars, with recognition of mort- 
gage on certain property described in an act executed by defend- 
ants on the thirty-first December, 1866. The Citizens’ Bank and 
others intervened, representing themselves to be creditors of Patrick 
Doherty, and entitled to be paid from the property of his succession 
in preference to the individual creditor of the heirs. The defendants 
pleaded the general issue, and specially averred that the property 
mortgaged belonged to the estate of Doherty, deceased, and that they 
were not authorized to mortgage it to the prejudice of the creditors of 
the succession. The plaintiff in response to the intervention pleaded 
the general issue, and specially denied the leading averments of the 
intervenors, and furthermore, ‘‘that the action of intervenors to make 
said property liable for the debts of the succession, if any they ever 
had, is barred by prescription.” 
Judgment was rendered ia favor of plaintiff for a portion of his 
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claim with interest and with recognition of mortgage on the land 
proved to be the paraphernal property of Mrs. Doherty, and in favor 
of intervenors against plaintiff, rejecting his claim of mortgage on the 
remainder of the property comprised in the act of mortgage, but 
proved to belong to the succession, and the plaintiff appealed. 

The only question that seems to be presented on this appeal is 
whether the action of the intervenors should be declared to be pre- 
scribed. It is claimed by plaintiff in his brief that he pleaded the 
prescription of three months as to an action of separation of patri- 
mony. To this the intervenors and the defendants reply that the plea 
above quoted is so vague and indefinite that it amounts to no plea at 
all, that they are at a loss to conjecture which of the manifold pre- 
scriptions is intended to be pleaded, and that it was properly disre- 
garded by the court below. 

We can not supply the plea of prescription. It should be pleaded, 
if at all, expressly and specially before the final judgment. C. ‘C. 
3426, 3427. The party against whom it is urged should have full notice 
to meet it, for it may be met in various ways. And in a case of this 
nature it ought to be entirely explicit. 15 La. 550. 

We are of opinion that the court a qua did not err in considering 
the plea as not made in this case, and it is therefore ordered that the 
judgment appealed from be affirmed with costs. 








No. 2113.—City Nationat Bank v. Exiza E. Barrow and Husband, 
A. MILTENBERGER & Co., Intervenors. 


The signature of the husband to a note and mortgage to secure its payment, executed by the 
wife, is @ sufficient authorization by the husband for the endorsement of the note by the 
wife. 

‘Where an act of mortgage declares the object mortgaged to be the entire interest in a certain 
perish named, giving the number of acres, and mentioning the river on and near which it 
lies, and by which it is bounded, with a reference to certain titles of the mortgager to be 
found in the office of the Recorder of Mortgages for the parish, the description of the 
property is sufficient. 2 An. 263, 371. 


PPEAL from the Seventh Judicial District Court, parish of West 

Feliciana. Cooley, J. Race, Foster & E. T. Merrick and 8. J. 

Powell, for plaintiff, Campbell, Spofford & Campbell and Collins & Leake, 
for defendants. 

Howe, J. This action was brought to recover the amount of three 
promissory notes, in all the sum of $10,000, drawn by Eliza E. Barrow, 
to the order of herself and by her indorsed in blank, dated November 
25, 1865, and secured by mortgage on the following described property. 

* Her entire landed interest in the aforesaid parish of West Feliciana, 
situated on and adjacent to the Mississippi river, and composed of 
thirty-eight hundred acres of land more or less, as per acts of sale to 
be found at my (the parish recorder’s) office in the town of St. Fran+ 
- gisville, parish aforesaid.” 
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The plaintiff asked also that its mortgage be recognized and en- 
forced upon eight tracts of land specifically described in the petition 
and alleged to compose the property embraced in the very general 
description quoted above. 

It appears that Mrs. Barrow was separated in property from her 
husband by judgment of February 25, 1853. The notes and mort- 
gage are signed by her husband, apparently for the purpose of author- 
izing her execution of them. 

A. Miltenberger & Co. intervened, setting up a general mortgage on 
these lands in virtue of a judgment against Mrs. Barrow, recorded 
June 16, 1866, and averring the insolvency of Mrs. Barrow, and the 
nullity of the notes on which the plaintiff’s action was brought. They 
alleged that no consideration was paid for them to Mrs. Barrow, or to 
any one for her separate benefit, that she was not authorized to indorse 
them; that the mortgage does not comply with the provisions of the 
law of 1855, authorizing married women to contract debts and mort- 
gage their property, and that the mortgage does not state the precise 
nature and situation of each of the immovables on which said mort- 
gage is granted. 

They prayed that the notes might be canceled and annulled. . 

The plaintiffs filed the plea of prescription of one year to this inter- 
vention, it having been filed December 23, 1867, but this plea the 
court properly overruled. The plaintiff sues to enforce a mortgage 
claimed to be prior to that of intervenors. The latter claim that it is 
no mortgage, by reason of sundry alleged nullities, and they further 
urge, as will be seen hereafter, that it can, at any rate, only affect a 
portion of the lands of Mrs. Barrow which the bank aims to make sub- 
ject to its grasp. The action of the intervenors seems to be something 
more than the action of nullity mentioned in the Civil Code in articles 
1965 to 1989 inclusive. 

There was judgment in favor of plaintiffs for the amount of one of 
the notes, $3333 33, with interest as claimed, and with recognition of 
mortgage as claimed on the eight tracts of land described in the 
petition, and in favor of defendants and against the plaintiff as in case 
of nonsuit as to the other notes, and the claim of intervenors was 
dismissed. 

The intervenors only have appealed. 

So far as the question of consideration is concerned the judgment as 
to amount appears to be fully sustained. 

As to the authorization of the husband for the indorsement in blank 
by the wife, we think the requirements of law were met by the signa- 
ture of the husband to the note and mortgage. It can hardly be ne- 
cessary to require the husband after authorizing the execution by his 
wife of a note and its accessary obligation to also give a separate au- 
thority for her indorsement in blank which in no manner increases her 
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liability, but only carried into practical effect the obligation recog- 
nized and secured by the mortgage. 

As to the law of 1855, invoked by intervenors, it will be observed 
that its object is explained in its title, which declares it to be ‘‘an act 
to enable married women to contract debts and bind their paraphernal 
or dotal property.” Act of 1855, page 254. 

Its effect is to dispense the creditor, by an observance of its form- 
alities from the obligation which would otherwise exist, and exists in 
this. case, to prove that the money advanced by him was actually ap- 
plied for the benefit of the wife. See § 3. 

But it does not seem to invalidate an obligation contracted, as in 
this case, by a married woman, separated in property, and authorized 
by her husband, where the creditor proves that the money advanced 
Was actually received by the debtor for the advantage of her separate 
property. . 

The last point made by the intervenors is that the description of tle 
property mortgaged is insufficient. We do not think the point tenable. 
The description is inartificial, but it can hardly be said to be insuf- 
ficient. In the first place it declares the object mortgaged to be “ her 
entire landed interest in the parish of West Feliciana ;” in the second 
place it is stated to comprise three thousand eight hundred acres more 
or less; in the third place it is stated to be on and adjacent to the 
Mississippi river; and finally it refers to certain titles of the mort- 
gager to be found in the office of the recorder, and to which we will 
again allude. 

In Ells v. Sims, 2 Ann. 253, the property was described as follows: 
“my land situate on the Mississippi river in said parish of Concordia, 
bounded by lands of E. P. King, above and below, and back by lands 
of the United States,” and this was held sufficient in the following 
language : 

“A distinction may be fairly made between urban and rural estates, 
and greater minuteness and accuracy of detail might properly be re- 
quired in the former than in the latter case. The question is whether 
any one contracting with Sims, or in any wise trusting him, or in- 
terested as a creditor, would have been misled or kept in the dark by 
the omission to state the township, range, section, and the quantity of 
acres in Sims’ tract. We think not, and are of opinion that in this 
case there has been a fair compliance with the requisition of law that 
the mortgage and its registry shall state precisely the nature and situ- 
ation of the property.” 

In Baker v. Bank of Louisiana, 2 Ann. 371, the court reiterated the 
reason of the rule, and held the following description sufficient: 

“A certain tract, or a parcel of ground, with the improvements 
thereon, situate, lying and being in said parish, on the Bayou Tunica, 

- being the land and plantation purchased by the said Samuel Wimbesh, 
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at the probate sale of Samucl Davis, deceased, containing five hundred 
and eight ‘icres,” 

In the case/at bar the description, poor as it is, is in one respect 
better thap’the one lastly quoted, for it declares the property to be all 
the mortgager has in theparish, and if we apply the test of notice, it 
will appear simply impossible that the intervenors could have been 
misled or prejudiced by what they allege to be an insufficiency of-de- 
scription. The debt due them was contracted in 1861. The plaintiff's 
mortgage was executed in 1865. The intervenors’ judicial mortgage 
resulted from a confession of judgment in 1866. 

It is however urged by intervenors that if this description be held 
sufficient the extent of the property is limited by the phrase “as per 
acts of sale to be found in my office in the town of St. Francisville,” 
and can embrace only such lands as were included in the four acts of 
sale there recorded, and that four patents embracing twelve hundred 
and sixty-nine and sixty-six one hundredths acres of the land in con- 
troversy were not recorded until June 30, 1866, after the judicial 
mortgage had attached. We think this position untenable. 

The mortgager hypothecated her entire landed interest in the parish, 
and at that time she owned the lands embraced in the four patents. 
She described it as embracing about three thousand eight hundred 
acres, and the amount of the eight tracts corresponds with that por- 
tion of the description. We regard the reference, “as per acts of 
sale” etc., not as limiting the previous portion of the description but 
as merely explaining it pro tanto. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 














No. 2123.—A. Mirtencercer v. N. K. Knox et al., H. M. Favror, 
Attorney for Absent Heirs, Intervenor. 


The opening of a succession and the appointment of an administrator in a parish where 
the deceased never has resided, nor owns property therein at the time of the death, 
are absolute nullities ; and any and all proceedings had, and all judgments rendered 
against the succession are void. O. C. 929; 8 An. 261. 


PPEAL from the Fifth District Court, parish of East Baton Rouge. 

Posey, J. Cooley & Phillips and Barrow & Pope, for plaintiff 

and appellant. H. M. Favrot, for absent heirs, appellant. Herron, 
Fuqua & Callehan, for defendants and appellees. 

Howe tt, J. On the seventh July, 1866, the defendant, Knox, 
obtained a judgment in the parish of East Baton Rouge on a note 
made by Charles Pipes on seventh June, 1856, due first January, 1861, 
against Henry Jones, as administrator of the successions of Charles 
and Winnifred Pipes, deceased, recognizing a mortgage to secure the 
same and ordering the mortgaged property situated in the parish of 
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West Baton Rouge to be sold to satisfy the debt. In September, 1867, 
he caused a fi. fa. to issue on said judgdment and the property to be 
seized, whereupon the plaintiff, A. Miltenberger, as holder of two 
notes executed on second February, 1860, due at thirteen and fourteen 
months for $10,000 each, by the said Winnifred Pipes and her son, 
Stephen Pipes, and secured by mortgage on the same property, insti- 
tuted this suit to enjoin the sale and prayed to annul the jndgment in 
favor of Knox and the appointment of Henry Jones as administrator 
of the successions of Charles and Winnifred Pipes on the grounds, 
among many others : 

First—That the succession of Charles Pipes had been accepted and 
settled by the heirs years before it was opened by the said Jones in the 
parish of East Baton Rouge. 

Second—That at the time of her death, Mrs. Winnifred Pipes neither 
resided, died nor owned property in the parish of Hast Baton Rouge, 
where her succession was opened, but had her domicile and owned 
property in the parish of West Baton Rouge, and died in the parish of 
East Feliciana. Her succession should have been opened either in the 
one or the other of these parishes, 

The defendants, Knox and Jones, filed answers to the petitions of 
the plaintiff. H. M. Favrot, as attorney for the absent heirs of 
Charles Pipes, Winnifred Pipes and Stephen Pipes intervened, adopt- 
ing the allegations and prayer of the plaintiff as against the defend- 
ants, Knox and Jones, and setting up a defense to the demand of 
plaintiff. 

As to the first of the above grounds, it is shown that Charles Pipes 
died in East Baton Rouge in 1858 and his succession was accepted 
purely and simply by his heirs, and all his property in said parish was 
sold in 1859 to one A. E. Brady, and that situated in West Baton 
Rouge to Stephen Pipes. There was therefore no succession to open, 
and the rights of any creditors of said Charles Pipes were against his 
heirs or the mortgaged property in the hands of the possessor. C. C. 
1870, 1409 ; 19 A. 60. 

The recorder of the parish, appointed in June, 1866, to make an 
inventory of the property in East Baton Rouge, returned that no 
property was found in said parish belonging to the succession of 
Charles Pipes, and the return of the recorder of the parish of West 
Baton Rouge, appointed at the same time, contains only property that 
had been accepted and sold, long before, by the heirs of Charles Pipes. 

As to the succession of Mrs. Winnifred Pipes, widow of said Charles 
Pipes, it is shown that she resided after the death of her husband 
with Stephen Pipes, in West Baton Rouge, until 1862, when she 
removed to East Feliciana, where she died in 1863, and she is not 
shown to have had any property in East Baton Rouge. 

The appointment therefore of Jones as administrator of both 
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successions in said parish of East Baton Rouge, was a nullity, (C. 
C. 929; 3 A. 261) and there was no one in court against whom Knox 
could obtain a judgment in the suit instituted by him. All the pro- 
ceedings had in the attempt to open the said suecessions and recover 
judgment against them, having no legal, foundation, were and are 
absolute nullities, and any creditor or party interested may oppose 
any process of court resulting from them which may affect their 
interests. 

We need not inquire into the right of the plaintiff and the attorney 
of absent heirs to set up any other grounds which appear in the 
record. If Knox has no judgment, he is not entitled to an execution, 
or to proceed, as he is attempting, against the property in question. 
Both he and the plaintiff must be left to pursue the legal course to 
collect or enforce any claims they may have against the deceased 
debtors. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the appointment of Henry Jones as administrator of the 
successions of Charles Pipes, deceased, and Winnfiied Pipes, 
deceased, by the District Court in the parish of East Baton Rouge, 
and all the proceedings in said two successions, be declared null and 
void; that the judgment in the suit of N. K. Knox v. H. Jones, 
administrator, No. 940 on the docket of said court, and all the proceed- 
ings thereunder be declared null and the seizure set aside. The 
defendant, Knox, to pay costs of this suit in both courts. 


No. 1641.—State or Lovrsrtana ex rel. E. DurRIVE v. RECORDER OF 
MorTGAGES. 


The right to have a mortgage canceled can not be tested before the courts unless all those 
having an interest be made parties. 

The sale of the property of a bankrupt by the assignee does not operate a release of the mort- 
gages and attach them to the proceeds. 


PPEAL from the Fifth District Court of New Orleans. Leaumont, J. 
E. Bermudez, for plaintiff and appellee, Hornor & Benedict, for 
Reeorder, appellant. 

Howe Lt, J. Edward Durrive, alleging that he has been discharged 
under the bankrupt act of second March, 1867, by the United States 
District Court, District of Louisiana, from all debts and claims, which 
by said act are made provable against his estate, and which existed on 
the twentieth July, 1867, prayed for a mandamus directing the Re- 
corder of Mortgages for the city and parish of Orleans to erase the 
inscriptions of two judgmeuts rendered against the relator, one on the 
fourth of April, 1863, in favor of N. Lecanu, James Plaisant subro- 
gated, and the other on the fifth of May, 1863, in favor of Leon & 

51 
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André, and duly recorded, both the said creditors having been made 
parties to the proceedings in bankruptcy. 

The Recorder of Mortgages filed several exceptions, of which we 
will notice the following, although we can see no interest which the 
relator has in the matter, because the proper parties in interest have 
not been made parties to these proceedings. 

It is well settled that the right to have a mortgage canceled can not 
be tested, unless those having a real or pretended interest be made 
parties. 5 L. 329; 6 R. 299; 8 R. 97; 11 R. 177; 2 A. 114. But in the 
case of Erwin v. Bank of Kentucky, 5 A. p. 4, it was held that when the 
evidence shows that the debt secured by the mortgage has been paid, 
the original mortgagee has no interest and need not be made a party to 
the proceeding for the erasure of the mortgage. In this case, however, 
the record does not show that the judgments in question have been 
paid; and by the bankrupt act there are certain debts from which and 
certain contingencies in which the bankrupt shall not be discharged, 
(sections 29 and 33); and under section fourteen of said act ‘the as- 
signee shall have authority, under the order and direction of the court, 
to redeem or discharge any mortgage or conditional contract or pledge 
or deposit, or lien upon any property, real or personal, whenever pay- 
able, and to tender due performance of the condition thereof or to sell 
the same, subject to such mortgage, lien er other incumbrances.” There 
is no allegation in plaintiff’s petition that these judgments have been 
paid, and it may be that the property has been sold subject to the 
judicial mortgages. The bankrupt act dves not provide that the sale 
of the property shall operate a release of the mortgages and attach 
them to the proceeds. On the contrary, it seems from the above clause 
that the assignee has authority under the direction of the court only 
to redeem or discharge the mortgage, or sell the property subject to 
the same. Section fifteen confirms this view, as it directs that “he 
shall sell all such wnincumbered estate, real or personal, which comes 
into his hands, on such terms as he thinks most for the interest of the 
creditors.” It is manifest that the exception was well taken. 

It is therefore ordered that the judgment appealed from be reversed; 
that the exception of the defendant be maintained, and the proceed- 
ings herein be dismissed at the costs of relator in both courts. 








No. 1525.—Powers & Co. v. Srxty Tons or MARBLE. 


Where a carrier of freight for hire stores the property or goods in a warehouse at the port 
of destination, the charges of the warehouse keeper for storage forms a privilege on the 
goods superior in rank to that of the carrier for the freight. 


PPEAL from the Fifth District Court of New Orleans. Leaumont, 
J. McCay & Inzenburg, for plaintiffs and appellees. Gurley & 
Flower, for appellant. 2. Hunt, curator ad hoe. 
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Wrty, J. This is a proceeding in rem to recover the amount of 
storage due the plaintiffs, keepers of a warehouse, on sixty tons of 
marble, and to enforce their privilege thereon. 

The marble was shipped from Boston in December, 1860, by 
unknown parties, and consigned to Cavanaugh and Cully, at this 
place, who refused to pay the freight and accept the consignment. 
Thereupon the same was hauled by the plaintiffs to their warehouse 
and stored at the request of the captains or consignees of the vessels 
which transported it. 

The owners appear to have abandoned the property, never having 
offered to pay the freight and storage and to take possession of the 
same. 

On ninth February, 1867, plaintiffs sued to reeover the amount due 
them and to enforce their privilege and pledge on the marble which 
still remained stored in their warehouse, the court appointing a 
curator ad hoc to represent the absent owners. 

George W. Hynson & Co. as ship agents and consignees intervened 
and claimed the amount due for freight, primage and average on said 
marble, with a privilege, as they allege, superior to that of plaintiffs. 

On the trial the court rendered judgment in favor of plaintiffs for 
the amount claimed by them, to be paid by privilege and preference 
out of the proceeds of the sale of the marble, and in favor of the 
intervenors for the amount claimed by them without privilege. 

The intervenors have appealed. 

The claims of these creditors are fully established. The owners of 
the marble owe the full amount of freight due the intervenors, and 
they also owe the full amount claimed by plaintiffs for storage. 

The only question to determine is, which one of these creditors has 
the superior privilege on the marble or its proceeds ? 

The intervenors contend that under article 3213 Civil Code they 
have a privilege on the goods for the freight, the same not having 
been delivered to the consignees, nor passed into third hands. That 
having stored it, the marble, in effect, remained in their hands. 

They contend the court erred in allowing the plaintiffs a privilege ; 
that a privilege for storage is no where allowed by our laws. 

Plaintiffs’ claim is for the preservation of the thing. Under articles 
3191, 3192 and 3193 of the Civil Code a party is entitled to recover the 
expenses incurred for the preservation of the property which he has 
in his possession, ‘‘ whether in deposit, loan or otherwise ;” and he has 
a right of pledge by which he may, until reimbursed, retain the 
property. 

The evidence in this case establishes that the charges of plaintiffs 
are reasonable for taking care of and preserving the property which 
had been placed in their hands for storage. ’ 

In Hyams v. Smith, 6 A. 362, it was held by this court that the 
necessary expenses for boarding and attendance upon slaves seized in 
a suit and held pending the litigation, constitute a privilege claim or 


the slaves, ‘ 
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In Andrews v. Crandell, sheriff ct al., 16 A. 208, the bill of a livery 
stable keeper was held to be a privilege claim on the proceeds of the 
sale of horses by the sheriff. 

The privilege in these cases is based upon the principle that the 
charges were necessary expenses for the preservation of the thing. 

In our opinion the court did not crr in giving plaintiffs preference 
to be paid out of the proceeds of the thing preserved by them. The 
intervenors had the first privilege on the marble for the freight had 
they seen fit to keep it in their own custody till they were paid. But 
after permitting it to remain in storage with the plaintiffs for so many 
years where they placed it, they cannot complain if their privilege 
must yield to the superior rights of those who have preserved the 
thing for so long a period. 

We think the court erred in not recognizing the privilege of the 
intervenors on the property in contest, but that their privilege is 
inferior to that of plaintiffs. C. C. 3229. 

It is therefore ordered that the judgment appealed from be amended 
by allowing the intervenors a privilege next in rank to the plaintiffs 
to be paid out of the proceeds of the sale of the marble, and as thus 
amended that the judgment be affirmed. 

It is ordered that plaintiffs pay costs of this appeal. 








No. 1635.—Manrtin Jones v. Jacopn Wor ey, et als. 


Plaintiff had leased the bar on the steamboat T. D. Hine for one year, from the agent of the 
owner; before the expiration of the lease the boat was purchased by the Captain (Worley), 
who forcibly ejected the lessee from the bar and put him off the boat. He brings suit 
against the former owner, the former master, and the present owner and master, to re- 
cover the damages he had sustained, alleging a conspiracy between these parties to gain 
possession of the bar. The last owner of the boat pleaded the exception of domicile, 
which was sustained by the court below, and the suit dismissed as to him. Held—that, 
the warranty by the vendor only extended to eviction, and could not be extended by the 
court so as to cover a case of assault and battery; that a conspiracy not being established 
by the evidence, and the last vendor and present owner of the boat not being before the 
court in this suit, plaintiff ’s demand for damages in this suit must fail. 


PPEAL from the Fourth District Court of New Orleans. Théard, J. 

Campbell, Spofford & Campbell, and Collens & Wooldridge, for 

plaintiff; and appellant Emerson & Grow, Randolph, Singleton & Hardee, 
and Marr & Foute, for defendants and appellees. 

Howe, J. On the twenty-sixth of August, 1865, Mrs. Mary G. 
Knorr purchased the steamboat T. D. Hine, and A. J. Parmele was 
appointed master. On the twenty-cighth of October, 1865, Mrs. Knorr, 
by notarial act constituted J. R. Shannon her agent with full powers. 
On the twenty-cighth of October, 1865, while the boat lay in her home 
port undergoing repairs, Parmele claiming still to be the master, made 
a lease of the bar room of the boat te William Guion for twelve 
months, running time, at one hundred dollars per month. Guion 
transferred his rights to other parties who in turn assigned the lease 
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to the plaintiff. On the fourteenth of November, 1865, the repairs 
being completed, Jacob Worley was made master of the boat. On the 
eighth of January, 1866, the T. D. Hine commenced a trip to Jefferson, 
Texas, and the plaintiff went on her in charge of the bar. Upon the 
return of the vessel and on the twenty-fifth of January, 1866, she was 
sold to Jacob Worley, and on the same day started on her second trip. 
When she had proceeded a short distance up the river the captain and 
owner, Worley, forcibly removed the plaintiff from the bar room and 
put him ashore. 

The suit is brought against Mrs. Knorr, Worley, Shannon and Par- 
mele, charging them with a conspiracy ‘‘to take said bar from pe- 
titioner and to expel him from said steamer,” and damages are claimed 
composed of various items. 

Worley pleaded to the jurisdiction of the court on the ground that 
his domicile was in the parish of Jefferson, and his exception was 
maintained. He is not before us. The case having been tried on the 
merits judgment was rendered in favor of the remaining defendants, 
and the plaintiff has appealed. 

We do not think that the master of a vessel in the home port, the 
owner being present, has any authority in law to make a lease of the 
kind described, nor does the evidence establish a custom in this re- 
spect, so uniform, notorious and reasonable as in itself to validate this 
lease. But it seems that at the time the lease was made Parmele had 
not been removed by any overt act or declaration of the owner from 
his position as master, and would probably be deemed to continue to 
hold that character. 3 Sumner, 145. 

He states that at the time the lease was executed he made Mr. Shan- 
non and Mrs. Knorr aware of the lease and they made no objection to 
it; and again, he adds that he informed captain Worley that he had 
leased the bar and “‘had raised some money by it and used the same 
to have the. boat repaire”,” !yy which he perhaps meant that he had in 
reality raised money in this way and thus used it. Though there is 
some conflict of testimony on the point, we are satisfied that the lease 
was ratified by the owner about the time of its date. 

But it by no means follows that the defendants now before us are 
liable in damages for the tortious acts of Worley. We find no suf- 
ficient evidence of the conspiracy alleged by plaintiff. Parmele had 
nothing to do with it, nor had Mrs. Knorr. Indeed the brief for plain- 
tiff seems to limit the alleged conspiracy to Worley and Shannon. But 
it will hardly be contended that Shannon conspired in his capacity of 
agent; and there is no reasonable certainty that he conspired on his 
own account, or even had any motive so to do. 

It is urged by the plaintiff that the sale of the boat to Worley on 
the twenty-fifth of January, 1866, was a mere simulation in further- 
ance of the conspiracy, and that this is shown by Shannon’s statement 
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in his testimony that the boat was leased to Worley, but it appears 
that this leasing took place in November, 1865, and it was probably a 
charter party of some kind executed some time before the sale. In 
the absence of this conspiracy it is difficult to see how the plaintiff’s 
claim can be maintained except against Worley. It is not necessary 
to characterize his conduct for he is not in court, but whatever may be 
his liability under the facts we cannot extend the warranty of Mrs 
Knorr as lessor so as to cover the alleged violence of her vendee. She 
warranted against eviction, in the legal sense of that word, and not 
against assault, battery, or trespass of any kind on the part of 
Worley. 

It is therefore ordered and adjudged that the judgment appealed 
from be affirmed with costs. 

Rehearing refused. 








No. 1062.—A. Dotnonpr, Administrator v. Widow and Heirs of 
WittiAm Lavurans, deceased. 


The items in the account of an agent are not prescribed by the lapse of three years from their 
date. Such claims are not embraced in the terms ‘‘open accounts” which by the statute of 
1852 are prescribed against in three years; ten years is the only prescription against such a 
demand. 17 An. 246. 


PPEAL from the District Court, parish of Jefferson. Cazabat, J. 
M. Blache, for plaintiff and appellant, Roselius & Philips, for de- 
fendants and appellees. 

Howe t, J. This is an action by the legal repzesentation of an 
agent against the widow and heirs of a principal, on an account 
current, running from August, 1859, to September, 1865, te which the 
defense is a general denial and the prescription of three years. 

The plea of prescription was sustained as to a portion of fhe account 
and judgment given in favor of plaintiff, as administrator, against the 
widow and heirs of Wm. Laurans, deceased, for the balance, from 
which the plaintiff appealed. 

The prescription invoked does not apply to any portion of the claim, 
as the agency continued until the death of Maxent in June, 1865, and 
this suit was instituted in March, 1866. See 17.A. 246. 

The question really is one of evidence, the plaintiff contending that 
the vouchers and testimony fully support the whole claim, while the 
defendants invoke the statute of eighteenth of March, 1868, as exclud- 
ing the application of acquiescence in the account rendered to the 
principal just prior to his death. 

An account current running from August, 1859, to thirteenth of Oc- 
tober, 1864, and showing a balance of $3593 57 of the agent was, on 
this latter date, presented to the principal, Laurans, who was then too 
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ill to attend to business, end who died on the fourth of the succeeding 
month and the presumption of acquiescence cannot under the cirecum- 
stances arise. It is shown however, that Mrs. Laurans subsequent to 
the death of her husband, expressly acknowledged the correctness of 
the account rendered on the thirteenth of October, 1864, and she and 
the other two defendants permitted Maxent to continue as agent to 
collect the rents of the property of the succession as before. This may 
not bind the two heirs as to the correctness of the debit side of the 
agent’s account. But the defendants obtained from the plaintiff, the 
administrator, the vouchers that were in his possession, and on the 
trial, upon an order of court, they produced “all the tax receipts, and 
policies of insurance delivered to them by the plaintiff and the ac- 
count current of thirteenth October, 1864, furnished by Maxent,” 
which with the account sued on, receipted bills for repairs to the prop- 
erty and extracts of receipt book signed by the deceased and the de- 
fendants, were received in evidence without objection. These docu- 
ments with the oral testimony, under the circumstances, must be held 
to make out the case against the heirs as well as the widow in 
community. 

The main questions presented in the briefs are the plea of prescrip- 
tion and the operation or application of the act of 1858, forbidding 
parol proof of the acknowledgment of a dead person to take a debt 
out of prescription, neither of which as we have seen is sustained on 
behalf of the defendants, as the prescription of three years does not 
apply to actions of this kind. 

It is therefore ordered that the judgment appealed from be reversed, 
and that A. Dolhonde, administrator of L. F. Maxent, deceased, re- 
cover of Mary Helen Elizabeth Duplessis, widow of Wm. Laurans, 
deceased, and Pierre Evariste Laurans and Julia Emma Laurens his 
heirs, the sum of $2936 98 with legal interest from judicial demand, 
in the proportion of one-half from the said widow, and the other half 
from the said two heirs jointly. The defendants to pay costs in both 
courts. 








No. 1957.—EvuGeEene Stags v. ARTHUR GASTINEL. 


In aStertaining the meaning of a statute the rule is well settled, that it should be so consirued, 
if possible, that no clause, sentence, or word, shall be superfluous or insignificant. 1 A. 162. 

The statute of 1856, page 117, § 1, amending the act of 1855, providing for the trial of contested 
elections in the parish of Orleans, gives to any one of, and to all the six District Courts 
then in existence, jurisdiction over all suits for the contest of the elections of all officers 
elected for and in the parish of Orleans, with the right of appeal to the Supreme Court as 
in other cases: 

The office of Recorder of the Second District of the parish of Orleans is an ofiice of the parish, 
and the election may be contested before the Sixth District Court of the parish of Orleans. 
Acts of 1856, page 117. : 


PPEAL from the Sixth District Court of New Orleans. Cooley, J. 
EB. Filleul, for plaintiff and appellant, 2. Bermudez, for defendant 
and appellee. - 
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Howe tt, J. This is a contested election case, in which the plaintiff 
has appealed from a judgment sustaining exceptions to his petition. 
Both parties were candidates for the office of Recorder of the Second 
District of New Orleans at the election held on the seventeenth and 
eighteenth of April, 1868, and the plaintiff alleges that he was legally 
elected to said office and that the majority of votes apparently re- 
ceived by his opponent was the result of frauds committed to his pre- 
judice, which he details at length in his original and supplemental 
petitions. Several grounds of exception were filed at different times 
and the one sustained by the judge a quo is in the following words, to- 
wit: “That there is no law giving the Sixth District Court any juris- 
diction over a contested election of Recorder of the Second District of 
New Orleans.” 

The law which it is contended authorizes the suit reads as follows: 
“That the forty-first section of an act entitled ‘an act relative to 
elections,’ approved March 15, 1855, be amended and re-enacted ko as 
to read as follows: that when any person shall desire to contest the 
election of any officer of, for or in the parish of Orleans, or of the First 
Judicial District composed of said parish, or any district in said parish, 
he shall, within ten days after the close of election, give written notice 
thereof to the appropriate party, which notice shall especially set forth 
all the grounds of contest, and shall, within the same space of time, 
present a petition to the judge of any one of the six District Courts of 
New Orleans. The judge shall proceed without delay to examine the 
grounds of contestation, and may, on the application of either party, 
order a jury to try the issue, from whose verdict an appeal may be 
had to the Supreme Court as in ordinary cases.” Acts 1856, p. 117, § 1. 

The original section forty-one of the act of 1855 (session acts, page 
415), provided for contesting the election of only those officers in the 
parish of Orleans, to wit: the sheriff, coroner and clerk, confined the 
trial thereof to the First District Court of New Orleans, and made the 
decision in the lower court final. As amended it provides for contest- 
ing the election of any officer of, for or in the parish of Orleans, gave 
jurisdiction thereof to all the District Courts in New Orleans and con- 
firmed the right of appeal. From the language of the section it was 
evidently the intention to enlarge the right and opportunity of con- 
testation, and make it general in the parish of Orleans, embracing any 
and all officers elected by the people in said parish. 

It is evident as a matter of fact that the defendant is an officer in 
the parish of Orleans. Those who voted for him were voters in the 
parish of Orleans and the district for which he was to be elected is 
geographically in the parish of Orleans. We know that a State tax 
collector is elected for precisely the same district and by the very same 
voters. In the nature of things there is no good reason why the law 
in question should refer to the one and not to the other. But besides 
this, there is a well settled rule of interpretation which must make 
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this amended section embrace the defendant, to wit: A statute should 
be so construed, if possible, that no clause, sentence or word shall be 
superfluous or insignificant. 1 A. 162; 2.N. 8. 32; 4 N.S. 322; 1 RL 232. 

The law maker had some object in using the word ix, as well as the 
words of and for. If he intended only to include the ofiicers of or for 
the parish, he would not have used the word in also. Such a construe- 
tion would make the word in superfluous and wnmeaning. Every 
officer of or for the parish is an officer in the parish, but every officer 
in the parish is not necessarily an officer of or for the parish as a dis- 
tinct division of the State. 

The other grounds of exception have no foree. If the allegations of 
the petition are true, there is a cause of action. The election was held 
by virtue of the one hundred and fifty-fourth article of the Conastitu- 
tution, being a part of the ordinance by which the civil government of 
this State was established. The defendant having been a candidate 
at said election cannot be heard to question its legality. 13 A. 391. 

The military commander did not assume to decide contests of 
elections, but referred the parties expressly to the courts. 

It is therefore ordered that the judgment appealed from be reversed, 
that the exceptions of defendant be overruled, and the cause remanded 
to be proceeded in according to law; appellee to pay costs of appeal. 


On APPLICATION FOR REHEARING. 


Howe tt, J. In refusing the application for a rehearing in this ease. 
we deem it proper to say that from inadvertence the motion to dismiss 
the appeal submitted with the case on its merits, was not formally 
passed on, and we consider it totally unnecessary to open the judg- 
ment in order to dispose of it, as none of the grounds on which it is 
based have any foundation in law or fact. 

As to the first and second grounds it is sufficient to say that the ap- 
peal was taken on motion, and the certificate of the clerk is in duc 
form, and hence no citation nor assignment of errors is necessary; the 
exceptions on which the judgment appealed from was rendered pre- 
sent the questions on which the opinion of this court was sought. 

The third and fourth grounds are not well taken for reasons assigned 
on the motion to dismiss in the ease of Fish v. Collens, not yet 
reported. 

As to the fifth ground, it is immaterial whether the reasons at length 
given by the judge for his decree are copied in one part or another of 
the record. They seem to have been the reasons for a judgment in 
another case, and the entry made in this case referred to them as the 
reasons for the judgment herein, and they are in the transcript. 

Rehearing refused. 
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No. 1519.—Penpery & Naytor v. THe CRESCENT MUTUAL INSURANCE 
CoMPANY OF NEW ORLEANS. 


A paper purporting to be a bill of lading, not signed by the captain or clerk of the boat, or any 
any one authorized to sign the same, is not admissible in evidence in a suit for the 
recovery of damages from the insurance company where loss has occurred by the destruc- 
tion of the stcamcr. In such a case the document was inadmissible until proved by com- 
petent testimony. 

Tho evidence of the captain of the vessel as to the contents of a manifest, and the copy of the 
manifest are inadmissible until the loss of the original manifest is shown by evidence. 
Testimony taken by commission in another State of the Union is inadmissible in the courts of 
this State unless the record of the testimony shows the authority of the commissioner 

who executed the commission. 


PPEAL from the Fourth District Court of New Orleans. Théard,’ 
J. W. W. Handlin, for plaintiffs and appellees. MM. M. Cohen, 
for defendants and appellants. 

Wyty, J. This is a suit to recover the insurance on twenty bales 
of cotton which the plaintiffs claim were covered by the open policy 
of the consignee, Fred. Delbondio, with the defendants. 

They aver that on twenty-sixth February, 1866, they shipped said 
cotton to said consignee on the steamboat Mary Heinn, which was 
destroyed with all its cargo and papers coming down Red river on or 
about twenty-eighth February, 1866; that they had made arrange- 
ments to consign their cotton to said Delbondio, who had an open 
policy with the Crescent Mutual Insurance Company, of New Orleans, 
to cover all the cotton consigned to them; that they sent with the boat 
a letter notifying the consignee of the shipment, which was destroyed 
with the boat, and afterwards they informed him thereof by telegram. 

The defendants pleaded a general denial. 

Judgment was rendered in favor of plaintiffs, and the defendants 
appealed. 

There is no doubt that Fred. Delbondio, the consignee, had an open 
policy with the defendants, but the question is, was the cotton shipped 
as alleged, and was it covered by the policy ? 

This is a question of fact. The evidence to support it was objected 
to by the defendants—the court overruling the objections, received the 
evidence, and the defendants took four bills’ of exceptions. 

The evidence, if admissible, establishes the fact and justifies the 
judgment; but if the bills of exceptions were well taken the proof 
does not sustain the judgment. 

Plaintiffs offered a paper purporting to be a bill of lading without 
any proof of the signature or that it had been signed by the captain, 
clerk, or any one authorized to sign the same; the defendants objected, 
the objection was overruled, and the defendants took a bill of excep- 
tions. 

The instrument being an act under private signature, and not signed 
by the defendants, should not have been received without proof of the 
signature. The bill of exceptions was well taken. 

The testimony of James Keniston, captain of the Mary Heinn, 
was objected to on the ground that his depositions purport to have 
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been taken before a notary public of Hamilton county, Ohio, under a 
commission addressed to any judge or justice of the peace or Louis- 
jana commissioner, and there was no proof of his official capacity, or 
that he was authorized to take the testimony under the commission. 
The bill of exceptions to this evidence was, in our opinion, also well 
taken, Barelli v. Lytle, et al. 4 A. 557; McMicken v. Stuart, 10 
M, 571. 

A bill of exceptions was also taken to the reception of the evidence 
of Captain Surls, offered to prove the contents of a manifest, and to 
the reception of the copy of manifest offered, on the ground that the 
testimony as to the contents and the copy of the manifest are not the 
best evidence, there being no proof of the loss of the original. We 
think the objection a good one, and the court erred in receiving this 
evidence. 

The bill of exception to the deposition of James M. Davidson was 
also well taken, there being no proof of the authority of the notary or 
of the person pretending to be notary, in Ohio, to take the evidence. 
5 N. S. 460; 10 M. 571; Baine v. Willson, 18 L. 59; 4 A. 557. 

The evidence objected to was improperly received by the court, and 
without it, the plaintiffs have failed to make out their case. 

It was a stipulated condition of the insurance that the assured should 
make monthly returns of all cotton insured. It appears from the 
return of the consignee, the said Delbondio, on sixth April, 1866, that 
the twenty bales for which insurance is now claimed, was not insured ; 
no premium has been paid the defendants thereon. 

The record does not, in our opinion, contain suflicient legal evidence 
to establish the facts necessary for plaintiffs’ recovery. 

It is therefore ordered that the judgment appealed from be avoided 
and annulled, and and it is now ordered that there be judgment as of 
nonsuit and that plaintiffs pay costs of both courts. 

Rehearing refused. 








No. 1617.—Morris, Tasker & Co. v. Joun G. Fiemine, Agent. 


The allegation and testimony of a purchaser of goods of an overchargo by the vendor is not 
entitled to much weight when made for the first timo after suit is brought, nor is the testi- 
mony of the purchaser admissible to show that other merchants would have made a larger 
discount than that allowed by the seller. 


PPEAL from the Fourth District Court of New Orleans. Théard, 
J. Breaux & Fenner, for plaintiffs and appellees. Randolph & 
Singleton, for defendants and appellants. 

Howg, J. The defendant has appealed from a judgment soncased 
against him for goods sold and delivered. 

The only question in the case seems to be whether the discount of 
thirty per cent. allowed by the bill of plaintiffs was sufficient. The 
goods were sold and delivered to defendant in February and April, 
1866, and a witness for plaintiffs testifies that the goods were furnished 





412 SUPREME COURT OF LOUISIANA, 


Morris, Tasker & Co, v. John G. Fleming, Agent. 








at “‘as low a rate as they would have been furnished to any other 
buyer from that market at that time.” The defendant does not appear 
to have raised any objection to the prices charged until suit was 
brought against him, many months after he had received the goods 
and the bills had been rendered to him. 

Under such circumstances we do not think that his allegations of an 
overcharge and his own testimony that the discount should have been 
from thirty-five to forty per cent. are entitled tomuch weight. Nor did 
the Court err in excluding the testimony he offered, to prove that other 
merchants allowed a discount at the rate of thirty-five or forty per 
cent. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 








No. 1602.—H. MAILLarp v. Max NIHOUL. 


In a sale of goods in New York to a merchant in New Orleans by samples presented by an 
agent in New Orleans, to be delivered in New Orleans in quality equal to the samples pre- 
sented, the sale is not complete until the goods are delivered, and they are at the risk of 
the seller until delivery takes place. 


ge trom the Fifth District Court of New Orleans. Leawmont, J. 


Fellows & Mills, for plaintiff and appellant, John H. New, for de- 
fendant and appellee. 

Hower, J. Plaintiff alleges that at the city of New York, on 
twenty-seventh September, 1866, he sold a bill of goods amounting to 
8721 82 to the defendant, at whose request they were shipped to New 
Orleans, and for which he asks judgment with seven per cent. interest. 

The defendant answers denying that he purchased said goods, and 
averring that in New Orleans samples were shown him by an agent of 
plaintiff, and he agreed to take the goods if they corresponded with 
said samples, it being no sale until he had the opportunity of examin- 
ing and accepting the goods, which he never had, as they were never 
delivered in New Orleans. The testimony of plaintiff’s agent is, that 
while in New Orleans, in July and August, 1866, he took an order from 
defendant on plaintiff for a general assortment of confectionery, to be 
shipped by steamer from New York and paid for in thirty days from 
date of the invoice; that the goods were shipped on twenty-eighth 
September, 1866, on the Evening Star and a bill of lading with the 
invoice forwarded by mail to the defendant; that at the time of taking 
the order he left a copy thereof with defendant, which contains all the 
conditions on which it was given; that the goods were sold from 
samples, but there was no agreement that they should correspond with 
the samples; it was a sale if they were equal to or better than the 
samples—and those shipped were superior. Nothing was said about 
insurance. 
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Another witness states that he presented the bill sued on to defend- 
ant, who said ‘‘he had no money and could not pay just then.” 

A witness for defendant states that in September or October, 1866, 
he was present in defendant’s store when plaintiff’s agent exhibited 
some samples and defendant purchased the goods on the samples, 
stipulating that they should arrive in good order and be exactly simi- 
lar to the samples. Nothing was said about insuring, but the goods 
were to be delivered at defendant’s house according to the agent’s 
authority. 

The defendant testified that in September or October, 1866, the agent 
came into his store and asked him to come over and look at some 
samples. He went with the agent to the St. Charles Hotel where he 
chose from the samples shown the goods he wanted, which the agent 
promised to deliver in New Orleans exactly similar to the samples, de- 
fendant reserving the right to return them if they were not so. The 
goods were never received. No one else was present, and nothing was 
said about insurance. He ordered alfout seven hundred and twenty 
pounds of goods. 

The evidence is somwhat conflicting, but it seems that the negotia- 
tion or agreement was made in New Orleans instead of New York, as 
alleged by plaintiff, that the goods were sold from samples shown 
defendant, were to be shipped from New York to him in New Orleans, 
a delay for payment was granted, and the goods were never delivered. 

Under these conditions and the circumstances of the case the goods 
must be considered at the risk of the seller until the purchaser had an 
opportunity to ascertain if they were the goods he purchased, other- 
wise there is no object in purchasing by samples. 

It is fairly inferred from the testimony of plaintiff’s agent that the 
goods were sold on the suspensive condition implied by the exhibition 
of and sale by samples in New Orleans, when the goods were at the 
time in New York or perhaps not manufactured. He says it was a 
sale if the goods were equal to or better than the samples, but he does 
not say that the determination of this question was left by the defend- 
ant to his sole judgment. 

The judge a quo did not err in giving judgment for the defendant. 

Judgment affirmed. 
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No. 891.—AbBat & CusHMAN v. L. G. ATKINSON. 


In a written contract of sale of a lot of one hundred bales of cotton between A and B the fol- 
lowing stipulations appear: 

First—A declares that he sells to B 100 bales of his cotton crop then on his plantation. 

Second—The cotton was to be delivered at Randleson’s Landing or at some other convenient 
point on the river. Suit is brought by B to enforce’ the performance of the contract, and 
a writ of sequestration issued, and a few bales of cotton on the plantation in the seed was 


sequestered by the sheriff; a fi. fa. was issued on a@ judgment in favor of the wife against A, 
and the same cotton was seized by the sheriff. 


Held—That as B had no privilege on the cotton, and the sale not being completed by delivery, 
the weighing and counting of the bales being essential to perfect the sale, the seizing 
creditor must hold the cotton as against the sequestration. 


PPEAL from Fifth District Court parish East Feliciana. Posey, J. 
Race, Foster & E. T. Merrick and Cross & Hardee, for plaintiffs and 
appellants, J. H/. Muse, for defendant appellee. 

Wyty, J. In the year 1862 plaintiffs made a contract in writing 
with the defendant to purchase from him one hundred bales of his 
cotton crop then on his plantation averaging four hundred pounds per 
bale, more or less, the said cotton to be delivered at Randleson’s Land- 
ing or some other convenient point on the river. In consideration of 
this contract the plaintiffs paid to the defendant thirty-four hundred 
dollars in cash. 

This suit was instituted on sixteenth of August, 1865, to enforce the 
contract and recover possession of the cotton or its value. Petitioners 
allege that the defendant, Atkinson, has sold and appropriated a con- 
siderable amount of the cotton and acted in bad faith with them. 
They therefore prayed that a writ of sequestration issue, directed to 
the sheriff to seize and take into his possession “all the remaining cot- 
ton on the premises of said Atkinson or elsewhere, if to be found, or 
so much as will amount to said one hundred bales, and to hold the 
same subject to the order of the court,” ete. On the same day the 
sheriff seized and sequestered five bales of cotton, more or less, in the 
seed on the premises of the defendant and appointed him keeper 
thereof. 

Mrs. A. Boon, wife of the defendant, Atkinson, having a judgment 
against her husband for a large amount seized on all his personal prop- 
erty on the premises, including the lot of sced cotton sequestered by 
the plaintiffs; the sheriff having refused to sell the cotton under her 
execution she took a rule on him to show cause why the proceeds of 
the cotton levied on should not be applied, when sold, to the satisfac- 
tion, pro tanto, of her judgment. 

In answer to the rule the sheriff showed that the cotton was seques- 
tered by the plaintiffs, and being in his hands by legal process he 
could make no legal delivery thereof to a purchaser were he to sell it 
under the fi. fa. of the plaintiff in the rule. 

On the trial the rule was consolidated and tried with this suit. The 
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court rendered judgmert in favor of plaintiffs and against the defend- 
ant for the value of the cotton, and decreed that the privilege of the 
seizing creditor, Mrs. Adelia Boon, wife of the defendant, on the cotton 
seized by her, was superior to that of plaintiffs, and rejected plaintiffs’ 
claim as to the cotton sequestered. 

Plaintiffs have appealed. . 

The simple question presented in this case is, was the contract of 
sale declared upon consummated by the delivery of the cotton? If 
there was a delivery the contract of sale was perfected, and, of course, 
the cotton on the premises of Atkinson was not subjected to the seizure 
of his judgment creditors. The title to personal property, at least so 
far as it affects third parties, only passes by tradition. 

The written contract must be examined to ascertain whether there 
was an actual delivery. From two expressions in the contract we are 
satisfied there was no delivery. One is where he, Atkinson, declares 
he sells one hundred bales of his cotton crop then on his plantation. 
He did not sell all his cotton crop on his plantation. He only sold 
part, one hundred bales of his cotton crop. 

For aught that we know there may have been five hundred bales on 
the place. If one hundred bales had been destroyed by fire on whom 
would the loss have fallen? How could it be ascertained which ofthe 
bales belonged to the plaintiffs and which remained to the defendant? 

We think in this case the sale was not completed, the bales not 
having been weighed and counted. The other expression in the con- 
tract which satisfies us there was no delivery is the stipulation that the 
cotton was to be delivered at Randleson’s Landing, or at some other 
convenient point on the river. This was never done because the peti- 
tion alleges that the defendant had sold and appropriated the cotton 
or a considerable part thereof. From the evidence we are satisfied 
there was no tradition or delivery of the cotton, and that it remained 
at the risk of the defendant, Atkinson, in his possession. 

The question is not whether the plaintiffs have a privilege on the 
cotton in controversy superior to the seizing creditor’s privilege ; they 
have no privilege whatever; they have sequestered it as being the 
owners thereof. The sequestration gave no privilege; i¢ merely de- 
tained the cotton till its ownership could be determined. 

If there was no tradition or delivery there was no sale, but an obli- 
gation to sell which could not operate upon the property of the defend- 
ant so as to place it beyond the reach of the executions of his judgment 
creditors. 

The testimony of tlie witness D. C. Hardee does not establish the 
sale of the six bales of cotton in the seed on the day it was sequestered, 
although he states there was a positive contract that “this six bales 
was to be credited on the writ.” This does not establish a verbal sale 
independent of the written contract sued on, for the simple reason it 
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lacked the essential elements of a contract of sale, there being no 
price, no delivery. It was a mere consent of the debtor that the pro- 
ceeds of that part of his property when sold might be applied to the 
satisfaction of plaintiffs’ claim. This consent could not defeat the 
right of his judgment creditor to execute her writ upon the property. 
We are satisfied the cotton in dispute was never delivered to the 
plaintiffs ; it was not in condition to be delivered according to the evi- 
dent intention of the parties at the time the coniract was executed ; 
that contract stipulated for the delivery to be made at a shipping point 
on,the river, and we can not presume that the parties contemplated 
the delivery of seed cotton at a shipping point; they evidently in- 
tended it to be in merchantable bales ready for shipment; besides 
reference to the weights of the bales was mentioned in the contract. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

(Mr. Justice Howell was recused in this case.) 
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No. 1680.—H. A. Batties v. C. C. Summons, Mrs. Bracy, Garnishee. 


The garnishment process can not be used as a substitute for a direct revocatory action, nor 
will the strict rules relative to the answers of garnishees be applied to answers to interro- 
gatories whose only tendency is to assail titles to property. 


PPEAL from the District Court parish of East Feliciana. ‘Posey, J. 

Cross & Hardee, for plaintiff and appellant, F. Hardesty, for appellee. 

HowELt, J. The plaintiff having on ninth February, 1867, obtained 

a judgment for $944 13 with eight per cent. interest from December 1, 

1861, against the defendant, C. C. Simmons, issued thereunder a gar- 

nishment process on twenty-third March following against Mrs. Mary 
C. Bracy to whom he propounded the following interrogatories: 

Interrogatory 1. “‘Have you in your possession or under your con- 
trol any property, rights or credits, notes or money, or property of 
any description belonging to the defendant, Charles C. Simmons, or 
are you indebted to him in any amount? If you answer yea, does the 
value of the property, rights, etc., as aforesaid, or the amount of your 
indebtedness equal the amount of the judgment of the plaintiff in this 
suit against Simmons? 

2. ‘Have you, since the close of the war bought any property of any 
description from the said Simmons? If you have, state if you have 
paid for the same, and if so, what amount and how you paid for the 
same, giving a minute and exact description of the said property and 
a statement of the value thereof. 

3. ‘State your account with the defendant since the close of the late 
war, say May 1, 1865, up to the time of answering these interroga- 
tories, with specific items of debit and credit, showing what you have 
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received from the said defends .t, under what kind of a contract you 
have received the same, how you have paid for the same, giving a 
thorough and definite account of your transactions with the said 
defendant. 

4. “Have you not since the war bcught a bugey and horse from the 
defendant? And if you answer yea, state what you paid and how 
you paid for the same. If you say no, state if you have ever had said 
horse and buggy in your possession or either of them, and under what 
title you have had them or either of them. Have you not 


Ae 




















‘ot them or 
either of them in your possession, and if so, wader what title ? 
5. “Have you ever been made the depositary of any money of th 
\ defendant, C. C. Simmons, obtained from his father’s estate in West 
Feliciana or otherwise? If so, give a full account of the said deposit, 
and if you have paid over the same, ‘state when and how, stating 
your account with items of debit and credit arising out of the said 
deposit.” 
These interrégatories, with the petition, were on the twenty-fifth 
March, 1867, served on Mrs. Bracy personally, who, without excepting 
to any of them, filed the following answers on the first April enszing 
to wit: 
To interrogatory 1. “In answer to the first says no to all the in- 
quiries embraced therein. 


? 


2. “To the second she says that she did, since the close of the war. 
buy some property of the said Simmons, but she paid him the cash for 
it, and owes him nothing. The amount of the property purchased 
and the value will be found of record in the recordez’s office. 

3. “To the third she says that she has had no account with the de- 
fendant more than already stated. 

4. “To the fourth she says that since the war she bought a buee, 
from the defendant and paid him two hundred dollars. She had the 
said buggy in possession under the said purchase, the title by said 
purchase, has not said buggy in possession now, but is still hers. 











5. “To the fifth she says she has never been the depositary-of any 
money of defendant frem any party. 
(Signed) MARY C. BRACY.” 
The plaintiff then ruled the garnishee to show cause why judgment 
should not be rendered against her for the amount of his claim against 
the defendant for the reasons that her auswe.s to the interrogatories 








are evasive, not categorical nor responsive to the questions therein 
contained, that she has wholly neglected to answer the second inter- 
rogatory and to give a full exhibit of her transactions with the defend- 
ant, that the answer to the fourth interrogatory is no. responsive, that 
the answers to all the interrogatories show that there had been a series 
of transactions between the said parties within the time embraced in 
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said interrogatories, but ihat she has failed to state her account with 
the defendant called for by the third interrogatory; that the third, 
fourth and fifth interrogatories served to call forth definite facts in 
order to ascertain if the said garnishee was under real legal liability to. 
the defendant, and that her failure to answer the same amounts to 
confession that she owes the defendant sufficient to satisfy plaintiff's 
judgment. 

Several motions and amendments were made to the rulings on which 
bills of exceptions were reserved, but which under the view of the 
case which we have taken, it is unnecessary to notice. 

This appeal is taken from the judgment dismissing the above rule of 
plaintiff. 

Keeping in mind the legitimate object and function of the attach- 
ment and garnishment process it is not difficult to see that the answers 
of the garnishee in this case are responsive to all the pertinent and 
material questions propounded. -The plaintiff in his petition alleged 
that the garnishee had property belongin® or was indebted to the 
defendant, and under the act of 1839, articles 246 and 247 C. P., he 
was authorized to propound such questions as will show what property 
and the nature and value thereof belonging to the defendant the gar- 
nishee had, or what sum she was indebted at the date of the service 
of the interrogatories to the defendant. To all such questions she 
gave responsive categorical answers, denying that she owed the de- 
fendant anything or had in her possession or control any property 
belonging to him. To the other questions tending covertly to attack 
her titles to property or show fraud in any of her previous transactions 
with the defendant, she gave answers which can not properly be con- 
strued into a confession of having any property of the defendant or 
being indebted to him. On the contrary she asserted the reality of 
her purchases from and dealings with the defendant, and informed 
the plaintiff where the record of them existed. If her answers were 
untrue he could have traversed them. If her purchases were fraudu- 
lent he could attack in the regular mode. The garnishment process 
can not be used as a substitute for a direct revocatory action, (17 L. 
555; 1 R. 435; 2 A. 99; 3 A. 651) and the strict rules prescribed by 
articles 362, 363 and 364 C. P. relative to the answers of garnishees, 
will not be applied to answers to interrogatories, whose only tendency 
is to assail titles to property. In this case the answers show that the 
garnishee is not indebted to the defendant and has no property belong- 
ing to him, and the plaintiff has not disproved them, 

Judgment affirmed. 
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No. 2111.—ArMstTRONG and others v. Tnomas K. Davis. 


Irregularities in the proceedings of the Probate Court ordering the execution of a will, and the 
relative nullities of the titles to property cannot be inquired into collaterally. 


PPEAL from the Sixth District Court, parish of St. Helena. Ellis, 
J. LL. M. Pipkin and MeVea & Hunter, for plaintiffs and appel- 
lees, Wilson & Bradley, for defendant and appellant. 

Wy ty, J. In 1828, Moses Gordon bought two tracts of land adjoin- 
ing each other in the parish of St. Helena from Samuel Lanier, and 
duly recorded his titles. One of the tracts containing three hundred 
and thirty-six and eighty-five-hundredths acres was acquired in the 
life time of his wife Mrs. Rutha Wells; the other was acquired after 
her death. At the time the sale to Gordon was made the said Samuel 
Lanier had five children issue of the marriage with his deceased wife. 

Moses Gordon held possession of the land thus purchased, through 
his brother who remained over ten years in peaccable and undisturbed 
possession. Moses Gordon died and his brother continued in posses- 
sion of the lands for his succession till 1889, when he also died. Ina 
few years thereafter some of the heirs of Gordon’s vendor, Samuel 
Lanier, took possession of the land, claiming a right thereto as heirs of 
their mother whose interest had not been sold, she having died before 


the sale. This right however only attached to the tract acquired in her 
life time. 


In 1846 W. H. Kemp who married one of the heirs, purchased by 
notarial act, the claims of Pearson W. Lanier and Guion H. Lanier 
two other heirs of the said Samuel Lanier and his wife Mrs. Rutha 
Wells. They described. the land in the act of sale as “ being the same 
tracts of land sold by their father Samuel Lanier to Moses Gordon, 
senior, on the twenty-fifth of April, 1828, and therein fully described,” 
ete. The consideration given these two heirs was two hundred dollars, 
they selling all their ‘‘interest and title to said lands, which they de- 
rived in and through their mother the said Rutha Wells, they only 
warranting the title against themselves and their heirs.” | 

Such were the stipulations in the act of sale which was duly re- 
corded. In 1848 W. H. Kemp and wife sold #11 their interest in said 
lands, by notarial .act, to the defendant Thomas K. Davis, describing 
in the act the “‘lands as being the same which Samuel Lanier sold to 
Moses Gordon on the twenty-fifth of April, 1828.” They only war- 
ranted the title so far as the same was vested in them by inheritance 
and by purchase from the other heirs Guion and P. W. Lanier; they 
expressly refused to “warrant the title against the heirs of Gordon or 
Armstrong.” 

On the twenty-second of October, 1866, the plaintiffs claiming to be 
the heirs and legal representatives of Moses Gordon and his wife Mary 
A. Gordon who had died in Wilkinson county, Mississippi, sued the 
defendant to recover the lands. 
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that they are the heirs and legal representatives of Moses-and Mary 
A. Gordon as alleged, averred that the land in controversy belonged 
to the defendant, and pleaded the prescription of ten, twenty and 
thirty years. 

The case was tried by a jury and on the verdict the court rendered 
judgment in favor of plaintiffs for all the lands claimed except one- 
half of the tract of three hundred and thirty-six and eighty-five one- 
hundredths acres acquired by Samuel Lanier in the life time of his~ 
wife Rutha Wells. 

The defendant has appealed. 

The plaintiffs in their original petition claimed as heirs and legal 
representatives of Moses and Mary A. Gordon who died without issue 
in Mississippi; they afterwards amended their petition and claimed as 
testamentary heirs. The court permitted the amended petition to be 
filed and the defendant took a bill of exceptions. We can see no ob- 
jection to the amended petition, the same being rather a specification 
of what kind of heirs they claimed to be, than an alteration of their 
pleadings, at least the amendment is not inconsistent with their 
original demand. 

Plaintiffs are collateral relations of Mary A. Gordon and the testa- 
mentary heirs of Moses Gordon, both of whom dying in Wilkinson 
county, Mississippi, where their wills were duly probated. ’ 

On the first of May, 1867, the plaintiffs presented to the Probate 
Court of the parish of St. Helena, certified copies of the wills of Moses 
Gordon and Mary A. Gordon, and the probate thereof from the Probate 
Court of Wilkinson county, Mississippi, and the same was ordered to 
be registered and executed in said parish and State, in conformity 
with article 1682 of the Civil Code. 

Plaintiffs offered as evidence of title the-wills‘of Mary A. Gordon 
and Moses Gordon thus ordered to be executed in the Probate Court of 
St. Helena parish, and the same was received by the court, the de- 
fendant taking a bill of exceptions thereto on the ground that they had 
not been duly proved and ordered to be executed by a competent court, 
and because there was an interlineation of some words in the cer- 
tificate from the Probate Court of Mississippi. 

We think the bill of exceptions was not well taken; irregularities in 
the proceedings ordering the wills to be executed, and relative nullities 
in the title cannot be inquired into collaterally. 5 M. 661; 6 N. 8. 361; 
2L. 70: 15 L. 587; 2 A. 451. 

The wills establish the titles of plaintiffs to all the land owned by 
Moses Gordon in the parish of St. Helena. The evidence in the record 
fully sustains the verdict of the jury. The defendant’s vendors only 
claimed to sell him the interest in the lands which they derived from 
their mother Rutha Wells, which was only her half of the community 
in the three hundred and thirty-six and eighty-five one-hundredths 
acres. ‘The very deeds under which he holds describes the lands as 
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the same sold by Samuel Lanier to Moses Gordon, and contains a 
clause that his vendors will not “warrant the title against the heirs of 
Gordon or Armstrong.” The titles of Moses Gordon to the land in 
question have been recorded in the parish where it is situated since 
1828, and he held peaceable possession thereof through his brother till 
1839. 

The defendant went into possession of the land only in 1848, and he 
has not held the same by a just title. The prescription therefore of 
ten and twenty years cannot avail him, and that of thirty years has 
not been acquired. 

From a careful examination of the evidence, the plaintiffs have, in 
our opinion, made out their case beyond doubt. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 








No. 2121.—Mrs. CARroLine Simmons v. A. 8. Norwoop, Sheriff, &c. 

and H. A. BATTLEs. 

On the trial of an injunction suit by the wife against the seizing creditor of her husband, a 
brother of the husband, a witness was asked by defendant on cross examination the 
following question : ‘“‘ What did your brother say to you in relation to the sale from him 
to Mrs. Bracy, (the donor) after it had been passed?’ Held—that the answer was properly 
excluded, on the ground that the husband could not make a disclosure against the interest 
of his wife. 

In a controversy about the title to real estate which is attacked on the ground of simulation, 


any title, on its face translative of the property, is admissible as rebutting testimony 
against the charge. 


PPEAL from the Fifth Judicial District Court, parish of East Feli- 

ciana. Posey,J. W. FF. Kernan and T. B. Lyons, for plaintiff 

and appellee. Cross & Hardee and Race, Foster & E. 1. Merrick, for 
defendants and appellants. 

Howe, J. The plaintiff claiming to be the owner of certain property 
by donation from her foster mother, enjoined its sale under a writ of 
fieri facias issued against the property of her husband by the defend- 
ant Battles. It appeared that the property in dispute was conveyed 
by the husband, Simmons, to the foster mother, Mrs. Bracy, and by 
the latter transferred by donation to the plaintiff in injunction. 

The answer, after denying that the plaintiff had any legal judgment 
of separation from her husband, alleged that the plaintiff held title by 
a base simulation; that the sale by Simmons to Mrs. Bracy, and the 
‘donation by the latter were transparent disguises, intended by the 
parties to shield the property from execution, and prayed that the 
injunction might be dissolved, with damages. 

The case was tried before a jury, and verdict given for plaintiff, 
From a judgment rendered on this verdict the defendants, after an 
unsuccessful motion for a new trial, have appealed. 
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Our attention is first called to three bills of exceptions reserved by 
defendants on the trial. The first shows that the defendants propounded 
to a witness for plaintiff, a brother of her husband, upon cross.examin- 
ation, the following question: ‘ What did your brother say to you in 
relation to the sale from him to Mrs. Bracy, after it had been passed.” 
The plaintiff objected on the ground that the husband could not make 
a disclosure against the interests of his wife, and the court sustained 
the objection. We are not prepared to say that this ruling was erro- 
neous. As a general rule the declarations of a husband can no more 
be admitted in a case of this sort than could his own testimony. Green-' 
leaf on Ev. § 341. 

But it is contended by defendants that such declarations may be 
received as part of the res gestae. It is true that some declarations 
may be where they are really part of the res gestae and are not viola- 
tive of marital confidence. The cases of Averson v. Lord Kennard, 6 
East. 188 ; Walton v. Greene, 1 Carrington & Payne 621; Gelchuel v. 
Bale, 8 Watts (Pa.), 355, are familiar illustrations. But in all these 
cases it will be found that the declarations of the husband or wife 
whether admitted for or against the interest of the other, were res 
gestae. The same appears to have been the case in Smalley v. Lau- 
rence, 9 Rob. 210. But we cannot go so far as to concede that the 
question objected to in this case was properly an inquiry in regard to 
res gestae, The witness is not shown to have been present when the 
sale was passed. What Mr. Simmons said after the sale, might have 
been said months and years after, and so, forming no part of those 
contemporaneous words which characterize and illustrate the principal 
act, might have misled the jury. 

By the second bill of exceptions it appears that plaintiff offered an 
act of sale from Mrs. Bracy to C. C. Simmons, and parol testimony of 
Mrs. Bracy relating to such sale, to which the defendants objected on 
the ground thai no such title had been asserted. The court thinking 
it would go to contradict the allegations of simulation made by de- 
fendants’ answer, admitted the testimony. The defendants excepted 
on the ground that such evidence could only be received to rebut. We 
perceive no error in the ruling. Plaintiff was put on proof of the 
reality of the sale and donation. The testimony was relevant to the 
issue thus foreed upon her, and we do not feel authorized to disturb.a 
verdict merely upon a question as to the order of proof. 

The last exception was reserved to a portion of the charge of the 
District Judge, in which at the request of plaintiff, he read to the jury 
the article 2455 of the Civil Code. The objection was that this article 
relates purely to delivery as between vendor and vendee, and has no 
application to what is required to complete a sale as to third persons. 
But the next document.in the record shows that at the request of the 
defendant, the court charged the jury that if they believed from the 
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evidence that the prop::ty described in the act of sale was not 
delivered, the sale was not completed, so far as third persons are con- 
cerned. It seems quite certain that the latter of these instructions 
must have neutralized any supposed injurious effect produced by the 
former. 

Upon the merits of the case we are not prepared to disturb the 
verdict. of the jury, it not being so evidently contrary to law and evi- 
dence as to demand such action on the part of this court. 

It is therefore ordered and adjudged that the judgment appealed 
from be affirmed with costs. 








No. 1509.—PavuL MAnRce in v. His Crepitors.—Opposition of Widow 
G. SUTTERLIN. 


In an opposition to the account filed by the syndic of an insolvent the record of a suit between 
the syndic and a third party is not admissible to prove that the opponent is not the owner - 
of the notes on which the opposition is founded, nor is the brief of counsel for the insol- 
vent, in other proceedings, admissible on the trial of the opposition of the account of the 
syndic. 

The payment of interest on a promissory note up to a particular date, and an extension of the 
time of the payment of the principal to that date, will interrupt prescription. 

The mortgage and vendor's privilege on real estate are not impared by the sale of the property 
by a syndic of the insolvent, and the holder of the mortgage and privilege is entitled to 

first preference on the proceeds of the sale after paying the expenses of the sale. 


PPEAL from the Third District Court of New Orleans. Fellowes, 

J. Alph. Canonge, for opponent and appellant. 2. Filleul and 
CO. EB. Schmidt, for syndic and creditors, appellees. 

LupeEtinG, C. J. It appears that Paul Marcelin and Joseph Al- 
brecht purchased a certain lot with the improvements thereon from 
one May, and to secure the payment of the price they executed their 
joint obligations with a mortgage and yendor’s privilege. Marcelin 
failed, and B. Saloy was appointed syndic of his estate. 

The syndic caused the undivided interest of Marcelin in the lot of 
ground aforesaid to be sold, and he filed an account and tableau of 
distribution whereby he proposed to distribute the proceeds of the 
sale. The widow Sutterlin opposed the tableau. She alleges that she 
is the holder and owner of the two notes executed by Marcelin and Al- 
brecht for the price of the before mentioned lot, and that her claim is 
entitled to be paid out of the proceeds of the sale of the property in 
preference to all other debts, except the expenses of the sale. 

Her opposition was dismissed by the District Court, and she has 
appealed. The record contains several bills of exceptions, to which 
our attention has been directed. , 

First—The syndic offered in evidence the record of a suit between 
Saloy, syndic, and Albrecht, to prove by the allegations in Albrecht’s 
answer that the notes did not belong to Mrs. Sutterlin. This was 
objected to on the ground that the record was res inter alias acta, 
she not having been a party to that suit. 
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The objection was overruled and the evidence was received. The 
judge erred. The objection should have been sustained. The allega- 
tions in the answer of Albrecht were not even sworn to, and if they 
had been, Mrs. Sutterlin never had an opportunity to cross examine 
Albrecht. She was a stranger to the proceedings. 

Second—The brief of counsel of Marcelin was offered in evidence 
by the syndic and was objected to by the opponent on the same ground 
urged against the reception of the records above mentioned. 

The court overruled the objection and received the evidence. That 
was wrong. There existed no privity between Albrecht and the oppo- 
nent. It is difficult to conceive how the admissions of Albrecht or “ 
his counsel could affect a third party. 

T hird—Albrecht’s testimony was offered by the opponent and it was 
objected to by the syndic on the grounds that he was interested and 
that he was estopped from giving any testimony contrary to, or incon- 
sistent with, a previous allegation or admission made by him in the 
suit of Saloy v. Albrecht. The court sustained the objection and 
excluded the evidence. 

There is no proof in this record to show that Albrecht is pecuniarily 
interested in the suit. The second objection does not merit serious 
consideration. The evidence should have been received. It is unnec- 
essary to examine the other bill of exceptions. The prescription of 
five years pleaded against the notes cannot be sustained. 

On the fifth of March, 1862, the interest on one of the notes was paid 
up to the twenty-fifth of March, 1863, and on the other up to the fourth 
of March, 1863, and the terms of payment of the notes were extended 
to these dates. The opposition was filed on the twelfth of September, 
1866. 

The evidence convinces us that Mrs. Sutterlin is the legal holder and 
owner, by purchase, of the notes whereof she seeks to enforce the 
payment. They are secured by a mortgage and vendor’s privilege on 
the property sold by the syndic. The mortgage and privilege were 
not impared by the sale or transfer of the notes, after maturity, and 
they attached to the proceeds of the sale of the property mortgaged. 

The rank of the opponent’s privilege is superior to all other privi- 
leges on the proceeds in the hands of the syndic, except those granted 
in favor of the expenses necessary to effect the sale of the property, 
11 An. 469; 18 An. 721. Succession of P. 0. Lauve, 2 R. 381; 1 R. 446; 
C. C. art. 3234. 

Itis admitted in the record that Mrs. Sutterlin has received from the 
proceeds of the sale of the interest of Albrecht in the lot, four hundred 
and forty-eight dollars and ninety-eight cents more than was due by 
Albrecht. This reduced her claim to two thousand dollars, with eight 
per cent. per annum interest on gne thousand dollars from the fourth 
of March, 1863, and on one thousand dollars from twenty-fifth March, 
1863, subject to a credit of four hundred and forty-eight dollars and 
ninety-eight cents on the twenty-first day of January, 1867. 
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It is therefore ordered, adjuijod and decreed that the judgment of 
the District Court be av cided and reversed, and that there be judg- 
ment in favor of the opponent, Widow G. Snutterlin, against the syndic 
of Paul Marcclin for two thousand dollars, with eight per cent. per 
annum interest on one thousand dollars thereof from fourth March, 
1863, and on one thousand dollars thereof from twenty-fifth day of 
- March, 1863, subject to a credit of four hundred and forty-cight 
dollars and ninety-eight cents on the twenty-first day of January, 
1867. It is further ordered that her mortgage and privilege be 
recognized as superior in rank and that her debt be paid in prefer- 
ence to the following claims set forth in the tableau, to wit: 

For three certificates of mortgages on sundry pieces of real 
8 43 00 

Clerk’s costs in suit of Saloy v. "ec 738 75 
Sheriff ’s costs in same suit 42 Xi) 
J. Lamarre’s charge for brief in same case 24 09 
E. Filleul and C. E. Schmidt, attorney’s fees, in suit of Saloy 

i ii dentccswd nkeienenees clocbetpuiaaiedoows - 700 00 
Attorney’s fees in the insolvency since first account 
B. Saloy’s mortgage claim 

It is further ordered that the tableau thus amended be homologated, 
and that the syndic pay the costs oi both courts. 

Rehearing refused. 








No. 1637.—Euiza W. Latmam v. Dante Hicxy. 


Where 4 party demands the rescission of a sale, he must, as a condition precedent, return, or 
offer to return, the consideration which he has received. 


Courts of justice will not extend relief to a party against his own contract without exactinz 
' strict justice from him to his adversary. 


PPEAL from the Fourth District Court of New Orleans. Théard, 
J. P. H. Morgan, for defendant and appellant. Lacy & Marks, 
for plaintiff and appellee. 

Lupetine, C. J. The plaintiff sues to rescind the sale of her inte- 
rest in the estates of her grandmother and grandfather, on account 
of the non-payment of the price. The defense is, that large sums 
have been paid to the plaintiff on account of the purchase, and that 
she has not returned, or offered to return the amounts received by her. 

There was judgment rescinding the sale and reserving to plaintiff 
the right hereafter to claim from the defendant the difference, if any 
should exist, between the amount she may realize as heiress and the 
price of the sale. The defendant appealed. 

The evidence shows that the plaintiff sold her right of inheritance, 
nominally, for $18,000, but, in reality, for such sum as would represent 
the true value of the estates, when it would be finally settled. The 
estates are yet unsettled. The evidence makes it probable that the 
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present value of the plai.tiff’s share in the estates is less than the 
amounts she has already received from the defendant, and we would 
presume, in the absence of all evidence, that the sums given to her by 
the defendant, after the sale, were payments on the only debt due by 
him to her, and not loans. But the uncontradicted testimony of the 
defendant leaves no room for conjecture. He swears positively that 
the sums given to her, after the sale, were payments on account of the 
price of the purchase. 

A party demanding the rescission of a contract must return, or offer 
to return the consideration received by him. It is a settled principle 
in courts of equity that relief will never be extended to a party against 
his own contract, without exacting from him strict justice to his adver- 
sary. This is a condition precedent to be heard. 3N. 8. 466; 4 La. 
198; 19 La. 283; 2 R. 180; 5 R. 65; 6 R. 450. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided and reversed, and that there be judg- 
ment dismissing the plaintiff’s action as in case of non-suit. It is 
further ordered that the plaintiff and appellee pay the costs of both 
courts. 








No. 2235.—L. P. Harane, Micnaet J. Hauck, subrogated, v. Joun 
T. PLATTSMIER et al. 
A notarial act of mortgage has no effect against third parties until it is registered in the office 


of the Recorder of Mortgages for the parish where the property is situated. Acts of 1855, 
No. 274, sec. 1, page 335. R 

Where three separate mortgages have been executed on the same picce of property at different 
dates, and the last of the three is recorded first, and the property has been sold to pay 
them, the proceeds must be applied by preference to the payment of the mortgage first 
recorded. The fact that the last mortgagee had notice of the existence of the other two 
mortgages of prior date will not avail. 


PPEAL from the Seventh District Court of the parish of Orleans. 
A Collens, J. Braughn & Ogden, for plaintiff and appellee, Frank 
Haynes and T. A. Bartlette, for appellants. 

LupEtinG, C. J. On the twenty-fourth of April, 1867, John T. 
Plattsmier executed before A. Mazureau, a notary public, an act of 
mortgage in favor of Charles G. Baquié for $2250 and interest. The 
_ notes thus secured by mortgage were indorsed by M. J. Hauck for the 
accommodation of Plattsmier. On the third December, 1867, Platts- 
mier executed another mortgage on the same property in favor of 
Michael J. Hauck for $1900. On the thirty-first day of December, 
1867, still another mortgage was given on the property by Plattsmier 
in favor of Weaver to secure a debt due him for $1717. 

In this last act of mortgage the two first mortgages are referred to 
as existing on the property. 
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The property mortgaged has been sold, and the contest is over the 
proceeds thereof. The two first mortgages were not recorded until 
after Weaver’s mortgage. It appears from the evidence that Weaver 
had knowledge of the existence of the two first mortgages. Under 
the circumstances, can he take advantage of the want of registr y of 
the two first mortgages ? 

The acts of the General Assembly, No. 285, approved on the fifteenth 
March, 1855, declares ‘that acts, whether they are passed before a 
notary public or otherwise shall have no effect against third persens 
but from their registry.” §9. Another statute, No. 274, entitled “an 
act relative to registry,” declares that ‘‘no notarial act concerning im- 
movable property shall have any effect against third persons until the 
same shall have been recorded,” ete. The second section directs how 
and where the acts shall be recorded, aud it provides further “ that all 
sales, contracts and judgments, which shall not be so recorded shall be 
uticrly null and void, except between the parties thereto. The record- 
ing may be made at any time, but shall only affect third nee the 
time of the recording.” Acts of 1855, page 335. 

“This is the last expression of the legislative will upon the subject, 
and it is clear, precise, and contains no exception or qualification.” 

Whether the laws be good or bad is immaterial; courts are bound by 
them, and must determine the rights of litigants in accordance with 
their provisions. The lawgiver, it would seem, was determined to 
settle the vexed question, whether knowledge was equivalent to regis- 
try in Louisiana, and he declared that it was not. ‘All sales, con- 
tracts and judgments, which shall not be so recorded, shall be utterly 
null and void, except between the parties.” It can not be pretended 
that Weaver was a party to the mortgages in favor of Baquié or Hauck. 
They were therefore null as to him, and could not affect bis rights. 

We concur in the views expressed by Mr. Chief Justice Merrick in 
the dissenting opinion in Swan v. Moore, 14 An. 838. See also 7 N.S. 
662 ; 2 La. 125; 4 La. 241; 6 La. 541; 11 La. 342; 3 R. 160; 6 R. 314; 9 
R. 14; 11 R. 56; 1 An. 249; 2 An. 598, 785; 6 An. 772; 4 An. 269. 

The view we have taken of this case makes it unaecessary to notice 
the bill of exceptions. 

It is therefore ordered, adjudged and decreed that the judgment 
of the District Court be avoided and reversed, and that there be judg- 
ment recognizing the mortgage in favor of W. D. Weaver as first in 
rank, and entitled to be paid out of the proceeds of the sale of the 
mortgaged property in the hands of the sheriff by preference. It is 
further ordered that the plaintiff pay the costs of both courts. 





SUPREME COURT OF LOUISIANA, 





W. H. Hire v. City of New Orlcans, 





No. 1480.—W. H. Hire v. Crry or New Or.eans. 


Officers of the city of New Orleans who received their appointments while the city and State 
were under the control of the military authorities were removable at pleasure. Mandell v. 
The Mayor and City of New Orleans, 21 An. page 9. 

PPEAL from the Sixth District Court of New Orleans. Duplantier, 
J. Fellowes & Mills and Alfréd Shaw, for plaintiff and appellee. 

H, J. Leovy, City Attorney, for appellant. 

Lupe.ine, C. J. The plaintiff sues for $10,125, with interest from 
fifteenth May, 1866, being for salary as corener for the parish of 
Orleans, from the first of April, 1865, to the fifteenth of May, 1866, at 
the rate of $9000 per annum. 

The city pleaded a general denial, and averred that if the plain- 
tiff was ever coronor he held his appointment under the military 
authority, and he was removable at pleasure. That he was duly 
removed on the first of May, 1865, and his successor qualified and 
and entered upon the duties of his office shortly afterwards. The 
defendant further alleged that the salary of the office was reduced 
from $9000 per annum to $6000 on the third of April, 1865, and that 
the amount due plaintiff for salary from third April to the first of 
May was tendered to him, but he refused it. 

The facts of this case bring it within the principles governing the 
cases of D. E. Mandell v. The Mayor and City of New Orleans, and 
The State ex rel. Handlin v. The Auditor of the State of Louisiana, 
recently decided. 

It appears, from the evidence in-this case, however, that for a portion 
of the time, when he was in office, the plaintiff has not been paid, 
that is, from third of April to the first of May, 1865, when he was 
removed. 

It is proved that on the third April, 1865, the salary of the office was 
reduced to $6000 per annum, hence the city owes the plaintiff five 
hundred dollars, the salary for one month. The prescription of one 
year pleaded in this case is inapplicable. ; 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be avoided and reversed, and that there be judgment 
in favor of the plaintiff for five hundred dollars, with five per cent. 
per annum interest thereon from the first of May, 1865, till paid, and 
the costs incurred in the District Court, and that the plaintiff and 
appellee pay the costs of appeal. 

Rehearing refused. 





NEW ORLEANS, MAY, 1869. 429 





Peter Marcy v. Citizens’ Mutual Insurance Company. 





No. 1010.—Pretrrern Marcy v. Crrizens’ Mutua Insurance Company. 


Where the order of appeal has been granted on petition the appellee must bo cited, otherwise 
the appeal will bo dismissed on motion. 


PPEAL from the Sixth District Court, parish of Orleans. Duplan- 
tier, J. Buchanan & Gilmore, for plaintiff and appellee, L. Castera 
and A. & M. Voorhies, for defendant and appellant. 

Wrty, J. Appellee moves to dismiss this anpeal because he has not 
been cited according to law, the appeal having been granted on peti- 
tion and not on motion in open court, and also because the appellants 
have voluntarily executed the judgment by paying the same and by 
agreeing to discontinue the appeal after the same had been granted. 

There is no evidence in the record that appellee has been cited and 
this court will notice at any timo the want of proper parties to the 
appeal. 20 A. 37. 

After the order of appeal was granted the parties thereto entered 
into the following agreement, viz: “‘The judgment having been 
satisfied in the sheriff’s office, it is now agreed that the appeal be 
discontinued.” This was sigued by the attorneys of record for both 
parties. 

Under the circumstances the motion to dismiss must prevail. 

it is therefore ordered that this appeal be dismissed at appellant’s 
costs. 

Rehearing refused. 








No. 1647.—JEANNET QuertTizrr & Co. v. Succession of CHARLES 
HItte et al. 


Where real estate has been specially mortgaged, or the vendor’s privilege has been duly 
recorded to securo the payment of the price, and the purchascr dics and his succession is 
opened in the Probate Court, an order of scizurc and sale may issuo from a court of ordi. 
nary jurisdiction against the succession, to enforce the mortgage rights, and the property 
mortgaged be scized and sold, and the same tribunal that authorizes the sale has jurisdic- 
tion over the proceeds thereof, and those entitled to thom may claim them in suck court, 
where their rights must be established. ; 

Under the homestead law the surviving widow and children of the deccased husband have a 
superior morigags and privilege on the proceeds of the sale of the property of the hus- 
band to the extent of one thousand dollars over all other creditors, except the vendor’s 
privilege and the expenses of the sale. She may assert this privilege in a suit between tho 
other mortgage creditors and the purchaser of the property before the court that granted 
the order of scizure aud sale. 


PPEAL from the Second District Coart of New Orleans. Thomas, 

J. Hornor & Benedict, for plaintifls and appellants. A. Canonge 
and Cyprian Dufour, for appellees. 

Howe, J. In January, 1862, real property belonging to the suc- 

cessions of Joseph Allen and Charles Allen, was sold under exceutory 

process in this suit for a debt dye plaintiffs as first mortgagees, by the 
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partnership which had existed between the said Allen & Hille. After 
satisfying plaintiff’s demand a balance of $1852 88 of the proceeds re- 
mained. Francis Reynolds, as second mortgage creditor of said firm 
of Allen & Hille, and the administrator of Charles Hille, in January, 
1864, took a rule on the purchaser, Louis Gerteis and Mrs. Marie Louise 
Allen, widow of Joseph Allen, and natural tutrix of the minor Allen, 
to show cause why said balance of $1852 88, with eight per cent. inter- 
est, should not be paid to them, the movers in the rule. In this pro- 
ceeding, in which a curator ad hoe was appointed to represent Mrs. 
Allen, a final judgment was rendered in this court in January, 1866, 
affirming the judgment condemning Gecricis, the purchaser, to pay 
Reynolds $983 09, with interest at eight pcr cent. on one-half thereof 
from the twenty-ninth November, 1858, and on the other half from the 
twenty-ninth November, 1859, up to the date of final payment, and 
giving 4 non-suit as to the right of the representatives of the succes- 
sions of the said two debtors to the balance of said purchase price, 
See 18 A. 65. 

Reynolds issued execution on this judgment, and caused the prop- 
erty purchased by Gerteis to be seized, whereupon Gerteis, in May, 
1866, enjoined the sale thereof, on the ground that since the rendition 
of the said judgment in favor of Reynolds, Mrs. Allen had instituted 
suit against him in the Sixth District Court of New Orleans for a sum 
of $926 44, to be paid with first privilege out of the balance of 
#1852 88 in his hands, and for the payment of which she claims a 
judgment against his said property. And, alleging that he can not be 
made liable beyond the price of his adjudication, he tenders in court 
the said balance due upon his property, and cites Francis Reynolds, 
widow Joseph Allen, J. P. Moore & Son, and Nitholson & Co., claim- 
ing privilege thereon, and asks the court to distribute the same among 
them according to their respective rights. 

Reynolds answered that his judgment could only be satisfied by Ger- 
teis on full payment without regard to any contesting claims, all of 
which he denied, as well as all the allegations of the petition, except 
his judgment and execution, and prayed for damages. Moore & Son 
pleaded the general issue, denying specially Mrs. Allen’s claim to any 
of the fund deposited, alleging that Gerteis is responsible for interest 
thereon from the day of adjudication, and asking to be paid the residue 
after paying Reynolds. Mrs. Allen, as widow and tutrix, intervened as 
third opponent, claiming in her own name one-half of the fund depos-* 
ited, by virtue of the privilege and mortgage securing her dotal rights, 
and in the event of her said claim being rejected she demands for her- 
self and her minor child, who are in necessitous circumstances, the said 
sum under the homestead law. Default was taken as to Nicholson 
& Co. 

By consent of parties, and without prejudice, Reynolds withdrew 
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one-half of said fund le-s “fty dollars, and the contest is in relation to 
the half alleged to be subject to the claim of the widow, or that of the 
widow and minor. 

Judgment was rendered maintaining the injunction, discharging Ger- 
teis from all liability to the defendants, canceling their privileges and 
mortgages resting on the said property purchased by him, and order- 
ing the balance in the hands of the clerk, less the costs, to be paid to 
the curator of the widow, who was interdicted pending the proceedings, 
and the tutor minor; from which Reynolds appealed, and in this court 
Moore & Son join in the appeal. 

On the trial below Reynolds moved to strike from the record the in- 
tervention and third opposition of Mrs. Allen, and to refuse to hear 
her herein, on the grounds: 

“ First, That she has no interest in this matter, which is a contest be- 
tween Reynolds and Gerteis, into which no third party can be drawn. 

*¢ Second, That Mrs. Allen, if she has any cause of action, must assert 
it in the succession of her deccased husband, which is proved to have 
been opened, and cannot intervene here until herclaim has been finally 
liquidated in her said husband’s succession. 

“ Third, That said intervention and opposition comes tools‘, after all 
litigation between Reynolds and Gerteis has closed, and Keynolds has 
a final judgment in his favor, and stands with his execution in the 
premises of his debtor by the final decree of the tribunal of the last 
resort. 

“ Fourth, That the claim of the minor child of said Mrs. Allen is sub- 
ject also to all of the foregoing objections.” 

The motion was everruled, and a bill of exceptions reserved : 

I. The interest which Mrs. Allen has in this matter is manifest. She 
had instituted suit against Gerteis, the purchaser, for a portion of the 
fund deposited by him in this proceeding, and upon which she claims 
a privilege and mortgage, and to which others make claim also. C. P. 
300, 301, 401, 402, 403, 

II. As the law permits succession property to be sold under an order 
of seizure and sale from a court of ordinary jurisdiction, it permits 
those entitled to the proceeds thereof to claim them in such court, 
where their rights thereto must be established, or a transfer thereof be 
made to a court specially vested with jurisdiction of the distribution 
of any residue. It may be, so far as this bill of exceptions is to be 
considered, that she has already liquidated her claim in the mortuary 
proceedings; but she is claiming a high privilege and mortgage on this 
particular fund, and must be heard. 

III. The litigation between Reynolds and Gerteis, to which Mrs. 
Allen was not a party asserting the rights here involved and in the 
same capacity, cannot conclude her. Having his execution upon the 
property of Gerteis is evidence that the fund, upon which Mrs, Allen 
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asserts a privilege and mortgage, lias not yet passed to his (Reynolds’) 
possession, and that she has the opportunity to pursue it. The former 
proceeding, reported in 18 A., p. 65, did not determine finally the rights 
of the widow and minor. The question whether or not they were 
really parties to that proceeding was not raised; and it seems from the 
case as reported, and from the record thereof now before us, that Mrs. 
Allen, as widow and natural lutriz, was represented by a curator ad hoe, 
- appointed on the motion of Reynolds himself. He then contended that 
Gertecis was bound to retain in his hands the residue of the purchase 
price for the benefit of the parties interested, and that his payment 
thereof to the sheriff was no payment in law, upon which the issue was 
made and decided; but no question was made as to the dotal rights of 
the wife or the homestead rights of the widow and child. They are not 
too late as long as they have not concluded themselves, and the fund 
subject to their rights may be reached by them, which is now the case. 

IV. The foregoing applics to the claim of the minor. The District 
Judge did not err in entertaining the intervention and opposition of the 
widow and tutrix. 

This brings us to the consideration of the claims to the balance still 
in the hands of the clerk of the court @ qua. 

The only property owned by the widow and minor, or either of them, 
at the date of the death of Allen or since, is the judgment of the wife 
against said Allen, her husband, recorded twenty-first January, 1860, 
in the parish of Orleans, and which proves to be valueless, as she in- 
tervened in the act of mortgage to Moore & Son, and renounced all her 
rights in their favor, and which renunciation inured to the benefit of 
Reynolds (10°R. 159, 12 A. 778), while they, the widow and minar, are 
shown to have been at the death of Allen, and to be yet in very neces- 
sitous circumstances. According to the terms of the homestead act, 
they have a preference over all other debts, except those for the vend- 
or’s privilege and expenses incurred in selling the property. 

We think, under the circumstances, the District Jadge made a proper 
disposition of said fund. 

Judgment affirmed. 

Rehearing refused. 








No. 1646.—Suecession of W. J. McArtuur. 


The famctions of tho atiorney for absent hcirs ceases when the heirs present themsclvcs, and 
are recognized and put into possession of the succession by order of the court. 


PPEAL from the Second District Court of New Orleans. Thomas, J. 

M. C. Dunn, attorney for absent heirs, appellant, W. W. IZandlin, 
attorney in fact, appellee. ‘ 

Wyty, J. Onthe tenth April, 1867, Robert J. Duffy was appointed 


. 
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curator of the vacant succession of Wm. J. McArthur, and M. C. Dunn, 
Esq., was appointed attorney of absent heirs. 

On the eighteenth of April the curator filed an account and tableau 
showing the assets and liabilities of the sucecssion, praying that the 
same be homologated, and he be authorized to settle the suceeasion in 
accordance therewith. 

The attorney of absent heirs filed an opposition to this account, com- 
plaining of the excessive amounts allowed the creditors respectively, exs 
cept the item of twenty-five dollars allowed him for fees as attorney of 
absent heirs, which he averred was not equal to the value of his ser- 
vices, the same being worth one hundred dollars. 

In the mean time, to wit, on the twenty-seventh of April, 1867, 
Augustus E. McArthur, as sole surviving parent of the deceased, and 
as guardian of his minor children, was recognized by the court as sole 
surviving heir of the deceased, and ordered to be put in possession of 
the property of the succession. 

The heirship was fully proved, the curator and the attorney of ghsent 
heirs cross examining the witness. 

On the same day the said Augustus E. MeArthur appointed Willixm 
W. Handlin, Esq., attorney in fact, conferring upon him fuil power to 
collect, receipt for and settle with the curator of the estate bf William 
J. McArthur, and specially authorizing him to dismiss all opposiiions te 
the tableau, and to have the attorney of absent heirs dismissed, and to 
allow all the claims on the tableau to be paid. And the said MeArthur 
on the same day appeared before Robert J. Ker, notary public, and 
made due and legai acknowledgment that lic signed and executed the 
power of attorney for the purposes therein specified as his voluntary 
act. 

On the twenty-seventh November, 1867, a full and complete settle- 
ment was made with said agent of Augustus E. McArthur, and a sum of 
money paid over to him. It was stipulated that all the claims on the 
tableau should be allowed, and the opposition of the attorney of absent 
heirs be dismissed. This covenant fully carried out the object of the 
order requiring the heirs to be put in possession. 

Notwithstanding the scttlement as aforesaid, the attorney of absent 
heirs continued his opposition, which was finally overruled by the 
court, and the account of the curator homologated. 

The attorney of absent heirs has appealed from the judgment homo- 
logating the account, allowing fifty dollars fee to him, and also from 
the judgment recognizing the heirs, and ordering them to be put in 
possession of the property. 

The creditors have been paid, and the property turned over to the 
heirs by order of the court. 

We cannot see by what authority the attorney of absent heirs con- 
tinued his opposition. Aftcr the heirs had appeared and appointed an 
attorney at law and attorney in fact to represent them, after they had 
bgen recognized as the heirs, and ordered to be put in possession of the 
property, the duties of the attorney of absent heirs terminated, He 

56 
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had no one else to represent. Those for whom he was appointed to act 
had appeared, been recognized as the heirs by the court, and had made 
a settlement for themselves with the curator. 

There are no allegations that there are other heirs in fraud of whose 
rights the settlement complained of has been made. 

We think the court very properly overruled the opposition of the 
attorney of absent heirs, and homelogated the account. 

It is therefore ordered that the judgment be affirmed with costs. 


No. 2154.—StTate or Louisiana v. Geonce A. Fospicx. 


The act of the Legislature of 1855, authorizing the imposition of a license tax of one thousand 
dollars on each insurer or insurance company not chartered by the State, aud only im. 
poses a license tax of five hundred dollars on each insurance company chartered by the 
laws of the State, is not in conflict with that provision of the constitution which requires 
that taxation shall be equaland uniform. 10 An. 402. 

n agent of a foreign corporation domiciliated and doing business in this State, cannot invoke 
the inhibiting clauses of the Constitution of the United States against acts of the Legisia- 
ture which itis alleged‘discriminate between citizceus of this State and those of the other 
States of the Union. 


PPEAL from the Seventh District Court, parish of Orleans. Collens, 
J. H. C. Dibble, for plaintiff and appellee. Randolph, Singleton 
& Brown, for defendant and appellant. 
Wrty, J. The defendant has appealed froma judgment against him 
for the amount of his license as insurance agent for the year 1868. 


license tax, is unconstitutional, unequal, unjust aud oppressive. That 
it imposes a license tax of $1009 on each insurance company or insurer 
not chartered by this State, and only $500 on each insurance company in- 
corporated by the laws of this State. He contends that ilis distinetion 
is made between these two classes in violation of article 113 of the 
Constitution, and that as agent of the Queen’s Insura Company of 
Liverpool and London he is aggrieved by this unjust discrimination. 

The constitutionality of this law was examined by this court in the 
cases of the State v. Ogden, and the State v. Lathrop, 10 A. 402, where 
it was held that the Constitution has not deprived the Legislature of 
the power of dividing the objects of taxation into classes; it merely 
requires that the burden be equal upon all those included in the same 
class. ‘‘ That the class of insurance offices liable to the thousand dolar 
tax under the statute in question is entirely different from that which 
is liable to the five hundred dollar tax. If this State has thought fit to 
recognize foreign charters of incorporations to the extent of permitting 
foreign corporations to transact business in their corporate name, 
through agents within our limits, the Legislature had the undoubted 
right to attach what conditions it thought fit to the privilege.” 

It might have permitted the insurance companies incorporated under 
the laws of this State, and have excluded entirely the agents of foreign 
corporations, and all others. . . 
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It imposes an equal burden upon the agents of all the foreign in- 
surance companies, and the defendant is not subjected to any greater 
license than others belonging to the same class. 

It does not discriminate between the citizens of this State and those 
of other States, as the defendant alleges, giving the former greater pri- 
vileges and immunities than the latter; but if it did, the defendant, as 
agent of an English corporation, cannot invoke the inhibitory clause of 
the Constitution of the United States in relation thereto. The citizens 
of all classes are permitted to pursue the occupation of insuring by in- 
corporating themselves into companies for that business under the laws 
of this State, and by paying a license of $590, or they can pursue the 
occupation by paying a license of $1000 without incorporating under 
the laws of this. State. 

The statute presents two conditions, upon complying with cither of 
which citizens or foreigners can pursue the insurance business in this 
State. 

Afier carefully considering the printed argument filed by the defend- 
ant, we are unable to perceive any sufficient reason to depart from the 
decisions in the State v. Ogden and the State v. Lathrop, 10 A. 402, 
where, under the same state of facts as now presented, the statute in 
question was held to be constitutional. 

It is therefore ordered that the judgment appealed from he affirmed 
with costs. 





No. 1639.—Sr. Ferrx Casanave, Administrator, vr. Apam L: Brnea- 
MAN. 


A white man is allowed, by the laws of Lonisiana, to acknowledge his natural children bya 
woman of color. 
the presence of two witnesses. None but authentic evidence of the acknowledgment is 
admissible to establish the fact, C. C. 221, 222, 226; 12 R. 67. 


PPEAL from the Second District Court of New Orleans. Thomas, 
A J. G. Schnidt, for plaintiff and appellant. WW. IW. Hunt, for de- 
fendant and appellee. 

TaALiAFERRO, J. The plaintiff, as administrator of the succession of 
James Adam Williams, sues to get possession of the property of the 
estate which he alleges isillegally withheld from him by the defendant. 
The answer is that the defendant is the natural father of the decedent 
and his sole heir, and as such has been duly recognized and put in pos- 
session of the succession. 

The facts appear to be that James Adam Williams, or, as otherwise 
named James Adam Bingaman, was one of three natural children, who 
survived their mother, Mary Ellen Williams, a free woman of color 
who died in Admas county, Mississippi, in November 1861. She 
bequeathed a considerable amount of property to her heirs, then mi- 
hors, yiz: Charlotte Pauline {wife of the plaintiff in this case), James 
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Adam and Elenora. In January, 1862, A. L. Bingaman, the defendant, 
was appointed their tutor. James Adam, the son, perished on board 
the Fashion, in the destruction of that steamer, on the twenty-seventh 
. of December, 1866. He left no will and no heirs in the descending 
line. His succession was appraised to $25,196 12. 

The plaintiff, on the twelfth of July, 1867, applied for letters of ad- 
ministration, and after the usual proceedings were had, was duly ap- 
pointed administrator of the estate. 

On the ninth of July of the same year, three days before the filing of 
the plaintiff’s petition, the defendant filed his petition in the same 
court, setting out his claim to the succession of his natural son, as his 
sole heir, and prayed to be decreed entitled to the same; that he be 
allowed to accept it with benefit of inventory, and that an inventory 
and appraisement be made. It was shown satisfactorily to the court 
that the defendant had by notarial act, on the thirteenth of July, 1865, 
formally acknowledged the decedent as his natural son; that the son 
died without descendants, and that there were no debts against his 
estate. Therefore, on the twelfth of July, 1867, an order was rendered 
recognizing the defendant as sole heir of the estate, and that he be put 
in possession as such. 

In this suit the plaintiff alleges as grounds for annulling this order of 
the court, that the mother of the decedent died in 1861, and that the 
acknowledgment of paternity made by Adam L. Bingaman was “ evi- 
dently made in the exclusive interest of himself, and was therefore in- 
admissible without additional proofs legally taken to prove the filiation. 
That A. L. Bingaman was not the natural father of the decedent, and 
that he expects to prove that he repeatedly denied being his father. 
That the decedent was a free man of color, the son of Mary Ellen 
Williams, a free woman of color, and the said A. L. Bingaman, being a 
free white man, Jabors under a twofold disability in the matter of the 
acknowledgment of paternity, because the laws of Louisiana forbid a 
white man from legitimating his colored children, and because A. L. 
Bingaman was incompetent to marry Mary E. Williams, the mother, 
-at the time of the conception of the son, and hence could not ac- 
knowledge him as his natural child.” The defendant excepted on two 
grounds ; first, that the petition sets forth no cause of action ; secondly, 
that the petitioner, Casanave, is without authority to stand in judgment 
herein as administrator of the succession of J. A. Williams, is identi- 
eally the same person as J. A. Bingaman, and that the name of Binga- 
man was the patronymic by which that person was generally known, 
and to which he was entitled after the act of recognition in 1865. That 
the succession of J. A. Bingaman was not opened by the proceedings 
in virtue of which the plaintiff asserts the character of administrator 
of the estate of J. A. Williams, and could not be opened, because the 
same had been theretofore regularly opened and finally closed by the 
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judgment of the court rendered on the application of the defendant to 
be put in possession of said succession in the proceedings referred to in 
plaintiff ’s petition. 

Judgment was rendered in favor of defendant, sustaining the exeep- 
tions and dismissing the plaintiff’s action. The judement further or- 
dered that the under tutor of the minor, Elenora Williams, institute, 
either conjointly with the plaintiff and wife or in her own behalf sep- 
arately, in the name of said minor, an action testing the validity of the 
order of the court decreeing A. L. Bingaman to be the sole heir of J. 
A. Bingaman, otherwise called J. A. Williams. 

From this judgment the plaintiff has appealed. 

The grounds upon which the plaintiff chiefly relies are: First, that 
the defendant was not the father of J. A. Williams; second, defendant 
could not legally acknowledge him. 

That James Adam Williams, as he was sometimes called, is the same 
person that was also called James Adam Bingaman there can be no 
doubt whatever. The identity is fully show The plaintiff's plead- 
ings distinctly admit it. We do not see that an declarations of de- 
fendant denying himself to be the father of the decedent, if such decla- 
rationshad been proved, could have weight against his formal acknowl- 
edgment of paternity before a notary public and witnesses in manner 
required by law, and his sworn avermeuts in judicial proceedings. ‘That 
A. L. Bingaman was under any disability to make the acknowledg- 
ment of his natural child we do not see. 

The question whether a white man can by the laws of Louisiana 
legally acknowledge his children by a woman of color underwent a 
very full examination in the case of Compton and others v. Prescott 
and another, executors, and others reported in 12 Roberts: » Pag re 57. 

The court in that case said: “ Our code, after having in article two 
hundred divided illegitimate children into two classes, to wit, those 
born from two persons who, at the moment when such children were 
conceived, might have legally contracted marriage with each other; 
and those who are born from persons to w.. se marriage there existed 
some legal impediment, proceeds in the two subsequent articles to de- 
fine who are meant by adulterous and incestuous bastards. Civil Code, 
articles 201 and 202. The latter can never be acknowledged (ibidem, 
article 222), and although there is a legal pediment to the marriage 
of a white person with a free person of color (article 95), the exception 
does not appear to extend to their illegitimate or natural children, for 
article 222 says only, “ that such acknowled nent shall-not be made in- 
favor of the children produced by an incest: .us or adulterous connex- 
ion.” Now, article 221 says in positive terms, that the acknowledg- 
ment of an illegitimate child shall be made by a declaration before ¢ 
notary public in presence of two wiinesses, and provides that no other 
acknowledgment shall be made in favor of children of color. This last 
proviso contains a negative, pregnant with an aflirmative, and un- 
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doubtedly means, as we said in the case of Robinett et al. v. Verdini’s 
vendces (14 La, 545), that any other proof of acknowledgment should 
be excluded when offered by children of color. It can not mean any- 
thing else, for article 226, by which illegitimate children who have not 
been legally acknowledged, are allowed to prove their paternal desceut 
provided they be free and white; provided, also, that free illeyitimate 
children of color may also be allowed to prove their descent from a father 
of color only ; and it is obvious that the last restriction was inserted 
into the law, because with regard to his white father an illegitimate child 
of color is not allowed to prove that he has been acknowledged, but 
in the manner pointed out in article 221, to wit, by authentic evidence; 
and that, therefore, he can not resort to any other kind of proof but 
when his father is a man of color.” 

This is the settled jurisprudence of the State, and we are of the 
opinion that the defendant was not under any disability to acknowledge 
in the mode by public act before a notary and witnesses, the decedent 
as his natural son. We donot find thatinjustice has been done towards 
the two sisters of the deceased, J..A. Williams or J. A. Bingaman, for 
the judgment expressly reserves their right to institute proceedings to 
establish and recover any share or interest they may by law be entitled 
to in the succession of their brother. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be aflirmed, with costs in both courts. 

Rehearing refused. 





No. 2177.—Citry or New Or.eans v. O. E. HA. 


A party cannot make an appearance by rule to set aside a judgment by default on the gronnd 
that the proceeding against him was informal, and contrary to law; and’at the same time 
urge the exception of want of citation. 

Alleged errors in the assessment roll must be proved, and it must be shown that the party com- 
plaining has in vain endeavored to have them corrected in the manner prescribed by law. 


PPEAL from the Fourth District Court, parish of Orleans Théard, 
J. F. Michinard, for plaintiff and appellee, Clarke & Bayne and 
Renshaw, for defendant and appellant. 

Howe t, J. This is a suit by special and summary proceeding for 
the collection of the taxes of 1867, in which a default was taken in the 
Fourth District Court for the parish of Orleans, on the sixteenth of 
January, 1869. On the thirtieth of the same month the defendant ex- 
cepted ‘to the demand of plaintiff, on the ground that he has had no 
citation or notice as the law requires,” and he prayed that the suit be 
dismissed. Oh the same day the following rule was filed: ‘‘On motion 
of Clarke & Bayne and Renshaw, attorneys for O. E. Hall, and on sug- 
gesting to the court that an exception has been filed herein by said 
Hall, it is ordered that plaintiff show cause on Monday the eighth of 
February, 1869, at ten o’clock, A. M., why the default herein taken 
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should not be set aside, ‘ie proceedings taken by the city of New Or- 
leans herein, being informal'and contrary to law.” 

This rule, after hearing evidence thereon, was discharged, and on 
the same day upon motion of counsel and filing an answer, the judg- 
ment by default was set aside. In the answer the defendant, “ reserv- 
ing his exception heretofore filed and averring that he ouvht not to be 
compelled to answer over for want of due citation and statement of 
plaintiff’s demand, and by protestation, answers that said tax has not 
been lawfully assessed and is not due from this respondent.” 

Upon introducing in evidence the tax bill stamped, ‘‘ published ae- 
cording to law, (signed) William S. Mount, Treasurer,” judgment was 
rendered against the defendant, who appealed and who now contends 
that the law under which the plajntiff has proceeded (act of 1868, No. 
197), does not authorize the city to proceed in this summary moje 
without citation in person or at the domicile, as the record does not 
show that a judgment for said taxes had been rendered against him, 
as contemplated by said act. 

Admitting defendant’s construction of said statute to be correct, and 
that it does not authorize judgments to be rendered against defaulting 
tax payers for the taxes of 1867, upon simple publication of notice in 
the official journal without specifyiug their names, except in cases 
where judgments have been rendered in 1868, in courts which may be 
without. jurisdiction thereof under the Constitution of 1868, upon 
which point we express no opinion, yet he may, in strictness of plead- 
ing, be held to have waived any objection on this score, as there is no 
evidence in the record that his exception for want of due citation has 
ever been overruled, or that he has demanded a trial thereof before 
proceeding to the trial of any other issue. The rule to set aside the 
default, on the ground that the proceeding against him was informal 
and contrary to law, is not an exception based on a want of citation, 
and the suggestion therein that an exception had been filed is not a 
reservation of the exception. The rule asked that the default be set 
aside, while the exception asked that the suit be dismissed; and, 
although the evidence adduced on the trial of the rule may have sus- 
tained its allegations (a fact immaterial to the question of pleading), 
yet in making an appearance to file and try it, he waived his exception 
and practically admitted having notice of the suit. He cannot thus 
make an appearance and at the same time urge a want of citation. 4 
L. 91; 5 L. 258; 10 R. 13; 1 A. 323; 11 A. 195, 197. The taking of 
the rule is an unusual proceeding. 

As to any errors in the assessment they must be specially alleged 
and proved, and it must be shown that the defendant has in vain en- 
deavored to have them corrected in the manner prescribed by the law. 
11 A. 69, 195, 251; Acts 1856, p. 151 et seg. §§ 63, 65, 77, 78, 81, 82, 
94, 95. / 

Judgment aflirmed. 
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No. 1645.—Succession of A. A. DurPLANTIER, Deceased Wife of Thomas 
PENISTON.—Opposition to Tutership’s Account. 


PPEAL from the Second District Court of New Orleans. Thomas, 
J. Roselius & Philips, for opponent and appellant, Cyprian Du- 
four, for executor and appellee. 


Rerorter.—This case as before the Supreme Court in May, 1867, 
and remanded to give tl.. exeeutor an opportunity of producing evi- 
dence to establish the correctness of the account which he had filed on 
behalf of the deceased tutor. On the second trial no other evidence 
was offered than that which was before the court on the first trial. 
The judgment of the Dis ct Court was the same as the first. The 
questions involved in the cecision are set forth in the first opinion of 
the Supreme Court, reported in 19 Annual, page 277. 


TALIAFERRO, J. The circumstances attending this case are peculiar 
and anomalous. A natura: tutor who had under his administration 
for nearly eighteen years a large estate belonging to his minor child, 
died towards the close of the year 1862, without ever having presented 
an account of the tutorship. Shortly after the death of his father, the 
minor was emancipated and required from the executor of the estate 
of his father an account of the tutorship. An account was presented 
but owing to its informal character and the necessarily tedious ex- 
amination of a mass of papers accompanying it, the court referred the 
account to auditors. Pending the investigation by the auditors and 
before they were prepared to report, the whole of the vouchers and 
papers of every kind relating to the tutor’s administration were de- 
stroyed by the conflagration of the building in which they carried on 
their labors. The executor was called upon by an order of court to 
file another account. This he did stating the amount of the tutor’s 
indebtedness the same as in the account at first rendered, to wit: 
$64,135 31. 

An opposition was filed on the part of the minor, and with it a de- 
tailed statenrent of the amount claimed to be due him for proceeds of 
property sold by the tutor, revenues received by him from rent of 
houses, lots, ete.,-in New Orleans and in the parish of Jefferson, in- 
terest on the money received, etc., the whole running up to one hun- 
dred and ninety-nine thousand nine hundred and fifty-nine dollars and 
thirty-one cents. 


This demand is stated in the form of an account running from year 
to year, with the balances carried forward, bearing interest after 
allowing various credits and the commissions of the tutor on the 
revenues of the minor. 


Upon the trial of the case the opposition was overruled, judgment 
in favor of the minor was rendered for the sum stated by the executor, 
viz: $64,135 31. From this judgment the minor appealed, and the 
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appeal was before the Suprenc Court in Mav, 1867. See 19 Annual, 
page 277. 

The court at that time noting the very great discrepancy between 
the sum set down by the executor as due the minor and that claimed 
by the minor, and considering the loss of the papers which the tutor 
had preserved as vouchers to support his account of tutorship, and 
that the executor might by resorting to secondary evidence supply to 
some extent the evident deficiency of proof to establish the correctness 
of the tutorship account which he presented, reversed the judgment 
of the lower court and remanded the case. 

No action whatever was taken by the executor to amend his proof; 





he filed the same account again and was met by the same opposition. 
The court below reiterated its judgment and appareutly with stronger 
conviction of its correctness than when it passed upon it in the first 
instance. The opponent again appealed. We are left then to deter- 
mine this controversy from the incomplete data before us. 

We have gone over the ground under the best lights afforded. The 
claim of the minor in our judgment is sustained by preponderating 
evidence. We can by no means believe the account of the exceutor 
authenticated, and without proof to the contrary for the production of 
which ample opportunity was granted and none offered, we exnnot 
believe that the liability of the succession of the tutor ean be placed 
at the low figure at which the executor has fixed it. We are told that 
the amount was fixed by the tutor himsclf shortly before his death, 
and that his book of accounts relating te the administration of the 
minor’s property, together with the numerous vouchers accompanying, 
were intrusted by him to a notary since dead, a gentleman of probity, 
to make out a regular and formal account. The counsel of the ex- 
ecutor and the judge @ quo find much weight in the fact that the father 
of the minor himself stated the amount of his indebtedness to his 
child, and that it should be presumed right. 

We regret that the evidence in the record docs not enable us to 
concur with these views, so creditable to their charity. We find from 
the record that the tutor sold property of the minor to an amount ex- 
ceeding one hundred and twelve thousand dollars, every dollar of 
which we have no doubt he reecived. 

On the twenty-fifth of April, 1857, real estate in Je“ -rson was sold 
for $25,140; on the tenth of May, 1858, slaves were sold to the amount 
of $3935; and in the month of February, f°°9, a further sale of real 
estate in Jefferson was made to the amount of 823,829. The invento- 
ries show in the minor ownership of various houses and lots in New 
Orleans and lots of ground in Jefferson. Voisin, a witness testifies 
that he was for six or seven years the agent of the tutor in the cok 
lection of rents. He says that the rents of houses and lots and of 
vacant lots for gardens, etce., amounted to from 8600 to $800 per 
month, adding to this the interest on money in the hands of the tutor, 
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proceeds of the sales of property, the minor must have had a revenue 
of over ten thousand dollars per annum after 1857; and tlis must have 
increased after the large sale of his Jefferson property in 1860. From 
some accounts and memoranda of Voisin, in evidence, the cost of 
erecting buildings on lots of the minor on Apollo and Terpsichore 
streets in 1860, was $12,000. This, with repairs of buildings from 
1858 to the end of 1862, makes the sum of $15,089 87. The rents, the 
witness states, immediately increased on the new buildings put up on 
Apollo and Terpsichore streets. The hire of the minor’s slaves before 
they were sold also helped to swell his large revenue. 

From aught that appears in the evidence we must conclude that the 
income of the minor exceeded quite largely al! the costs of repairs of 
buildings, the various other expenses of the property, and his own 
support, clothing and cducation. 

As we have already said, the evidence prepontlerates in favor of the 
minor’s claim. We think that judgment must be rendered in his 
favor. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be annulled and reversed, and that the opponent 
Joseph Allard Peniston have and recover from the suecession of his 
late father Thomas Peniston, the sum of one hundred and ninety-nine 
thousand nine hundred and fifty-nine dollars and thirty-one cents with 
interest thereon at five per cent. per annum from the first day of 
February, A. D. 1864, with legal mortgage, to be paid by preference. 
The costs to be borne by the succession. 








No. 2243.—Srate or Lovuistana v. GrorcE Musron. 
The bill of indictment for the crime of ombezziement must designate the. thing embezzled. 
Charging the accused with the embezzlement of the cum of cleven dollars is insuflicient 
to hold the prisoner. 


PPEAL from the First District Court of New Orleans, “%ell, 3. 
S. Belden, Attorney General, for the State; EL. Filleul, for defend- 
ant and appellant. 

LupeEtinG, C. J. This record shows that George Muster was con- 
victed of embezzlement, that he was sentenced to ciehteen monthy 
imprisonment at hard labor, and to pay the cost of the prosecution. 

Our attention has been directed to several alleged errors apparent 
upon the face of the record. It will bo necessary to notice only one 
of them. 

The indictmcnt recites “that the prisoner did reevive and take into 
his possession for and on account of the said O. E. Hall the sum of 
eleven dollars so received as aforesaid, the said George Muston then 
and there fraudulently and feloniously did wrongfully usec, conceal, dis- 
pose and otherwise embezzle contrary to the form of the statute.” 


tie Le 
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The defect is, the thing embezzled is not indicated. The statute declares 
“that in prosecutions for embezzlement or larceny of bank notes, 
checks, bills of exchange, promissory notes, gold or silver money, or 
of any other property of that kind, it shall not be necessary to sct 
forth in the indictment a minute and detailed description thereof, but 
a general allegation of the amount, and the thing embezzled or stolen 
shall be sufficient.” It is necessary to designate the thing embezzled. 
What is the prisoner charged in the indictment with embezzling? The 
sum of eleven dollars. But the indictment does not inform us in what 
“the sum of eleven dollars” consisted; it is not alleged that the sum 
embezzled consisted in gold or silver dollars or in currency—whether 
in two or more coins or treasury notes or bank bills. The defect is 
one of substance and not of form, and the omission vitiates the indict- 
ment. Acts of 1855, § 82; 10 An. 230; 20 An, 49. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be avoided and reversed, that the verdict of the jury 
be set aside, and that the case be remanded to be proceeded in accord- 
ing to law. 





No, 2292.—TueE Strate, ete., ex. rel. C. Roman, President, ete., v. Tar 
JUDGE OF THE Srxtu District COURT FOR THE PARISH OF ORLEANS. 


An appeal bond is lawful and operc:ive when signed by two or more surcties who bind 
themselves each for a stated sum or portion of the bond, the aggregate amount of the 
respective sums being the tull amount required by law. 


PPLICATION for a writ of prohibition.. A. & M. Voorhies, for 
relators. 

Rerorter.—The question of the validity of an appeal bond, where 
the sureties thereon limit their liability to a certain amount was first 
determined in the case of Bastable’s Heirs v. Succession of Denegre 
in the month of June, 1863, by the Supreme Court organized under the 
Constitution of 1864. The question arose in that case on a motion to 
dismiss the appeal on the ground that the bond was invalid, the sure- 
ties having divided their liability. In that case it was held that the 
sureties could limit their liability. That case which is still pending 
in the Supreme Court forms a precedent for the decision in this case, 
Mr. Chiet Justice Ludeling and Mr. Justice Taliaferro dissenting from 
the majority of the Court. 

Howe, J. The question to be decided in this case is whether a bond 
furnished for a suspensive appeal is lawful and operative when executed 
by two or more sureties who bind themselves each for a stated sum or 
portion of the bond. The aggregate amount of the respective sums 
being the full amount required by law. 

This question was discussed and determined in the affirmative in 
the case of Bastable’s Heirs v. Succession of Denegre, decided on 
motion to dismiss in June, 1868, but which has not yet been reported 
for the reason that the cause has not yet been tried on the merits. We 
adhere to the opinion expressed in that case, and are therefore con- 
strained to decide that the.writ demanded herein must issue. 
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It is therefore ordered that a writ of prohibition be issued as prayed 
for, directing the respondent to proceed no further in the case of M. 
Marinoni v. The Pelican Mutual Insurance Company of New Orleans. 


LuDELING, Chief Justice, dissenting: 


In this case I concur in the decree, although I dissent entirely from 
the views expressed by the court. The relator avers that in the suit 
entitled M. Marinoni v. The Pelican Mutual Insurance Company of 
New Orleans a judgment was rendered against the company for $7500 
with five per cent. per annum interest from twenty-second day of March, 
1868; that within the legal delays he applied for and obtained an order 
for a suspensive appeal, and he executed an appeal bond for the amount 
required by law in favor of the clerk of said court. He avers further 
that a motion was made by the plaintiff in said suit to quash the sus- 
pensive appeal on the ground that the bond furnished was not such as 
the law required; that each of the sureties on the bond had limited his 
responsibility to a part only of the bond, instead of binding himself 
for the whole amount of the bond, and that the suspensive appeal was 
dismissed. 

‘They aver that unless restrained by the mandate of this court the 
District Judge will continue to entertain usurped jurisdiction of the 
vase and will permit the execution of the judgment notwithstanding 
the suspensive appeal. They pray for writs of prohibition and man- 
damus against the judge, sheriff and clerk. 

The District Judge has acknowledged service of the petition for the 
writs of prohibition and mandamus and waived service of the rule 
nisi ; and he has furnished in writing the reasons for his decision. 

He says: ** The point to be decided is whether an appellant can fur- 
nish bond for a suspensive appeal with two or more sureties, who ob- 
ligate themselves, each for a stated sum or portion of the bond?” And 
[think he answers the question correctly in the negative. The law 
requires the surety to be bound in solido ; if there be more than one 
surety on the bond each one must be bound for the whole amount in 
favor of the payee. This is what article 2036 of the Civil Code de- 
clares is to be bound in solido, Toul. vol. 6, No. 723; Path. on Obli- 
gations, No. 261. Article 575 of the Code of Practice requires the 
appellant to give ‘‘a good and solvent surety, residing within the 
jurisdiction * * * as surety for the payment of the amount of the 
judgment.” 

The judicial surety is bound absolutely for the debt. C. C. article 
3014, 3035. 

Whether the sureties may limit their liabilities by agreement among 
themselves is not a question for decision in this case. I think they 
can not bind themselves in a manner different from that in which the 
law says they shall be bound toward the payee of the bond. The ap- 
peal “ bond is taken with reference to the law and must be construed 
by it.” C. C. 3035; 3037 ; 2 La. 399; 9 R. 538; 4 An. 373; 7 An. 539, 570; 
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12 An. 69; 13 An. 604. The principal in the bond is bound in the sum 
of eleven thousand five hundred dollars, and the conditions in the bond 
are as follows: ‘‘ Whereas, the above bounden Charles Roman, Presi- 
dent of the Pelican Mutual Insurance Company of New Orleans, this 
day filed a petition of appeal from a final judgment rendered against 
said insurance company in the suit of M. Marinoni v. The Pelican 
Mutual Insurance Company of New Orleans in the Sixth District Court 
for the parish of Orleans on the day of ———. 

Now the condition of the above obligation is such, that the above 
bound Charles Roman, President of the Pelican Mutual Insurance 
Company, shall prosecute his appeal and shall satisfy whatever judg- 
ment may be rendered against him as President, or that the same shall 
be satisfied by the proceeds of the sale of estate, real or personal, if 
he be cast in the appeal, otherwise that the said surety shall be liable in 
his place. Ard then follows the signatures of the parties to the bond 
with different amounts, in figuies, after the signatures of the sureties, 
In the case of Slocomb ef al. v. Robert this court said: “It has been 
urged that we have often said ‘in whatever manner a man binds him- 
self he shall zemain bound.’” ‘This may be true in mere conventional 
obligations, but not in judicial bonds taken by a sheriff from persons 
in his custody. In such a case the sheriff has no power to take any 
other bond but that which he is authorized by law to take. Any 
clause which is superadded must be rejected, and any that is omitted sup- 
plied.” They offered themselves as sureties on an appeal bond, and 
their responsibility is fixed by the law. My opinion is that sureties on 
an appeal bond can not limit their liability to the appellee, and that 
they are bound in solido, as the law contemplated they should be, each 
for the whole debt, notwithstanding any attempt on their part to limit 
their responsibility. I think therefore that the bond is valid. 


Taliaferro, J., dissenting : 


When a party agrees to sign an appeal bond as surety he consents 
to bind himself as the law requires him to be bound, and he ought not 
to be heard to gainsay his obligation. The purpose of the law in re- 
quiring the parties to be bound solidarily is to secure the speedy and 
practicable execution of the judgment appealed from in the event of 
its confirmation on appeal. This purpose would be prostrated if the 
appellant were allowed to give a bond signed by sureties bound each 
for a portion only of the amount of the bond. If this doctrine was 
admitted, an appellant might give an indefinite number of sureties 
each bound for a minute part of the amount, and thus practically 
render the judgment against him nugatory after its confirmation by 
the appellate court. 

I concur with the Chief Justice in dissenting from the opinion of the 
majority of the court. 
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No. 1548.—F. M. Fisk v. R. M. Montcomery. 


An application for a new surrender of an insolvent is a new suit and not a continuation of the 
first proceedings against tke insolvent, and if not brought until after the passage of the 
bankrupt laws by the United States, cannot be entertained by the State courts. 

The passage of the genera! bankrupt laws by the United States superseded all State insolvent 
laws. 19 An. 497. 


PPEAL from the Fifth District Court of New Orleans. Leaumont, 
J. T.A. Bartlette, for plaintiff and appellant. G. L. Bright, for 
defendant and appellee. 

Howe .t, J. This suit was brought in June, 1866, to compel the 
defendant ‘‘ to make a new surrender of his property for the benefit of 
his creditors according to law ;” was put at issue, and when called for 
trial on sixth November, 1867, the defendant pleaded the peremptory 
exception that Congress having adopted a general bankrupt law, the 
insolvent laws of this State are thereby superseded and no State law 
now exists to sustain the action. This exception was maintained and 
the plaintiff has appealed. He contends that the jurisdiction of the 
Fifth District Court over the subject matter had fully vested, and was 
not divested by the subsequent passage of the bankrupt law, and he 
cites, in support of this position, the cases of West v. His Credit- 
ors, 5 R. 261; 8 R. 123; Dwight v. Simon, 4 A. 493; Makins v. Their 
Creditors, 19 A. 497. 

These cases go no further than to maintain the jurisdiction of the 
State courts where the surrender had actually been made and the 
insolvent proceedings were pending when Congress passed the bank- 
rupt laws. Here the proceeding is to force a new surrender and before 
the surrender is ordered, the law under which it can be made and con- 
ducted is superseded or suspended (15 A. 602), and consequently the 
judge a quo did not err in dismissing the action to force the surrender 
which is authorized by the Code, admitting that any of the articles of 
the Code on the subject of the cession of property are now in force. 

This suit cannot correctly be considered a continuation of the suit 
of R. M. Montgomery v. His Creditors, but is a new suit based on a 
course of action alleged to have arisen since the surrender was made, 
and is in express terms for a new surrender. 

Judgment affirmed, 
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No. 1954—Mayor AND CounciL oF THE City or CARROLLTON et 
als. v. Boarp or MretrrovoriraN Po.ice et als. 


The act of the Legislature of March 17, 1859, incorporating the city of Carrollton authorizes 
suit to be brought by the Mayor and councilmen for and on behalf of the city. 

The affidavit of the Mayor that the interest of the city is above five hundred dollars is sufli- 
cient to give the Supreme Court jurisdiction of the appeal. 

Under the charter the city of Carrollton is dispensed from giving bond in case of appeal, Act 
approved seventeenth of March, 1859. 

The act of the Legislature of September 14, 1868, creating a metropolitan police district re- 
pealed so much of the charter of the city of Carrollton approved March 17, 1859, 2s gave 
to the Mayor of said city the control and administration of the police. 

The act of the Legislature cf September 14, 1868, took away all control over the police ot tho 
city of Carrollton from the Mayor and vested the same in the Board of Metropolitan Police, 
and the Mayor and council in their representative capacity having no right in themselves 
to administer the police, they cannot question the constitutionality of the act of the Legis- 
lature vesting the power of policing the city in the Board of Metropolitan Police. 

A party wishing to have the constitutionality of an act of the Legislature tested before the 
courts must disclose an interest in his individual or representative capacity that is affected 
by the statute of which he complains. 

That part of the act of the Legislature of September 14, 1868, creating a metropolitan 
police district and providing for the government thereof, which divests the Mayor and 
Council of the city of Carrollton from all control over the police of said city and vests the 
same in the Board of Metropolitan Police created by the act, is constitutional and valid. 


PPEAL from the Second District Court, parish of Jefferson. Par- 

dee, J. B. C. Elliot and N. Commandeur, for plaintiffs and appel- 

lants. J. Hawkins, for defendants and appellees, FV. Filleul on the 
same side. 

Wrty, J. Appellees move to dismiss this appeal on the following 
grounds, viz: 

First—Because the city of Carrollton is not a party to this suit. The 
plaintiffs being ‘‘ one Mayor, six councilmen and five policemen of the 
city of Carrollton,” who sue in their official capacity. 

Second—Because the plaintiffs and appellants have given no appeal 
bond. 

Third—Because the record does not show that the interest of each 
and all the appellants in the matter in dispute exceeds five hundred 
dollars. 

The section of the act approved seventeenth March, 1859, en- 
titled ‘‘an act to incorporate the city of Carrollton,” provides: 
“That the affairs of said city of Carrollton shall be administered by 
a Mayor and eight councilmen, and in and by the name of Mayor and 
Council of the city of Carrollton. The said corporation shall be and is 
hereby made capable in law, to sue and be sued, plead and be 


impleaded, answer and be answered, defend and be defended in any 
court or courts of record or justice or other place whatever; but in all 
judicial proceedings where, by existing laws, bond and security is 
required from litigants, the city of Carrollton shall be dispensed from 
furnishing bord or security.” * * Act of 1859, 219, No. 277, 
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This suit is filed by the Mayor and six councilmen of the city of 
Carrollton in their oflicial capacity. We consider the city of Carroll- 
ton the real party plaintiff in this suit. The act incorporating the city 
of Carrollton, a part of which we have just quoted, expressly declares 
that the city may sue and be sued in the name of the Mayor and 
Council of the city of Carrollton. 

The majority of the councilmen have the right to sue in the name of 
the board. 3. M. 495. 

The city of Carrollton is dispensed from giving bond. 

The Mayor has filed his affidavit in this court stating that the interest 
of the city of Carrollton in the matter in dispute exceeds five hundred 
dollars. This is suflicient to give this court jurisdiction. 

It is therefore ordered that the motion to dismiss be overruled. 


ON THE MERITs. 


The city of Carrollton has enjoined the Board of Metropolitan 
Police from discharging police duty within the limits of their corpo- 
ration, alleging that said board without the color of right, justice or 
law has assumed the administration of the police of that city, prevent- 
ing by threats and violence the policemen appointed by them from 
acting in their capacity. They also allege that the act organizing the 
metropolitan police district and providing for the government thereof 
is unconstitutional in various respects. , 

The defendant moved to dissolve the injunction on the following 
grounds : ‘ 

First—That the injunction issued without any warrant or authority 
of law. 

Second—That the corporation of Carrollton withdrew their police 
force then on duty under its charter, and allowed the force organized 
under the metropolitan police law to take charge of and police said 
city. 

T hat—That the metropolitan police aet authorized the defendant to 
control the police of Carrollton, and it repealed that part of its charter 
inconsistent therewith. 

The court sustained the motion and dissolved the injunction. 

Plaintiffs have appealed. 

The right to administer their police was conferred on the plaintiffs 
by an act to incorporate the city of Carrollton approved seventeenth 
of March, 1859, the eighth section thereof providing: “ that in addition 
to other duties therein laid down the Mayor of said city shall super- 
intend the police thereof,” ete. 

The corporation only derived its authority from the Legislature ; it 
is the creature thereof and has no powers over the police except such 
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as the law confers. The act of fourteenth September, 1862, establish- 
ing a metropolitan district and providing for the government thereof, 
embraces the city of Carrollton within the police district and confers 
on the defendant full powers to administer the police throughout the 
district ; it also repeals all laws in conflict with the provisions thereof, 
and took effect from and after its passage. 

Then what right have plaintiffs to claim the jurisdiction or the 
control of the police of Carrollton? All their powers over the subject 
matter have been withdrawn by the same authority which conferred 
them and which gave life to the corporation itself. 

Having no powers themselves to supervise the police of their cit) 
what interest have they in testing the constitutionality of the provi- 
sions of the act which do not concern themselves. 

They say the act complained of confers judicial powers on the Metro- 
politan Police Board in violation of seventy-third article of the eonsti- 
tution ; that it violates the ninth article which protects the rights of 
the people to be secure in their property ; that it infliets strange and 
unusual penalties; that it confers power on said board to tax the 
people of Carrollton ; that it provides for the holding of an office and 
the paying of a salary to a person who already holds the office of 
Lieutenant Governor, in violation of articles furty-one and one 
hundred and seventeen of the Constitution; that it violates article 


one hundred and fifteen by referring to various acts ; that many of its 


provisions are contrary to and inconsistent with its title, in contraven- 
tion of article one hundred and fourteen of the constitution, and tha: 
it violates the constitution of the United States. 

Assuming that some of its provisions do conflict with the constitu- 
tion, does the act violate any of the constitutional rights of the 
plaintiffs? Does it impose a tax upon the corporation, infringe upon 
their rights of property or authorize the exercise of judicial powers by 
said board toward them ? 

If the act subjects the people of Carrollton to unjust taxation and 
the strange and unusual punishment complained of, they have a 
remedy through the courts by which to avert the infringement of their 
constitutional rights. 

In all these matters the corporation of Carrollton, in the opinion of 
the Court, is without interest; it is not affected by any of the provi- 
sions of the act, which they say violate the articles of the constitution 
of this State and of the United States. 

The court cannot entertain abstract questions of law, presented by 
parties without interest and wholly unaffected by the illegalities and 
unconstitutionalities complained of. Whether the title of the act is 
sufficiently comprehensive to embrace all its provisions is immaterial ; 
it is certainly broad enough to cover the provision making Carrollton 
a part of the police district, and also the provisions withdrawing 
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police powers from the corporation of Carrollton and conferring the 
same on the defendants, the Board of Metropolitan Police. The 
provisions, at least, of the act divesting the plaintiffs and investing 
the defendant with police powers, are not violative of article one 
hundred and fourteen of the constitution ; and that is the only interest 
plaintiffs can have in raising a constitutional objection. 

In Diamond v. Cain, lately decided, where the same constitutional 
questions were presented, this court held that Diamond was without 
interest to injoin the Superintendent of the Metropolitan Police from 
the discharge of the functions of his office, and that if he had sufficient 
interest to inquire into the constitutionality of the provisions com- 
plained of, and even if they should be held to be unconstitutional, as 
alleged, that would not render the balance of the act unconstitutional. 

We now undertake to pass upon the constitutionality of the act in 
question, only so far as the same is presented properly by the issues of 
this case. So far as that act affects plaintiffs or concerns their interests, 
we are decidedly of opinion that it is constitutional. We think it 
constitutionally divests the plaintiffs of all police powers and confers 
the same upon the Board of Metropolitan Police. 

We think therefore that the plaintiffs were wholly without interest 
fn the matters complained of; that they injoined the defendant 
without any warrant or authority of law. and that the District Judge 
did not err in maintaining the motion to dissolve. 

It is therefore ordered that the judgment be aflirmed with costs. 








No. 753.—E. HotiinasHeEap v. L. Sturais, Executor. and another. 


The act by which a testamentary disposition is revoked must be made in one of the forms 
prescribed for testaments and clothed with the same formalities. 

A noncupative will by private act, not having veen read by the testatrix to the witnesses, nor by 
one of them to the rest, in her presence, is invalid as a testiment, and will mt operate as 
8 revocation of a valid will. 

A letter written by the testator, posterior to the date of the last will, not clothed with the for- 
malities required for a testament, will not operate a revocation of the last will and testa- 
ment of the deceased. 


PPEAL from the Fifth District Court, parish of East Feliciana. 
Posey, J. W. F. Kernan, for plaintiff and appellant. Cross, 
Hardee & Muse and E. T. Merrick, for defendant and appellee. 

Wrty, J. Mary Kelper, wife of the defendant, Louis Sturgis, died 
without issue, leaving considerable property in the parish’ of East 
Feliciana, and leaving her olographic will made in 1851, which was 
duly admitted to probate and ordered to be executed. 

In this will, after making certain special legacies, she devised the 
mass of her estate to John R. Sturgis, the son of her husband by a 
former marriage, reserving, however, to the latter the usufruct, use 
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and habitation thereof during his life time and making him executor 
of the will. 

The plaintiff, E. Hollingshead, the mother and foreed heir of the 
deceased, claims her property on the ground that the olographie will 
has been revoked by a posterior will, in nuneupative form, under 
private act, made in 1859, and also by a letter of the testatrix to her 
mother after the confection of the second will, informing her of the 
change in her testamentary disposition and that John R. Sturgis, 
her universal legatee in the olographic will, should not have one 
cent of her property. 

The nuncupative will by private act was contested by Sturgis and 
adjudged to be null and void on the ground that the necessary formal- 
ities for a valid testament had not been complicd with, the same having 
been written out of the presence of the witnesses and not read to them 
by the testatrix, nor read by one of the witnesses to the rest, in the 
presence of the testatrix, as required by article 1575 of the Civil Code. 

Plaintiff secks to have the olographie will annulled and to receive 
the property as sole surviving forced heir of her deceased daughter on 
the ground that the letter which was dated written and signed -by the 
deceased, and the posterior will, in nuncupative form, by private act, 
although invalid as testaments, are sufficiently formal, as revocatory 
acts, to set aside the olographic will. She demands, however, that if 
the olographie will be net ‘annulled, that the legacies thereof be 
reduced to the disposable portion, and that she have judgment against 
the executor for the amount due her as forced heir. , 

This demand is denied by the defendants who declare that the nun- 
cupative will under private act being declared illegal and invalid for 
want of proper formalities, cannot revoke a valid will, and also that 
the letter of the twenty-ninth of September, 1859, cannot revoke the 
last will and testament of the deceased. 

The court below rejected the prayer for the revocation of the 
olographic will, decrceing that the legacies thereof be reduced to the 
disposable portion and that plaintiff have judgment only for the 
amount due her as forced heir. 

Plaintiff has appealed. 

It is not pretended that the letter and nuncupative will are valid as 
testaments, but it is urged that they are acts clothed with sufficient 
formalities to revoke the olographie will under which the defendant, 
John R. Sturgis, claims the property of the deceased as universal 
legatec. 

What are the formalities of acts of revocation? Article 1685 of the 
Civil Code declares that “ The act by which a testamentary disposition 
is revoked must be made in one of the forms prescribed for testaments, 
and clothed with the same formalities.” 

The nvneupative will by private act was not clothed with the neces- 
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sary formalities prescribed by article 1575, not having been read by 
the testatrix to the witnesses, nor by one of them to the rest in her 
presence. 

It was a nullity under article 1588, which declares that the formali- 
ties to which testaments are subject “ must be observed,” otherwise 
they are null and void. 

If the nuneupative will upon which plaintiff relies in this suit to 
establish the revocation be invalid, as a will, for want of proper 
formalities, as has been decreed, it cannot be valid as a revocatory 
act, because the law prescribes for the latter the same formalities. C. 
C. 1685. The revocation of testaments mentioned in article 1684 of 
the Civil Code is explained by articles 1635, 1686, 1687, 1688 and 1629, 
from all of which we collect that there are two modes of revoking a 
valid testament, the one by a written instrument intended as a testa- 
ment or last will, and the other by an act intended to take effect in the 
life time of the testator which is contrary to the disposition of the 
testament, such as a donation inter vivos or a sale of the property 
bequeathed. 

If the testator elects the former he must pursue the rule laid down 
by article 1635 and clothe the instrument intended to take effect in the 
future with all the formalities of a solemn act. If, however, he desires 
the revocation to be effective in his life time he must conform to the 
mode indicated by articles 1688 and 1689. 

The pretended nuncupative will does not conform to either of the 
modes indicated by law, and therefore produces no revocation whatever, 

The decision in Fuselier v. Masse et al., 4 L. 427, upon which the 
plaintiff relies to sustain her position, that an instrument invalid as a 
will, on account of its informalities, may be valid as an act of revoca- 
tion, was rendered upon an instrument executed in 1799, long prior to 
the enactment of the Civil Code; and we cannot regard that decision 
as a judicial interpretation of any of the articles of our Code to which 
we have adverted. 

The letter written by the testatrix to the plaintiff on twenty-ninth 
September, 1859, was not a testamentary disposition. It was not a 
solemn act, although written dated and signed by her. It evidently — 
was not intended as such. It contained no institution of heir, no 
dispositions causa mortis, nor any expressions indicating a last will. 
C. C. 1564. 

It was merely an ordinary leitcr to her mother in which she expressed 
dissatisfaction with her wniversal legatee, saying, “I told John if he 
went back to his wife I would not give him one cent of my property. 
I have changed my will and he shant have one cent of it. I am satis- 
tied with him,” ete. 

This letter does not furnish evidence of that formal and solemn 
character necessary to establish the revocation of a will. C. C. 1564, 
1563, 1453, 1455 and 1685. 

It is therefore ordered that the judgment —_—7 from be affirmed 
with costs, 
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No. 60.—StTate or LovistANa ex rel. EuGENE McCartuy v. WIL- 
LIAM J. MANNING. 


An appeal will not lie from an interlocutory judgment permitting a prayer for a jury to be filed 
and continuing the case, nor for sustaining a challenge to the array of jurors. If these 
orders have been improperly rendered they may be corrected on appeal from the final 
judgment. C. P. 566; 11 R. 486. 


PPEAL from the Sixth District Court for the parish of Orleans. 
; Cooley. J. S. Belden, Attorney General, and A. P. Field, for plain- 
tiff and appellant, Braughn & Ogden, for defendant and appellee. 

Howe, J. The plaintiff in his petition of appeal ‘‘represents that 
on the decision and interlocutory judgment rendered in the foregoing 
case there is manifest error that works are irreparable injury to the 
relator,” and he prays for the appeal which is now before us. 

We find by the record that there were two orders or interlocutory 
judgments from which it seems that an appeal was thus sought to be 
taken, one permitting the defendant on the nineteenth June, 1869, the 
day the cause had been fixed for trial, to file a prayer for a jury and 
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ordering the case to be continued to the second July, the other ren- 
dered on the second July, 1869, sustaining a challenge to the array of 
jurors, discharging them from further attendance and continuing the 
case. 

The appellee has moved to dismiss the appeal on the ground that 
the orders appealed from do not work irreparable injury, and in our 
opinion the motion should prevail. 

The law does not favor the bringing of a case before the appellate 
tribunal in fragments, and therefore provides for an appeal from inter- 
locutory judgments only when the injury they cause may be irreparable. 
The orders complained of in this case are not of that character. If 
erroneous they may be corrected on appeal from the final judgment, in 
case that final judgment should be given against the relator. If the 
final judgment should be in his favor the alleged error will not affect 
him. The delay of which he complains is not such an injury as author- 
izes an appeal. 3 M. 325; 10 M. 442; 11 M. 276; 3 N. 8.25; 15 L. 
521; 1 N. 8S. 599; 11 R. 486. 

It is therefore ordered that the appeal herein be dismissed with costs 








No, 36.—C. Yar, Jr., & Co. v. Oliver & DRAKE. 


The affidavit of a party, received without objection, showing that a letter book has been lost, 
which contains the correspondence between the defendants and their agent or depositary, 
is sufficient to authorize the introduction of secondary evidence to prove their contents. 

The agent or depositary of cotton, during the late war, cannot be held liable, where it is shown 
that it was destroyed by overpowering force. 


PPEAL from the Twelfth Judicial District Court, parish of Ouach- 
A ita. Crawford, J. J. & S. McEnery, for plaintiffs and appel- 
lants, Isaiah Garrett, for defendants and appellees. 

TaniArerno, J. The plaintiffs bring this suit against the defendants 
for six bales of cotton, on the following ground. They allege that they 
are assignees of certain receipts of defendants given in February, 1862, 
to H. H. Howard for their receipt on storage of the six bales of cotton 
sued for, the defendants being at that time merchants in the town of 
Trenton, and keeping a warehouse for the storage of cotton brought 
to that place for shipment. The receipts specify the marks and 
weights of the bales. From the widow of Howard, who died in 1864, 
the plaintiffs aver they received the receipts regularly assigned and 
delivered to them by one Townsend as the agent of the widow and 
natural tutrix of the decedent Howard. 

The defendants in their answer admit that they received the cotton 
specified, and aver that soon after the receipt of the cotton the reb-1 
authorities, then holding rule in this portion of the country, issued 
orders for the removal of all cotton lying near the Ouachita river, at 
least two miles back from the river, or burned. That defendants in- 
formed all their customers of the peril to which their cotton was ex- 
posed, and they were requested by Howard to have his cotton re- 
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moved, which they did accordingly, and had it placed under a shed, 
and employed a man to take care of it. That afterwards during the 
war this cotton shared the fate of all other cottons exposed in like 
manner to the vicissitudes of war; that it was lost by no fault or 
neglect of theirs, being destroyed by overpowering force and various 
agencies utterly beyond their power to control. 

The defendants had judgment in their favor, and the plaintiffs ap- 
pealed. 

A bill of exceptions was taken to the ruling of the court admitting 
certain testimony objected to by plaintiffs on the ground—First, that 
parol testimony is inadmissible to prove the contents of instruments of 
writing disclosed in the interrogatories and answers, the loss or de- 
struction of which not having been first proved. Second, that the 
evidence sought to be introduced disclosed better and higher evidence 
than the parol testimony offered; which objections were overruled by 
the court. 

The plaintiffs further objected to the admission in evidence of a 
newspaper advertisement specifying the loss by the defendants of 
their letter book in which were copies of the letters that passed be- 
tween defendants and Howard in relation to the removal of the cotton. 

We think the objections were properly overruled. True, it appears 
that the advertisement was inserted in the paper after the institution 
of the suit. But we find the affidavit of one of the defendants in 
which he swears to the loss of the letter book containing the corres- 
pondence between Oliver & Drake and Howard who deposited the 
cotton with them. No objection to this affidavit was made. We 
think, under the state of the facts shown, the defendants were author- 
ized to introduce the secondary evidence. 

The proof fully sustains the defendants, and we are satisfied that the 
judgment of the lower court has done justice between the parties: 
8 L. R. 517. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 








No. 62.—Joun C. Rocers et al. v. C. H. Morrison, Executor, et ai. 


The Parish Court is without jurisdiction ratione materia in a suit to annul a sale, when the 
property involved excceds in value the sum of five hundred dollars. Constitution of 1868, 
art. 87. 

Where the evidence shows that the testamentary executor has been recreant to his trust, and 
has administered the estate with a total disregard of the interests of the creditors and heirs, 
he will be removed from office, and a dative testamentary executor will be appointed ac- 
cording to law. C. C. 1149. 

In a suit by the creditors against the executor to remove him from office, evidence offered by 
the executor, impugning the motives of the attorneys who bring the suit, is irrelevant to 
the matters at issue, and not admissible. 


PPEAL from the Parish Court of Ouachita. Ray, Parish Judge. 
Stubbs & Cobb, for plaintiffs and appellants, Morrison & Farmer, 
for defendants and appellees. 
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Howe, J. The plaintifis, as ordinary creditors of John Liles, Sr., 
deceased, instituted this suit against the testamentary executor and 
A. Levi, the purchaser of the property hereinafter mentioned, to annul 
the sale and to cause the executor to be removed from his office. 

The decision recently made in the case of Swan v. Gayle will dis- 
pose of this case so far as it is a demand for the annulment of the sale 
and against the defendant Levi, since the property involved appears 
to be of value largely exceeding the sum of five hundred dollars. 

We will proceed therefore to examine the case upon its merits, only 
upon that branch which concerns the demanded removal of the ex- 
ecutor. 

John Liles, Sr., died in the parish of Ouachita on the twentieth of 
November, 1867; on the twenty-sixth of November, 1867, his testa- 
mentary executor having qualified, obtained an order for an inventory 
of the estate, and the inventory was accordingly made. The item with 
which we are specially concerned consists of the plantation on which 
the deceased was residing at the time of his death, and also a tract 
known as the ‘“‘Frantum Place,” which together are described in the 
inventory as containing five hundred and seventy and forty-three 
one hundredths acres, and are appraised at thirty-five dollars per acre; 
as the Frantum Place contains about two hundred and ten and one- 
half acres it thus appeared that the home place contained about three 
hundred and fifty-nine and one-half acres. 

On the twentieth of March, 1868, the executor obtained an order to 
sell the property of the estate, and it was accordingly advertised. In 
the advertisement the five hundred and seventy and forty-three one 
hundredths acres were described in two tracts as follows: 

First—“A plantation on the Ouachita river seven miles below 
Monroe, upon which deceased resided, bounded above by lands of R. 
W. Richardson, and below by lands of the heirs of Reuben Frantum, 
containing three hundred and fifty-nine and a half acres, more or less, 
with all the improvements thereon. 

Second—‘‘ Another plantation known as the Frantum Place contain- 
ing two hundred and ten and three one hundredths acres, more or less, 
with all the buildings and improvements thereon, bounded above by 
lands of the estate of Reuben Frantum, and below by lands of R. W. 
Richardson.” 

At the first offering, on the fourth of May, 1868, only a quantity of 
personal property was sold, and the remainder of the property was 
advertised for sale at twelve months credit, by the same description. 
At the second offering the home place was adjudicated to the de- 
fendant A. Levi for the price of five thousand two hundred and fifty 
dollars. 

The plaintiffs allege that this home place really contained about five 
hundred and ninety acres, instead of three hundred and fifty-nine and 
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a half acres; making a difference in value according to the appraise- 
ment of upwards of eight thousand dollars; that this excess consisted 
of a tract of two hundred and thirty-four acres conveyed to Liles by 
John F. Parker February 9, 1850; that the executor failed to have 
this large tract placed on the inventory, although he was aware that it 
belonged to the succession, and formed a part of the home place; that 
he was informed before the final adjudication to Levi that the tract so 
adjudicated contained also the tract of two hundred and thirty-four 
acres; and that he caused the place to be advertised by metes and 
bounds not fixed in the inventory as three hundred and fifty-nine and 
a half acres, more or less, the effect of which would of course be to 
convey to the bona fide purchaser, if the sale was valid, the whole 
number of acres contained within the bounds given, even if much 
more than three hundred and fifty-nine and a half acres. 

They make many averments of fraud on the part of the executor 
and Levi, and of collusion between them. 

We think it established by the record that the home place really 
contained about five hundred and ninety acres, and that its sale for 
five thousand two hundred and fifty dollars, if maintained, would result 
in a great loss to the estate. And leaving out of view the questions 
of fraud and collusion, which will come before the proper tribunal in 
ease another action is brought to annul the sale, we are constrained 
to decide that the executor has been at least so grossly eareless in 
respect to this matter that his removal from office is properly de- 
manded. C. P. 1013, 1019; C. C. 1149. 

It appears that he has been recorder of this parish; that he was a 
neighbor and intimate friend of the deceased; that he was a witness to 
the act of sale from Parker to Liles of the omitted tract; that this act 
was recorded and indexed at the time the inventory was made; that 
as the attorney of Liles he had occasion to know that during the last 
year of his life the decedent rented three hundred aeres of cleared 
land of the home place to Hardy, and cultivated himself about one 
hundred and forty acres; that, at the first offering of the property, he 
was admonished by Judge Richardson that the place contained up- 
wards of five hundred acres; and that he was under the impression 
himself, as appears by his own evidence, that the plantation contained 
more land than the advertisement described; and yet, under such cir- 
cumstances as these, without making a sccreey, he causes the place to 
be sold per aversionem, in such way that (if the sale be not hereafter 
annulled) the defendant Levi will secure five hundred and ninety 
acres instead of the three hundred and fifty-nine and a half acres 
which were inventoried aud advertised. 

The executor states that he caused the sale to be made per aversionem 
to avoid litigation. If he had feared that there might be less than 
three hundred and fifty-nine and a half acres in the tract we could see 
58 
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the force of this argument in his behalf; but under the cireumstanees ; 
we have detailed, the very method of the sale secms to be weighty::: 
ovidence of a disregard for the interest of the succession hese the 
creditors. 

It is objected that the claim of the plaintiff Rogers is iny alid, and 
that he is without interest to prosccute this case, but as there. is no 
such objection to the claim of the other plaintiffs, H. Gerson, Jr.,.& 
Co., we do not find it necessary at this time to pass upon this point. 

The defendants reserved a bill of exceptions to the refusal of the 
court a qua to allow evidence concerning the motives of one of plain-., 
tiffs’ attorneys in bringing this suit. The court did not err in its ruling. 
The testimony was irrelevant to the issues presented. 

For the reasons given it is ordered and adjudged that the judgment, ,, 
of the Parish Court be avoided and reversed. 

It is further ordered that the demand of the plaintiffs against the 
defendants for the annulment of the sale be dismissed for want of 
jurisdiction in the Parish Court and without prejudice. 

It is further ordered that Charles II. Morrison, testamentary ex- 
ecutor of the succession of John Liles, Sr., be, and he hereby is, re- 
moved from his office; that he file an account of his proceedings as ex- 
ecutor of said succession ; that a dative testamentary executor be 
appointed to execute the provisions of the will of the said decedent, 
and to settle the affairs of said estate according to aw, and that the 
costs be paid by Morrison, executor, the appellee. 

Rehearing refused. 








No. 17.—James W. B. MEtson v. Witt1AM SANDEL. 


Where the certificate of the clerk of the District Court to a transcript of appeal makes no 
mention of any testimony having been adduced and there are no bills of exceptions 6F as- 
signment of errors in the record the appeal will be dismissed on motion. 


PPEAL from the District Court, parish of Morehouse. Crawford, 
J. John Ray, for plaintiff and appellant, Todd & Brigham, ae 
defendant and appellee. 

Howe, J. This is an appeal by defendant from a judgment by 
default. The citation was served February 13, 1865, a default was 
entered June 6, 1866, and was made final more than three days after, 
and the judgment was read and signed in open court on the sixteenth 
June, 1866. On the eighteenth June the defendant filed a motion 
for & new trial based upon his affidavit that the fact of. having been 
cited had escaped his attention; that he supposed the citation to be 
null and void for the reason that the clerk and sheriff were, at its date, 
professing allegiance to the so called Confederate. government, and 
that he had a defense on the merits which is set forth in detail, 

The appellee has moved to dismiss the appeal on the grounds— 


. 
a. 
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‘First—There was no testimony taken down by the clerk on the trial 
of this case, he not having been requested to do so by either party. 
C. P. 601. ’ 

Second—Neither the appellant nor his advocate, either before or 
after the appeal was taken, required the adverse party or his advocate 
to draw up jointly with him a statement of facts, and no such state- 
ment of facts was drawn up. C. P. 602. 

Third—No statement of facts at the request of cither party was 
made out by the court in this case. C. P. 603, 896. 

The certificate of the clerk states that the record before us contains 
a full; true, complete and correct transcript of all the proceedings had, 
and all documents filed in the cause, but makes no mention of testi- 
thony adduced. There is neither assignment of errors ner bill of 
exceptions to be found in the record. C. P. 897. 

The appeal must be dismissed, since the record does not enable us to 
examine the case upon its merits. The reason of this rule is well 
‘illustrated in this particular instance, as this is a case whero the 
appellant makes an earnest appeal to the equitable discretion of this 
court to grant a new trial upon his statement of the merits of the 
case,. but does not furnish us with any data to determine what show- 
ing the plaintiff made in the court below. 10 La. 38, 

It is therefore ordered that the appeal herein be dismissed with costs. 








No. 69.—A. Levi & Co. v. Jomun M. CARTER. 


Receipts, bearing date prior to the scttlement of the parties by note, cannot be pleaded as a 
demand in compensation and reconvention against the note. 
A promissory note of a third party, due tho defendant, cannot be set up in compensation 
against a demand of the plaintiff on the note of the defendant. 


PPEAL from the Twelfth Judicial District, parish of Morehouse. 
Crawford, J. Todd & Brigham, for plaintiffs and appellees. D. 
C. Morgan, for defeudant and appellant. 

TALIAFERRO, J. The plaintiffs sue the defendant on a promissory 
note executed by him in their favor on the eleventh of December, 
1861, for twenty-six hundred and fifteen dollars and fifty-two cents, 
payable, on twenty-second of May, 1862, with eight per cent. per 
annum interest from maturity ; and also on an account for one hundred 
and thirty-four dollars and fifty-two cents, with interest, alleged to be 
for plantation supplies furnished the defendant in the early part of the 
year 1862. 

The defendant pleads compensation, and claims in reconvention 
from the plaintiffs, the sam of eleven thousand and seventy-six dol- 
lars and thirty-one cents, with eight per cent. interest per annum on 
the various amounts specified fram the respective periods at which, as 
he alleges, they severally became;exigible. 
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On the fifth of July, 1866, a judgment was rendered in the court 
below in favor of the plaintiffs on the note, and a judgment of nonsuit 
against them as to the account. 

A new trial was granted on the application of the defendant, and 
the case was tried a second time with nearly the same result, a judg- 
ment being rendered on the fifteenth of January, 1869, for the amount 
of the note in favor of the plaintiffs, and judgment of nonsuit against 
the defendant on his reconventional demand. 

From the judgment so rendered the defendant has appealed. 

In this court the plaintiffs have moved to amend the judgment of 
the lower court by rejecting the reconventional demand instead of 
confirming the judgment of nonsuit. 

In regard to the pleas of compensation and reconvention we find 
that plaintiffs on the twenty-sixth of January, 1860, gave the defend- 
ant a receipt for eight hundred dollars in bank notes and sundry drafts 
on merchants in New Orleans, amounting to the sum of $4497 03 to be 
placed to his credit, and for two drafts and a note on R. A. Buel 
amounting in all to $1166 28 ‘for collection.” About a year after- 
wards, on the twenty-fourth of January, 1861, the plaintiffs gave their 
receipt to the defendant for six hundred and twenty dollars, cash, a 
sight draft of ‘Tullis on James Watts & Co. for $2043 and a promis- 
sory note of G. M. Brown, in favor of defendant, for $2750, with eight 
per cent. interest from twentieth January, 1860.. This receipt does 
not express the disposition that was to be made of these assets. 

The note of the defendant upon which the plaintiffs bring suit is 
dated December 11, 1861, nearly a year after the last receipt was given 
and nearly two years after the first. It is fair to suppose that, if before 
the liquidation of the plaintiffs’ accounts by note, these various drafts 
and notes and the money specified in the plaintiffs’ receipts were to 
compensate their accounts, there would have been a settlement between 
the parties and a balance struck. There is no showing in the record 
that such compensation was intended in regard to the plaintiffs’ account 
settled by note on the cleventh December, 1861. In fact the defend- 
ant seems to rely chiefly upon the notes of Brown and Buel to offset 
the note sued upon by the plaintiffs, leaving the inference that the 
money and drafts mentioned in the first receipt were applied to pre- 
vious indebtedness of the defendant. These notes it seems were not 
transferred to the plaintiffs, for the defendant, in his own testimony, 
on the last trial, says, speaking of the Brown note, “I have no recol- 
lection of having indorsed it—I consider that the note is mine. I left 
the note with A. Levi & Co. for the money to be paid there when it 
became due, and placed to my credit or subject to my draft.” Chap- 
man, a witness whose testimony was taken under commission, in 
February, 1867, says that Levi told him during “ the last winter that 
he had made arrangements with Brown, and would take his note and 
give Carter (the defendant) credit for the amount of the indebted- 
ness,” 
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A letter from the plaintiffs to the defendant under date of eleventh 
of September, 1865, is introduced in evidence. In that letter the 
defendant is informed that the note of G. M. Brown was placed in the 
hands of attorneys for collection about two months previous, and that 
one of them had gone to see Mr. Buel. The writer adds: “I have not 
heard of the Buel note, although I have written some time ago to the 
attorney at Natchez. -I will do so again in a few days, and will then 
inform you of the result.” If under any obligation to collect these 
notes, which is by no means established, it would seem thaf the plain- 
tiffs were not inattentive to the matter. It is not made to appear that 
they ever received anything on these notes, nor that any injury has 
resulted to the defendant by their laches in failing to prosecute the 
claims. The statement of Levi to the witness Chapman, in a casual 
conversation, somewhere, as he says, in New Orleans, or on a boat, 
we cannot consider conclusive, especially when taken with the general 
drift and bearing of the evidence, which, on the whole we think does 
not entitle the defendant to a credit on the note. upon which this suit 
is brought, and the more so, as after having obtained a new trial and 
a delay of more than two years he has failed to make out a clear and 
satifactory claim against the plaintiffs. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 





No. 55.—Tuomas H. Brown v. Aucustus H. Brown, JAmEes W. WIL- 
son, Administrator, Intervenor. 





Where there is no answer to an amended petition containing matters of substance, nor default 
taken, all subsequent proceedings are irregular and will be set aside on appeal, and the 
cause remanded to be proceeded with according to law. 





PPEAL from the Eleventh Judicial District Court, parish of Clai- 
borne. Crawford, J. John Young, for plaintiff and appellant. 
A. B. George, for intervenor, appellee. 

Howe, J. The plaintiff sued for the possession of a promissory 
note for $9828 85, of which he claimed to be owner, alleging that it 
had been deposited with the defendant for safe keeping. 

James W. Wilson, administrator of the succession of Leonidas C. ' 
Ferrill, intervened, alleging that the note had been deposited with the 
defendant by Ferrill to be delivered up to the maker, Chalaron, upon 
certain conditions, which had not been fulfilled, and that it should be 
returned to the succession. 

Upon the trial, after the plaintiff had closed his evidence, the inter- 
venor moved to amend his petition and the court granted permission. 
The amended petition alleged simulation and fraud in the transfer 
from Ferrill to T. H. Brown, under which the plaintiff claimed title. 
The plaintiff reserved a bill of exceptions to the ruling of the court in 
permitting the amendment, but we think the court did not err. The 
intervenor, so far as we can discover from the record, was first informed 
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of the circumstances under which the note was transferred’ to the 
plaintiff, by the plaintiff’s testimony at the trial. This was of such a 
nature that justice required the amendment to be allowed. ‘The 
‘substance of the demand” was not changed. It was still a demand 
for possession of the note. 12 Ann. 59; 8 N. S. 298. No issue’was 
joined upon this amended petition either by answer or default, but the 
trial being proceeded with there was judgment for the intervenor. 
Under the facts, as disclosed, we regret the necessity of disturbing 
this judgment; vut we think it well settled that where there is.no 
answer to an amended petition nor default taken, if the amendment be 
one of substance, and not of form, all subsequent proceedings ‘are 
irregalar and will be set aside. If there be no answer or default there 
is no contestativ (itis which is the very foundation of the suit. “Hughes 
v. Humson, 8 N. 8. 298; Heirs of Ballie v. Prudhomme, 8 N. 8.338; 
Culdwell v. Fales, 2 La. 130; Allain v. Preston, 2 La. 392 and 4 La. ‘13; 
Kuight v. Knight, 12 Ann. 60. 

In such a case the cause should be remanded that the contestatio litis 
may be formed and a new trial had. 

It is therefore ordered and adjudged that the judgment appealed 
from be avoided and reversed, and that the cause be remanded to the 
District Court to be proceeded with according to law, and tliat the 
appellee pay the costs of the appeal. 








No. 24.—Gituis & Fercuson v. Rt. H. Cony. 


The appointment of an advocate to represent the absenteo in an attachment suit may be made 
before service of citation. 


PPEAL from the Twelfth District Court of the parish of Caldwell. 
Crawford, J. Thomas J. Hough, for plaintiffs and appellants, John 
Ray, for defendant and appellee. 

Lupetrna, C.J. A motion to dismiss this appeal has been made on 
the ground that the certificate of the clerk to the transcript filed in this 
court is defective, in this, that it does not certify that the record con- 
tains all the documents filed, evidence adduced and proceedings’ had 
on theJfrial of the case. The certificate is that “ the foregoing is 4 true 
copy of all the proceedings had, all the documents filed and evidence 
adduced in the case of Gillis-& Ferguson v. R. H. Cuny,” ete: We 
think the certificate sufficient. If the certifteate be true, all the pro- 
ceedings had, documents filed and evidence adduced on the’ trial are 
contained in this record. The motion is refused. 

The plaintiffs, alleging that the defendant was a non-resident, sucd 
out an attachment against his property. The advocate appointed to 
represent the defendant file’ an exception to the proceedings on the 
ground that the defendant had not been legally cited. 

It appears that a copy of the petition, citation and writ of attach- 
ment were issued by the clerk in January, 1866, and that an inventory 
of property attached was made on the thirteenth of February,’1866. 
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There.is nothing to show that the citation and attachment were served, 
andthe: sheriff who made the attachment having died, the plaintiffs 
caused, another writ of attachment and citation to be issued on the 
twenty-eighth of September, 1866. 

The second citation and writ of attachment were served by the 
sheriff, by. posting them at the door of the court house. This was a 
compliance with the requirements of the law, and the defendant was 
constructively cited. C. P. article 254. The law does not declare that 
the appointment of an advocate before service of the citation shall be 
null, and we can not perceive any good reason for deciding the ap- 
pointment void. The object of the law in requiring the appointment 
of an advocate to represent the absentee is that the legal rights of the 
defendant, should be protected, and this object would be as well at- 
tained whether the appointment were before or after the posting of 
the citation. 

It.is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided and reversed, that the exception be over- 
ruled, and that this case be remanded to the District Court to be pro- 
ceeded with according to law. It is further ordered that the appellee 
pay the costs of appeal. 








No. 42.—Wi1Li1aM M. Guice v. SHerirr SANDERs et al. 


The precarious possession of personal property carries with it the presumption of simulation, 
C, C, 2456, 16 An. 5, but this presumption may be disputed by the vendce showing the 
reality of the sale. 


Where the evidence shows that the sale of personal property was real and bona fide the injunc- 
tion will be perpetuated agaiz st the seizing creditor of the vendor. 


PPEAL from the Twelfth Judicial District Court, parish of Franklin, 
Crawford, J. H. P. Wells, for plaintiff and appellant, Thomas J. 
Hough, District Attorney, for the State, et al., appellees. 

Howe, J. The defendants seized under execution, issued upon a 
judgment in favor of the State, a number of horses, mules and other 
stock as property of Moses 8. Guice. The plaintiff, William M. Guice, 
enjoined, claiming the property. 

The defendants answered that Moses 8S. Guice was the owner of the 
property, had been in possession of it for five years past, an) that any 
pretended transfer thereof to the plaintiff was a simulation. There 
was judgment for the defendants, and plaintiff has appcaled. 

If Moses S. Guice was in possession of the property after the alleged 
sale and at. the time of the seizure, the evidence shows that he was so 
by the leave of the plaintiff. The possession was precarious (C. C. 
3522), and the sale would therefore be presumed to have been simu- 
lated.. C. C. 2456; 7 N. S. 675; 4 R. 437; 16 A. 5. But this presump- 
tion is not a.conclusive one, it may be disputed by the vendee showing 
the reality of the sale. 
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A careful examination of the testimony has satisfied us that the sale 
was a reality, and as the question whether or not it was a simulation 
is the only one now before us, we feel it our duty to reverse the judg- 
ment and perpetuate the injunction. 

It is therefore ordered and adjudged that the judgment appealed 
from ‘be avoided and reversed, and that there be judgment in favor of 
the plaintiff perpetuating the injunction issued herein with costs. 








No. 47.—ALLEN GREENE v. MAYFIELD Jounson, Sheriff, et al. 


An injunction can not issue to stay execution on grounds which might have been pleaded in 
defense before judgment. 


Execution can not legally issue on a judgment rendered on default until after notice of judg- 
ment has been served on the defendant. C. P. 575, 624; 6 R. 20. 


PPEAL from the Eleventh Judicial District Court, parish of Jackson. 
Crawford, J. John Ray, for plaintiff and appellee, J. & 8. D. Me- 
Enry, for defendants and appellants. 

Howe, J. On the eighth April, 1857, John G. Randle & Co., a 
firm of which Allen Greene, the plaintiff, was junior partner, executed 
their note to C. Yale, Jr., & Co. for $2533 45 at nine months. One 
hundred dollars was paid on account of the note, and about the nine- 
teenth March, 1858, certain notes and accounts were handed to the 
agents of C. Yale, Jr., & Co., as collaterals, amounting to $2709. 

On the note first named suit was instituted by C. Yale, Jr., & Co. 
in September, 1858, in which judgment was rendered October 1, 1858. 
Execution having been issued on this judgment against property of 
Allen Greene, the plaintiff in the case at bar, he sued out the injune- 
tion now before’us, on two grounds: 

First—That the note had been settled by John G. Randle, one of the 
firm, who delivered to C. Yale, Jr., & Co. the collaterals above men- 
tioned, “‘ which collaterals,” the petition continues, ‘‘ are now in posses- 
sion of D. R. Thompson, Esq., or at least so much of them as the 
balance uncollected, all of which petitioner avers ought to have been 
and would have been collected but for the negligence of the said C. 
Yale, Jr., & Co. Petitioner further avers that these collaterals were 
delivered to C. Yale, Jr., & Co. some time previous to the insolvency 
of the said John G. Randle, and but for the negligence of plaintiffs 
and their retention of the notes and claims placed in the hands of 
plaintiff’s petitioner, could have hai said debt paid in full.” 

Second—That no judgment notice, as required by law, had ever been 
served on the petitioner. 

There was judgment for plaintiff in injunction, reciting that the 
judgment in favor of C. Yale, Jr., & Co. had been compensated and 
extinguished, and decreeing that the injunction be perpetuated, and 
the defendants have appealed, 
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We are unable to perceive the first ground alleged for an injunction, 
and the evidence adduced upon that branch of the case, furnish any basis: 
for the judgment appealed from. If the note of April 8, 1857, was 
“settled” by Randle, that fact should have been pleaded and proved 
before the judgment complained of—a judgment rendered some months 
after the alleged settlement. An injunction can not issue to stay 
execution on grounds which might have been pleaded in defense before 
judgment. 6 Rob. 17. Nor do the allegati.us and proof show that the 
judgment against the petitioner has been compensated and extinguished. 
The claim alleged by petitioner to result in his favor from the laches of 
C. Yale, Jr., & Co. in realizing upon the collaterals, is not liquidated ; 
and a debt not liquidated can not be offered in compensation of an 
execution. 9 R. 137; 10 Ann. 734; 7 L. 564; 9 La. 22; 14 A. 332, The 
“evidence does not establish this claim of petitioner with any exactness, 
if indeed it establish it at all. 

The second reason for the injunction has more foree. The judgment 
was by default, and execution can not legally issue in such case until 
notice of the judgment has been served on the defendant. C. P. 575, 
624; 3 La. 237; 6 R.20. The clerk of the court testified that he knew 
of no notice of judgment ever having been issued or served in the case 
of Yale v. Randle, and could find no evidence among the papers of such 
notice ever having been issued or served. We think this a sufficient 
showing on the part of plaintiff in support of his negative averment 
to shift the onus upon the defendants and require them to make some 
proof of a service of notice. 

The injunction issued in this case should have been perpetuated so 
as to restrain the execution of the writ of fi. fa., but the court erred in 
declaring the judgment compensated and extinguished. 

It is therefore ordered that the judgment appealed from be avoided 
and reversed so far as it declares the said judgment of C. Yale, Jr., & 
Co. v. John G. Randle & Co. to be compensated and extinguished, and 
that in other respects the judgment be affirmed, without prejudice to 
the right of the judgment creditors to issue execution after due notice 
given. It is further ordered that the defendant pay the costs of the 
District Court, and that the plaintiff and appellee pay the costs of the 


appeal. 








No. 63.—Witt1aM S. McIntosn, Administrator, v. D. McLrop, Ad- 
ministrator. 


Citation of appeal must be served on the appellee if he reside in the State, and on the advocate 
if he be a non-resident. C. P. 582. Service on the agent is not good. 


PPEAL from the Twelfth District Court of the parish of Franklin, 
Orawford,J. H. P. Wells, for plaintiff and appellant. John Ray, 
for defendant and appellee. 
59 
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Lupetine, C. J. D. McLeod, administrator of the succession of 
Alexander McLeod, was sued for $2000, with eight per cent. per annum 
interest from fifth of February, 1861. 

The defendant appeared by his counsel, who filed an answer and 
conducted the defense until final judgment in the District Court. 

The plaintiff applied by petition for an appeal, and he caused the 
citation to be served on Jolin McLeod, who, he says, was the agent of 
D. McLeod, administrator. A motion to dismiss the appeal for want 
of citation has been filed. 

The motion must prevail. 

The sheriff must serve the citation on the appellee, if he reside in the 
State, or on his advocate, if he reside out of the State, by delivering a 
copy of the same to such appellee or to his advocate, or by leaving it 
at the place of their usual domicile. C. P. article 582; MeMicken v, 
Smith, 5 N. 8. 428; 4 La. 317. 

It is therefore ordered that the appeal be dismissed. 





No. 37.—Mary A. WarrFIc.p v. A. J. Boso et al. 


A notarial transfer by the husband to the wife of property in payment of her judgment against - 
him, cannot be canceled and annulled by a subsequent agreement between them. 

Contracts between the husband and wife are forbidden except in the cases specially enumera- 
ted in article 2421 of the Civil Code. 

Where the transfer of real estate is absolutely null and void the creditor may proceed azzinst 
the property as though it had not been interposed. 12 An. 173. 

The prescription of one year cannot be invoked by a party holding under a void title. 


PPEAL from the District Court, parish of Morehouse. Crawford, 
J. Isaiah Garrett, for plaintiff and appellant. John T. Ludeling 
and S. G. Parsons, for defendants and appellees. 

Howe tt, J. The plaintiff, separate in property from her husband, 
W. J. Knox, enjoined certain executions, issued by J. R. Temple, upon 
judgments obtained by creditors against Temple & Kuox, a firm once 
composed of said J. R. Temple and W. J. Knox, upon the ground that 
she'is the owner of the property seized, by purchase from her husband. 
The defense is that the pretended transfer from Knox to his wife is a 
simulation and fraud perpetrated by them to sercen the property of 
Knox, who was insolvent, from the pursuit of his creditors; that prior 
to the date thereof all the claims of the wife against her husband were 
satisfied and extinguished, and that the said transfer is an absolute 
nullity, being made by parties incapable of contracting. 

Judgment was rendered dissolving the injunction, declaring the act 
of sale of the property in question simulated, null and void, and 
condemning the plaintiff and her surety, in solido, to pay J. R. 
Temp:e $319 80 general damages, two hundred dollars as attorney’s 
fees and costs, from which they have appealed. 

In an injunction suit based on the ground that the property seized 
does not belong to the judgment debtor, but to the plaintiff in the 
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injunction, the question of ownership is the only one which can be 
examined. 12 A. 172,181. Hence the judge a quo did not err in not 
permitting the amended petition to be filed by the plaintiff. 

It is shown that plaintiff obtained a judgment against her husband, 
the amount of which, except 3316 23, she received, in a contest with 
his creditors, and in satisfaction and payment of said balance of 
$316 23, she subsequently accepted from her husband a notarial 
transfer of notes, judgments and accounts belonging to him and 
amounting to $3317 22, less the sum reserved out of them sufficient to 
pay a debt of one hundred and seventy dollars garnisheed in the hands 
of. the husband’s attorneys. Two years after this, and in the act of 
sale of the land in question to plaintiff, the parties declared that they 
canceled and annulled the foregoing transfer, thus leaving, as stated 
in the act, the husband indebted to his wife on said judgment in the 

said sum of $316 25, with legal interest as allowed thereon and to pay 
which and the further sum of two hundred and twenty-five dollars, 
acknowledged in the act to have been advanced to the husband by the 
wife, to purchase the land from the government, the husband transfers 
said land to his wife. 

It is clear that this act did not accomplish what the parties seem te 
have proposed, for it is legally certain that the sum of $316 23 was 
not due the wife. She had formally accepted a notarial transfer of 
property in full payment of her judgment and the parties were totally 
incompetent to rescind said transfer by any act between themselves 
and revive the judgment. And we are not prepared to admit that they 
could enter into a contract of loan and make the husband a debtor of 
the wife as was attempted. It may here ve remarked that the record 
shows that the land was entered by a military warrant. By the Code 
contracts between husband and wife are forbidden (article 1784), 
except in those cases only which are specially enumerated in article 
2421. Out of these enumerated exceptions all attempted contracts 
between them are nullities. 1A.301; 2 A. 483; 44.65. The contract 
under consideration is not within these exceptions. It proposes to 
undo a settlement of the wife’s paraphernal rights and to create a debt 
against the husband, which is not permitted, and hence there was no 
consideration for the pretended transfer. 

It is a contract without legal existence, and as to creditors is a mere 
shadow on the title of the husband, and they may proceed against the 
property as though it had not been interposed. 12A.173. Asa neces- 
sary qrnseqeance, the prescription of one year filed in this court does 
not apply. 2 A. 483; 4 A. 71. 

The views herein adopted render it unnecessary to pass on the bills 
of exception on the question of evidence. 

Each party has asked an amendment of the judgment for damages. 
The two sums allowed do not together amount to twenty per cent. on 
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the value of the land assumed by the District Judge, which is the 
average of the estimates made by the sheriff and by a witness, and we 
have no means of making a more accurate estimate than the judge 
of the first instance. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Mr, Chief Justice Ludeling recused. 














No. 70.—D. H. Witt1ams v. D. B. Douatass, Sheriff, et al. 


A writ of injunction issued by the clerk of the District Court before the adoption of the Con- 
stitution of 1868, did not become void on the adoption of the constitution. Article 150 of 
the constitution continued the laws in force in relation to the duties of officers until the 
organization of the government under the constitution, although contrary to it. 

An agent of an absentee holding a general power of attorney is competent to make the neces- 
sary oath to obtain a writ of injunction on behalf of his principal. 

The motion to dissolve the injunction on the ground that the allegations in the petition are not 
true, must be referred to the merits. 

A party applying for an injunction need not allege technically that ‘* he will be injured.” 


PPEAL from the Twelfth District Court of the parish of Morehouse. 
Orawford, J. D. C. Morgan, for plaintiff and appellant. Morrison 
& Farmer, for defendants and appellees. ; 

Lupe.ine, C. J. On the twenty-first day of April, 1866, Warren & 
Crawford obtained an order of seizure and sale against the property of 
D. H. Williams, an absentee, and they were proceeding to sell said 
property when the plaintiff in this suit obtained a writ of injunction to 
prevent the sale. 

The defendant moved to dissolve the injunction, with damages, on 
several grounds. We will notice only those insisted on in this court, 
in their order. 

First—That the injunction was granted by the clerk of the District 
Court, who was prohibited by the Constitution of 1868 from exercising 
judicial functions. The writ was issued on the sixth day of June, 1868, 
anterior to the organization of the government under the constitution of 
1868. And by the one hundred and fiftieth article of said constitution, 
the laws in relation to the duties of officers remained in force until the 
organization of the government under it, although contrary to the pro- 
visions of the constitution. 

Second—That the agent was not authorized to make the affidavit. 

The affidavit was made by D. C. Morgan, one of the attorneys-at-law, 
who signed the petition for the injunction, and the agent of the plain- 
tiff. The affidavit states these facts. The power of attorney declares 
that D. H. Williams, of the county of Navarro, State of Texas, has 
made constituted and appointed D. C. Morgan his agent and attorney 
in fact in the State of Louisiana to represent him fully in all matters where- 
in he is interested, and he specially empowers him to do all the acts of 
ownership specified in article 2966 of the Civil Code. 
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We think the power of attorney authorized the agent to make the 
affidavit. 

The fourth and fifth grounds are that the allegations of tae petition 
for injunction are not true. They should have been referred to the 
merits. ; 

Sizth—The sixth objection is that the plaintiff dees not allege that 
he will be injured. This is not sacramental. 

He avers that the note, which is the basis of the order of seizure and 
sale is prescribed. It is manifest therefore that he will be injured if 
his property be sold to pay a debt which has been extinguished. 

The motion to dissolve the injunction should have been overruled. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be avoided and reversed, that the motion to dissolve 
the injunction be refused, and that this case be remanded to be pro- 
ceeded with according to law. It is further ordered that the appellees 
pay the costs of appeal. 








No. 28.—B. F. Crownover et al. v. Tuomas W. RANDLE 


* A sale of a tract of land by one of three joint owners will bind the other two, or either of 
them, if it is shown that they or either of them were present at the sale and made no ob- 
jection thereto, but on the contrary advised and urged the sale. 

The sale of an undivided tract of land by one of the three joint owners is null as to the interest 
of the party who was not present at the time and afterward refused to ratify the transaction. 


PPEAL from the Eleventh Judicial District Court, Parish of Clai- 
borne. Watkins, J. J. C. Egan, for plaintiffs and appellants. 
George & Sandlin and L. B. Watkins, for defendant and appellee. 
TALIAFERRO, J. This is a petitory action to recover two undivided 
shares of one-third each in a tract of land. The plaintiff claims one of 
those shares in his own right and the other in right of a deceased brother’s 
minor child, to whom the petitioner is tutor. The facts as we gather 
them are these: Ata probate sale of their mother’s estate which took 
place in February, 1859, the plaintiff and his brothers, John and Wil- 
liam, the latter being the father of the minor represented by the plain- 
tiff, purchased jointly a tract of land lying in the parish of Claiborne. 
It seems that the tract of land went into the possession of John Crown- 
over, who, on the twenty-sixth of December, 1862, sold it to the 
defendant by regular notarial act, and the purchaser went into posses- 
sion by himself or his agent. The plaintiff filed this suit early in the 
year 1866, praying to be decreed owner of one undivided third part of 
the land, that the minor he represents be recognized as owner of 
another undivided third part in right of her father, William Crown- 
over, deceased. He also prays that a partition by limitation be made 
of the land between himself, the minor and the defendant. 
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The answer is a general denial. The ‘defendant specially denies 
ownership either in the plaintiff or the minor of any portion of the 
land sued for. He avers that his vendor, John Crownover, before sell- 
ing to him had acquired title to the shares of B. F. and William Crown- 
over ; that at the time of the execution of the deed of sale from John 
Crownover to defendant the plaintiff and William Crownover were 
present and cognizant of the sale; that by acts and words they as- 
sented to it, and represented the property sold as belonging to John 
Crownover and influenced and induced him to purchase it. « That the 
plaintiff acts fraudulently in setting up a pretended title to the prop- 
erty, which to his own knowledge and with his assent defendant ac-’ 
quired in good faith, and gave for it a valuable consideration. There 
was judgment in the court below in favor of the defendant, and the 
plaintiff appeals. 

A bill of exceptions was taken to the ruling of the court admitting 
evidence to prove that the consideration paid by Randle to John 
Crownover was Confederate money or illicit currency. It is not im- 
portant to the decision of this case that we should consider this bill of 
exceptions, and therefore omit it. 

A scrutiny of the evidence brings us to the conclusion that as to 
William Crownover the defendant has fully established his allegations. 
The testimony is abundant that he was present at the time the sale 
was entered into; was cognizant of the purpose and intention of the 
contracting parties and assented to it, if not directly yet expressing by 
his manner a tacit assent. It is shown that he was present at the time 
the deed was read and signed and the money paid, and made no objec- 
tion to the sale. The notary before whom the sale was passed testi- 
fies that at the time the deed was executed William Crownover was 
present in the room, that he did not protest or object to the sale nor 
claim any interest in the land sold. Qui tacit, consentire videtur. Qui 
potest et debet vetare, jubet. Story’s equity jurisprudence, section 385; 
5 An. 67. and eases there cited. 

It has been well remarked that “when a man has been silent when 
in conscience he ought to have spoken, he shall be debarred from speak- 
ing when conscience requires him to remain siient.” 

In regard, however, to B. F. Crownover, we think the defendant has 
failed to show any acquiescence in the sale under consideration. He 
was not present when it was consummated. It is not shown that he 
ever in the slightest degree assented to it. He resided ten miles off in 
another parish. It is shown by defendant that plaintiff frequently 
passed near the place in going to and returning from Minden, and that 
on one occasion before the sale, in answer to an inquiry as to what he 
was going to do with his share in the land, he said that he and his 
brother William had concluded to let John Crownover have their in- 
terests in the land. This is all the evidence defendant adduces to 
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show assent and ratification of the sale, and we think it insufficient. 
No title is shown in John Crownover to the other shares of the land. 
It results then in our view that William Crownover by his tacit assent 
to the sale ratified it so far as relates to his share, and that there is not 
in any manner shown a divestiture of B. F. Crownover’s title to his 
undivided third part of the property. 

The defendant shows that he has put upon the premises improve- 
ments worth two hundred dollars. One-third of this sum, or eighty- 
three dollars and thirty-three cents, must be paid by plaintiff to the 
defendant as the enhanced value of plaintiff’s interest in the land pro- 
duced by the defendant's labor and at his costs. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court so far as it recognizes the defendant’s right and title 
to the one undivided third part of the tract of land in controversy, for- 
merly owned by William Crownover, be and the same is hereby affirmed, 
and as to the recognition of title in defendant of the share and interest 
claimed by B. F. Crownover, that it be annulled, avoided and reversed. 
It is further ordered that B. F. Crownover be and he is hereby recog- 
nized as the owner of an undivided one-third part of the tract of land 
in controversy, and more especially described in his petition, and that 
he enter upon and take possession of the same on paying to the defend- 
ant eighty-three dollars and thirty-three cents, the enhanced value of 
his proportional share of the property. It is further ordered that a 
partition of the property as prayed for by the plaintiff be made between 
himself and defendant, joint owners of the land sued for, the claim of 
plaintiff as tutor to the minor heir of William Crownover being by 
this decree rejected and disallowed. It is also ordered that this case 
be remanded to the lower court in order that it may be proceeded with 
according to law and a partition of the property effected. It is ordered 
that the defendant and appellant pay costs of this appeal. 








No. 66.—Wi1.is Woop, Administrator, v. L. C. Cattoway, H. K. Car- 
TER, Third Opponent. 


A merchant has a privilege on the crop for the neceasary supplics furnished to make it. Act of 
1843, amending article 3184 of the Civil Code. 
No privilege is allowed on the crop for moncy advanced to the planter. 


PPEAL from the District Court, parish of Union. Watkins, J. 
Stubbs & Cobb, for opponent, appellant. A.B. George, for defend- 
ant and appellee. 

LuperinG, C.J. In 1865 Willis Wood, administrator, attached on 
the plantation of L. C. Calloway forty-one bales and twenty-two hun- 
dred and fifty pounds of cotton belonging to said Calloway. During 
the pendency of the suit the cotton was sold under an order of Court 
and the proceeds were held to abide the final decision of the court. . 
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H. K. Carter made opposition to regulate the effect of the seizure, 
contending that he had a privilege on the cotton or its proceeds supe- 
rior to plaintiff’s, being for necessary supplies furnished to Calloway, 
and he prayed for a judgment against Calloway for his debt and for a 
recognition of his privilege on the cotton or its proceeds. 

There was judgment in favor of Willis Wood, administrator, and 
against H. K. Carter rejecting his demands. From this judgment H. 
K. Carter has appealed. 

The evidence satisfies us that the necessary supplies for the planta- 
tion of Calloway, to the extent of one thousand and ninety-five dollars 
and eighty cents, were furnished by H. K. Carter to make the crop of 
1861, and that the cotton attached was raised on the plantation in 1861. 

Calloway says in answer to interrogatories on facts and articles: ‘I 
received supplies necessary for the use of my plantation from H. K. 
Carter to the amount of one thousand and ninety-five dollars and 
eighty cents.” ; 

In Hollander v. His Creditors this court said: “The act of 1843, amend- 
ing article 3184 of the Code, provides that debts due for necessary 
supplies furnished to any farm or plantation shall be entitled to 
privilege on the crop for the making of which those supplies weré fur- 
nished” (p. 668). There is nothing in the cases of Shaw v. Knox, 12 
An. p. 41; McCutcheon v. Wilkins, 12 An. 483; or Shaw v. Grant, 19 
An. 52, which militates against this position. The privilege of Carter 
for necessary supplies should have been allowed. His pretentions for 
a privilege for any sums of money advanced to Calloway were prop- 
erly disallowed. But there should have been judgment against L. C. 
Calloway for the full amount of the note made in favor of H. K. Car- 
ter as the debt was duly proved. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided and reversed. It is further adjudged 
and decreed that there be judgment in favor of H. K. Carter against 
L. C. Calloway for the sum of six thousand seven hundred and fifty- 
eight dollars and forty-five cents, with eight per cent. per annum 
interest thereon from the twenty-eighth day of April, 1862, till paid, 
and costs, and that his privilege on the proceeds of the cotton attached 
and sold in the suit of Willis Wood v. L. C. Calloway be recognized 
and enforced for the sum of one thousand and ninety-five dollars and 
eighty cents. It is further ordered that Willis Wood, administrator, 
pay the costs of the opposition and of this appeal. 
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No. 64.—STaTE or LovistAna v. J. C. GREGOR. 


Declarations or threats of the deceased towards the accused, in order to constitute a part of the 
res geste, must be made at the time of the act done which they are supposed to character- 
ize, and so to harmonize with it as to constitute one transaction. 

Declarations by the deceased to a witness, towards the accused, made before the homicide and 
not communicated to the accused, do not form a part of the res geste, and are therefore 
inadmissible on that ground. 

Declarations or threats made to third parties by the deceased towards the accused before the 
homicide, are not admissible without first showing that they were communicated to the 
accused before the killing. 

The order of the District Judge overruling a motion for a new trial in a criminal case on the 
affidavit of newly discovered evidence, presents the question of diligence, and not an un- 
mixed question of law, and cannot be reviewed on appeal. Constitution, art. 74; 11 A. 478 


PPEAL from the First District Court for the parish of Orleans. 
Abell, J. S. Belden, Attorney General, for the State, A. P. Field, 
for defendant and appellant. 

HoweEL., J. The defendant was indicted for the murder of John 
Collins on the seventeenth day of February, 1869, was tried and con- 
victed of manslaughter, and has appealed to this court. 

The first question is presented by a bill of exceptions, which we 
transcribe at length, to wit: 

‘* Be it remembered that on the trial of the above cause, to wit: on 
the thirtieth day of March, 1869, the Attorney General, on the part of 
the State, introduced George L. Richardson, who was sworn and 
testified in chief substantially as follows, to wit: witness knew the 
deceased and the accused. The deceased was first, and the accused 
second mate of the steamboat Governor Allen. Early in the morning 
of the homicide at the steamboat Governor Allen, the deceased walked 
up to the accused and remarked to him, ‘I cai: or intend to run this 
machine myself, and I have no further use for your services ;’ to which 
the accused replied, ‘all right.’ About fifteen minutes before the 
homicide the witness conversed with the deceased a few moments. 
Deceased left witness and crossed the levee in the direction of thé 
city. A few moments before he heard the shot fired, witness started 
aboard of the boat, met the accused coming off with a colored man 
behind him, with a carpet bag of the accused. He bid witness good 
bye and said, ‘I will see you to-morrow.’ At that time he saw the de- 
ceased about one hundred yards off, crossing the levee coming towards 
the boat and as witness reached the boiler deck of the boat he heard a 
shot fired, and he immediately went back on the wharf, saw the de- 
ceased lying down. I went to him, raised him up and found him ina 
dying condition; and that a colored man handed me a dirk knife, re- 
sembling the one in court, that was said was found by the side of the 
deceased. 

“Upon cross examination the said witness testified that the deceased, 
in the conversation with witness, about fifteen minutes before the 
homicide, and just before he left witness and crossed the levee in the 
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direction of the city, assed the witness for a pistol; the witness in- 
formed him he had none; he then asked witness where he could get 
one; witness referred to a person from whom he thought he could ob- 
tain one. Deceased asked witness if he had a knife, and remarked 
that he would sooner depend upon a good knife than a pistol. The 
counsel then asked this witness what the deceased said he wanted the 
arms for, and whether the deceased did not say at that time that he 
intended to kill the accused before he left the boat. To the question 
and the answering the same the Attorney General objected, for the 
reason that before such proof could be made by the defendant, it must 
be shown that the threat made and the use he intended to make of the 
weapons he called on witness to obtain, musi first be shown had been 
communicated to the accused before the homicide took place. Which 
objection of the Attorney General the court sustained, and refused the 
question and answer. To this opinion of the court in refusing the 
question and answer the defendant by his counsel excepts, for the 
reason that the conversation with the witness by deceased was 

a@ short time before the homicide was committed—fifteen minutes as 
witness stated, and was therefore admissible as a part of the res gest, 
going to explain the motives and subsequent acts of the deceased, and 
upon the further ground that the testimony was important for the de- 
fense, if answered in the affirmative, to show the motives and in- 
tentions of the deceased towards the accused, and was a jart of the 
circumstances of the case to explain the motives and intentiéns of the 
deceased towards the accused.” 

The evidence sought to be introduced is hearsay, and if admissible, 
must come within the exceptions to the general rule excluding hearsay 
evidence. 

The defendant contends—/irst, that it isa part of the res geste, and 
therefore within the exceptions—and secondly, that it tends to establish 
the design and intention of the deceased to kill the defendant. 

First—“To be a part of the res geste, the declarations must have 
been made at the time of the act done which they are supposed to 

characterize, and well calculated to unfold the nature and quality of 
the facts they are intended to explain, and so to harmonize with them 
as obviously to constitute one transaction.” 3 Phil. on Ev. p. 585; 
N. 444. 

The facts stated in the bill of exceptions do not bring the proposed 
evidence within this definition. The declarations of the deceased to 
the witness were not made at the time of the homicide, the res gestae 
of which they are supposed to characterize, and no facts are stated as 
occurring at the time of the killing, the nature and quality of which 
they are intended to explain and with which they so harmonize as ob- 
viously to constitute one transaction. Nor is any connection shown 
between the. interview, early in the morning, when the defendant was 
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informed that his services were no longer needed, and the subsequent 
killing, so as to make them (the interview and the killing) and the in- 
tervening incidents or the acts of the parties one continuous trans- 
action. What occurred at said interview may be considered a business 
matter, of which the defendant made no complaint, and no quarrel or 
grudge between them is shown, nothing to induce the defendant to an- 
ticipate or apprehend an attack from the deceased. What the latter 
may have said to the witness as to his intentions was therefore not a 
part of what occurred at the time of the killing, the res geste, and not 
on that account admissible. 

Second—lIf this be so, it is difficult to see how the excluded evidence 
is admissible to estzblish the design and intention of the deceased to 
kill the defendant, for it would seem that to be admissible for such a 
purpose, it must be a part of the res geste. But counsel has cited 
authority to the effect that, “in the prosecution of a crime so es- 
sentially the creature of intent, as murder, everything pertinent should 
be submitted to the jury upon which they may infer the absence of 
malice” (19 Wendell, 591); and that “it is admissible for the defend- 
ant to show threats or other circumstances of a recent character, which 
would tend to make a man of his character believe that his life was in 
danger.” Wharton’s Homicide, 217. 

But to be pertinent, or to make him believe that his life was in 
danger, the threats or felonious intent of the party killed, expressed 
only to third persons, must certainly have been communicated and 
known to the defendant. If not known to him they could have had 
no influence upon him in committing the homicide, and were therefore 
irrelevant. 

It has been well said that the evidence to show.the felonious intent 
of the party killed ‘‘ must be gauged by the defendant’s opportunities 
at the time.” Wharton’s Homicide, p. 215. 

In this case the defendant is not shown to have had an opportunity 
at the time of or prior to the killing, to know that the deceased had 
made threats to the witness to kill him. The objection was therefore 
well taken, and the evidence properly excluded. , 

The next question is that the District Court erred in overruling the 
motion for a new trial upon the affidavit of newly discovered evidence, 
as the affidavit and the facts set forth were not contradicted, but in 
law were taken to be true. We are not referred to any authority, and 
we know of none to sustain this legal proposition, and as a question 
of diligence and not an unmixed question of law is involved, the 
action of the District Cours on the motion for a new trial cannot be re- 
viewed on appeal. 11 A. 478. 

It is therefore ordered that the judgment appealed from be affirm 
with costs. 
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Mr. Justice TALIAFERRO dissenting: 


With some hesitancy I dissent from the opinion of the majority of 
the court. I do not think that to constitute the menacing language 
alleged to have been used by the deceased a part of the res gesta, it is 
necessary that it be shown that the accused knew of it before the com- 
mission of the homicide. In my view the evidence should be admitted, 
in order that the jury might, in connection with all the evidence, de- 
termine whether it be entitled to any consideration in making up their 
verdict. 








No. 71.—Samvet Boyp, Appellant v. CuristopHer CHAFFE. 


A contract that cannot be enforced against the principal for want of a lawful cause, cannot be 
enforced against the vendee of the principal. 

Courts of justice will not lend their aid to settle disputes growing out of contracts reprobated 
by law. 

The enforcement of contracts by the courts of this State, the consideration of which was Con- 
federate notes, is prohibited. Constitution, art. 127. 


PPEAL from the Eleventh District Court, parish of Claiborne. 

Watkins, J. L. B. Watkins, for plaintiff and appellant, W. B. 
Egan, for defendant and appellee. 

Wrty, J. In 1862, William Lackey contracted to sell the plaintiff a 


lot of cotton on his plantation in Claiborne parish, “to be delivered at 
Minden landing at any time having twenty days notice.” The cotton 
remained in Lackey’s gin house till 1865, when he sold it to the de- 
fendant Chaffe, who paid for it and obtained possession thereof. 

The consideration of the sale in both instances was Confederate 
notes. , 

Plaintiff now sues the defendant for the cotton or its value, alleging 
that he had conspired with said Lackey to defraud and cheat him out 
of said cotton, knowing that said Lackey was not the owner thereof. 

The evidence does not sustain the charge of fraud and collusion, nor 
does it establish the fact that Chaffe was aware that plaintiff had pur- 
chased the cotton from Lackey. 

But even if he had been aware of the contract, that plaintiff had 
paid Lackey a sum of Confederate money in consideration of which 
the latter had obligated himself to deliver the cotton at Minden land- 
ing at any time, having twenty days notice, that would not have been 
a legal impediment to the sale. 

Knowing that Lackey had received a sum in unlawful currency, in 
consideration of which he had contracted to deliver the cotton at 
Minden, did not incapacitate the defendant from making a lawful pur- 
‘cliage of the cotton from Lackey. The prior obligation of Lackey to 
the plaintiff was null. An obligation without a cause, or with a false 
or unlawful cause is null and void. C. C, 1887, 1889; 17 A. 262; 19 A, 
482, 257, 469, 
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If Lackey had retained possession of the cotton after contracting to 
sell it to the plaintiff and afterwards to the defendant, under the Con- 
stitution of 1868, and the well settled jurisprudence of this State, 
neither the plaintiff nor defendant could have enforced his contract 
with Lackey, because it had an unlawful purpose, being based on Con- 
federate notes. 

If plaintiff could not have enforced his contract against Lackey for 
the cotton, we do not see how he can enforce it against the vendee of 
Lackey. 

We have often held that courts of justice cannot lend their aid to 
settle disputes founded on contracts reprobated by law. The policy 
of the law is to leave the parties where they have placed themselves. 

Article 127 of the Constitution of 1868, prohibits the courts of this 
State from enforcing contracts of the character presented in this suit. 

It is therefore ordered that the judgment of the court below dis- 
missing plaintiff’s demand, be affirmed with costs. 








No. 77.—Epwarp Nate & Co. v. CLEAToN Hicerxsotnam, Admin- 
istrator, etc. 
The mandate to execute a promissory note for znother, must be both express and special. C., 
C. 2966. 


The power is not required to be in writing, but express and special, eas distinguished from im 
plied and general. 


PPEAL from the Twelfth Judicial District Court, parish of More- 
house. Crawford, J. Stubbs & Cobb, for plaintiffs and appellants. 
D. CO. Morgan, for defendant and appellee. 

Howe, J. This suit was instituted by plaintiffs against the adminis- 
trator of the estate of Mrs. Elizabeth Higginbotham, deceased, to re- 
cover the amount of a promissory note. The note was made by D. F. 
Higginbotham, a son of the decedent; but it is claimed by plaintiffs 
that he was acting as agent of his mother in executing the note—that it 
was given for supplies furnished for her plantation, and that they are 
therefore entitled to a judgment for its amount against her adminis- 
trator. 

There was judgment for defendant, and plaintiffs have appealed. 

The textual provisions of the Civil Code plainly require that a man- 
date to execute for another a promissory note should be both express 
and special. C. C. 2966. It is not required that the power should be 
in writing, as contended by the counsel of the appellee, but it must be 
“‘ express” and “ special,” as distinguished from “implied” and “ gen- 
eral.” And, therefore, in Nugent v. Hickey, 2 Ann. 358, where the de- 
fendant was sued upon a note signed by “ Walsh, agent for P. Hickey, for 
Pare Perdu plantation,” and it appeared that Walsh held a full power for 
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the purchase of stock and of necessary articles for the use of the plan- 
tation, and for the settlement of accounts in relation to the same, that 
Walsh remained on the plantation for several years, and under the power 
contracted the debt with the plaintiffs, and closed the account with the 
note in suit; and the power further provided that Walsh should act 
for the defendant in all cases in which the latter’s interest might be 
concerned in relation to the plantation, it was held by the court that 
no liability attached to the defendant by reason of the note given in 
his name, for Walsh had no authority to bind him in that form. 

The case at bar is even stronger for the defendant than the one cited 
above, for not only was the account of plaintiffs kept with D. F. 
Higginbotham in his individual name, but the note was taken in settle- 
ment in his individual name. Mrs. Higginbotham does not appear in 
the account or in the note. There is no evidence that she ever gave any 
legal mandate for its execution or ever in any way acknowledged the 
liability now sought to be imposed on her succession. 

The cases cited by the plaintiff do not seem to conflict with the 
views we have expressed. In Reynolds v. Rowley, 3 R. 201, and 2 Ann. 
aft, the plaintiffs sued on an account, and it was held that where the 
agent, who had a special power of attorney by which he was author- 
ized to borrow money for the defendant’s plantation, received money 
from plaintiffs as a loan for the plantations ; the defendants were liable, 
even though the agent had no authority to draw the bills from whose 
proceeds the loan was made. The question was not one of the author- 
ity to execute a note or bill. In Perrotier v. Cucullu, 6 La. 587, the bill 
was drawn by a supereargo in a foreign port; the act seemed to be one 
of necessity in carrying out the purpose of the agent’s appointment, 
and the court, without passing with directness upon the question of 
authority, came to the conclusion that the defendant’s subsequent 
agreement to pay the bill out of a particular fund, should that fund be 
available, amounted to a sanction and ratification of what had been 
done by his agent. 

For the reasons given it is ordered and adjudged that the judgment 
appealed from be affirmed with costs. 








No. 76.—Joseru T. Swan v. Ann L. Gaye, Administratrix. 


The Parish Court is without jurisdiction ratione materia in a suit where a succession is either 
plaintiff or defendant, and the amount claimed is above five hundred dollars. Constitu- 
tion, article $7. 

The act of the Legislature approved October 6, 1868, No. 141, entitled “ An act further defining 
the jurisdiction of parish courts in succession cases,’’ is unconstitutional, null and void, 
because the object of the statute is not expressed in the title. Constitution, article 73, 


PPEAL from the Parish Court of the parish of Ouachita. Pay, 
Parish Judge. Robert J. Caldwell, for plaintiff and appellee. 
Isaiah Garrett, for defendant and appellant. 
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Lupetine, C.J. The vlaintiff sued the administratrix of the suc- 
cession of W. H. Gayle iu the Parish Court, and he prayed for judg- 
ment against the administratrix for upwards of five thousand dollars, 
and for the recognition of his mortgage on certain property situated in 
the parish of Ouachita. He also prayed for the sale of the mortgaged 
property to pay his debts, according to law. The appellant has insist- 
ed, in this court, that the Parish Court which tried this case was with- 
out jurisdiction ratione materia. 

If this be true, the judgment rendered by that court is void. C. P., 
article 92. And we can not give vitality or validity to that judgment, 
because an “ appellate court never can give a judgment which the 
court a qua could not.” 5N.5. 10. 

It is our duty, therefore, to notice ex officio the want of jurisdiction 
ratione materia. 

The question presented is, whether the Parish Court has jurisdiction 
in a suit wherein a succession is plaintiff or defendant, when the 
amount in controversy exceeds five hundred dollars? Article eighty- 
seven of the constitution of 1868, fixing the jurisdiction of the parish 
courts, declares that they ‘shall have concurrent jurisdiction with 
justices of the peace in all cases where the amount in controversy is 
more than twenty-five dollars and less than one hundred dollars, ex- 
clusive of interest. They shall have exclusive original jurisdiction in 
ordinary suits, in all cases where the amount in dispute exceeds one 
hundred dollars, and does not exceed five hundred dollars. 

*¢ All successions shall be opened and settled ia the parish courts; and 
all suits in which a succession is either plaintiff or defendant may be 
brought either in the parish or district courts, according to the amount 
involved,” etc. 

It appears from the journals of the convention that this article was 
changed after the convention had once adopted it in a different form. 
When originally reported by the judiciary committee, the article con- 
tained the following sentence: “In probate matters they shall have 
concurrent jurisdiction with the district courts in all cases where there 
exists a contestation or suit, and the amount in dispute exceeds five 
hundred dollars.” This was stricken out, and in lieu thereof the fol- 
lowing was substituted: ‘And all suits in which @ succession is either 
plaintiff or defendant may be brought either in the parish or district 
court, according to the amount involved.” 

As the article originally stood, the plaintiff had the option to file his 
suit either in the parish or district court, where he had a claim for 
money against a succession, and the amount exceeded five hundred 
dollars. 

As the article was finally adopted, it confers the right on the plaintiffs 
to sue in the parish court whenever the amount claimed does not ex- 
ceed five hundred dollars, and a succession is either the plaintiff or de- 
fendant. And where the sum demanded exceeds five hundred dollars, 
and a succession is a party to the suit, the plaintiff must bring the suits 
in the district court. Thus, it is the amount alone which determines 
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whether the parish or the district court have jurisdiction. That incon- 
veniences and delays in the settlement of successions may result from 
this change in article eighty-seven of the constitution may’be true. 
But that will not justify us in torturing a meaning out of the words of 
the article which they cannot fairly be made to bear. The evil can 
only be remedied by amending the constitution. 

It is contended that the General Assembly has given a legislative in- 
terpretation to this article of the constitution in act number one hun- 
dred and forty-one, adopted in 1863. It is not the province of the 
General Assembly to interpret the provisions of the constitution for 
courts. If the object of the law was to explain or interpret the article 
of the constitution, as the title of the act would indicate—“ an act fur- 

. ther defining the jurisdiction of the parish courts in succession cases” — 

then the General Assembly transcended its powers and trenched upon 
the jurisdiction of the courts, as only legislative powers are vested in 
the General Assembly. Article fifteen of the Constitution of 1868. 
, The judicial powers of the government are vested in the courts. 
Article seventy-three of the constitution of 1868. 
_ If, on the other hand, the object of the law was to confer other juris- 
diction on the parish courts, the law is obnoxious to two constitutional 
objections: First, that the object of the law is not expressed in its 
title. Article 114, constitution of 1868. Second, that the General As- 
sembly had not the power to change the jurisdiction fixed or limited in 
the constitution—they could not amend the constitution. Article 147, 
constitution of 1868. 

First—Defining the jurisdiction is a very different thing from extend- 
ing or enlarging the jurisdiction. As the term is used in the title of the 
act in question, it means explaining, interpreting. Hence the title does 
not express the object of the law. 

Second—The clause in article eighty-seven, “and such other juris- 
diction as may be conferred on them by law,” permitted the General 
Assembly to grant to parish courts. ‘other jurisdiction” in matters 
where the constitution had not defined, fixed or limited it; but it did 
not authorize the Legislature to change or amend the constitution itself. 
For example, it did not empower the General Assembly to give the 
parish courts original jurisdiction in ordinary civil suits, when the 
amount exceeded five hundred dollars, or to try capital casey, or to 
give them appellate jurisdiction from the district courts. We are con- 
strained, therefore, to declare the act number 141 of the General As- 
sembly of the State of Louisiana, adopted October 6, 1868, entitled 
“ An act further defining the jurisdiction of the parish courts in suc- 
cession cases,” unconstitutional, and therefore null and void. 

In this case the amount in controversy exceeds five hundred dollars, 
and the parish court was without jurisdiction to try it ratione materia. 

It is therefore ordered, adjudged and decreed that the judgment of 
the Parish Court be avoided and annulled. It is further ordered that 
the suit be dismissed, and that the plaintiff and appellee pay the costs 
of both courts. 

Rehearing refused. 
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No. 67.—Wi111s Woop, Administrator, v. L..C. CaLttoway. 


The sppea! will be dimtisved tf the bond has not been filed within twelve months from the date 
of the orfer. Every act required by Isw to perfect an appeal when taken, must be per- 
formed wittiin the délzy allowed by law for taking the sppeal. I7 An. £38 ; 20 An. 206. 
PPEAL from the Eleventh Judicial District Court, parish of Union. 

Wothins, J. A. B. George, for plaintiff and appelles. Jokn L. 

Barrett, Stoibe & Cobb, for defendant and appellant. 

Tatzareeno, J. There ts a motion to dismiss this appeal on the 
ground thet the appeal bond was not filed within twelve months from 
the time of the rendition of the judgment appealed from. The judg- 
trent was rendered on the ninth of October, 1866, and no appeal bond 
was filed until fhe seventh July, 1869, more than two years and a half 
from fhe dixie of the frigment. The motion must prevail. 

Every act required by law to perfect an appeal when” taken, must bo 
performet within the delay allowed for taking the appeal. 7 Rob. 60; 
S'La. 77; 2 La. 323; 17 An. 238; 20 An. 236. 

% is therefore ordered that this appeal be dismissed at costs of ap- 
péfiant. 








No. 54.—J. T. Swan v. H. M. Bry, Clerk. 


An order issued by the Parish Judge, directing the clerk of the District Court to transfer to the 
Parikh Court fire record of a sait, fs in fhe nature of a proceeding by mandamus, and no ap- 
wil ffe from such order without showing en adverse interest above five hundred dol- 

The Sapreme Court will notice, of their own motion, thetr want of jurisdiction. 


| PPEAL from the Parish Court of tha parish of Ouachita. Ray, 
Perish Fodge. Robert J. Oaldweil, for plaintiff and appellee. 
Tocttech Gorrett, for defendant and appellant. 
. Howert, 3, This ts a proceeding to compel the defendant, H. M. 
Bry; clerk: of ‘the District Court and ex officio clerk of the Parish Court 
of the parish of Ouachita, to placo on the docket of the said Parish 
Court the suit of Joseph T. Swan v. Ann L. Gayle, administratrix of 
William H. Gayle, number 771, on the docket of the said District Court 
for the said parish. After answer filed and trial upon the issue made, 
judgment was rendered making the rule absolute, and ordering the de- 
fendartt; H. M. Bry, clerk of the District Court of the parish of Oua- 
¢hita, to place the said suit on the docket of the Parish Court, to be 
‘1 in and determined according to law. From this order or 
the defendant took a devolutive appeal, and Mrs. Gayle, admin- 
ixtratrix, the lefendant in the suit transferred, upon alleging that the 
. said order will cause irreparable injury to her, the succession and cred- 
ors thereof, obtained a suspensive appeal. 
This proceeding is in the nature of a mandamus, and there is noth- 
ing*to’show that the interest of cither party in the matter in dispnte 
61 
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exceeds five hundred dollars, and we are therefore'without jurisdiction. 
The fact that the matter in dispute in the suit which is to be trans- 
ferred exceeds that sum, does not fix the amount in this. There is no 
pretension that the defendant will be responsible for the amount of 
said suit, if he fails or refuses to transfer, and we have no intimation 
what damage may result to either party by the determination of this 
suit. The difficulty is not removed by the appeal taken by Mrs. Gayle, 
the administratrix, as the transfer being egal cannot affect her rights. 

We notice, of our own motion, our want of jurisdiction. 

It is therefore ordered that the appeals herein be dismissed at the 
costs of the appellant. 








No. 56.—Srate or Louisiana v. JoHN J. KREIDER. 


The ple of lis pendens will not be maintained where it is shown that a suit by mandamus has 
been brought in the name of the State on the relation of a claimant for office, and is still 
pending, and another suit has been brought in the name of the State by the District At- 
torney joining the same claimant for office as in the mandamus suit under the acts of the 
Legislature of 1868, numbered fifty-eight and ome hundred and fifty-six, providing a 
remedy against usurpation and intrusion into office. In the mandamus sult the State is 
merely a nominal party, and im fhe suit brought under these acts of the Legislature the 
State is the actual real party in tnterest wherein the right to hold fhe office is the prin- 
cipal subject of inquiry. Want of identity of parties and not having the samo objects in 
view operates as a bar to the plea. 

The thirteenth section Of the act of September 14, 1868, repealing the charter of the city of 
Jefferson, approved March 8, 1867, did not abolish the offices of the corporation. This 
clause only repealed the old charter in so far as its provisions were not incorporated in the 
new charter. 

The failure to hold an election for municipal officers of the city of Jefferson on the first 
Monday of January, 1869, as provided in section three of the amended charter, adopted 
September 14, 1868, did not vacate the offices which were filled by election under the 
charter of 1867. ; 

The appointment to an office by the Governor is void if there was no vacancy at the time the 
appointment was made. 


PPEAL from the Second Judicial District Court, parish of Jef- 
ferson. Pardee, J. Z. McKay, District Attorney, Lacey & 
Butler, J. Hawkins and L. A. Sheldon, for plaintiff and appellee, 
A. N. &@ H. N. Ogden, Fellowes & Mills and Cazabat & Scott, for 
defendant and appellant. 

TALIAFERRO, J. This suit is brought under the act of the Legisla- 
ture approved October 15, A. D. 1868, for ‘‘ providing a remedy against 
usurpation, intrusion into, or the unlawful holding or exercising a 
public office in this State.” Under the act of the Legislature of the 
eighth of March, 1867, entitled “an act incorporating the city of 
Jefferson,” the defendant was elected Mayor of the city and was 
discharging the duties of that office when the Legislature passed the 
act approved by the Governor on the fourteenth of September, 1868, 
entitled ‘an act for revising and amending the charter of the city of 
Jefferson.” The third section of that act required an election to be 
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held on the first Monday of January, 1869, and every to years there- 
after for Mayor, Treasurer, Controller and Aldermen, the several 
officers aforesaid to enter upon the discharge of the duties of their 
respective offices on the third Monday following their election. The 
fourth section of that act provides ‘‘ that the Governor shall, upon the 
passage of this act, remove the present board of aldermen and other 
officers of said city and appoint the Mayor, Treasurer, Controller and 
Aldermen until the aforesaid officers shall havo been elected and 
qualified as in accordance with section three.” The Governor did not 
upon the passage of the act revising and amending the charter of the 
City of Jefferson remove and appoint as provided for according to 
section four, but permitted matters to remain in statu quo until Janu- 
ary, 1869, at which time, as provided by the amendatory act of 1868, 
an election was to be held. No election however was held at the time 
fixed nor has an election been held since, There being no election 
held the Governor proceeded to appoint and commission F. J. Leche 
Mayor of the city, as in case of a vacancy in the office. Kreider, the 
defendant, refusing to yield the office to Leche and to turn over to him 
the paraphernalia appertaining to the office, Leche applied to the 
District Judge of the district for a writ of mandamus requiring 
Kreider to recognize him as Mayor of ‘the city of Jefferson and to 
deliver to him the books, records, personal property, ete., belonging 
to the office, or show cause to the contrary at the time and place fixed 
by order of the Judge. 

On the trial the judge dismissed the demand of Leche to be recog- 
nized Mayor on the ground that upon the application for a writ of 
mandamus the right to an office could not bo inquired into, but 
decided that the proceeding so far as it aimed to place Leche in 
possession of the appliances of the office was well taken and to that 
extent the rule was made absolute and a peremptory writ of manda- 
mus was ordered to issue. te 

From the judgment thus readered Kreider took a suspensivé appeal 
which is now pending before thiscourt. At this stage of the proceed- 
ings the present action was instituted by the plaintiff under the acts 
of the Legislature passed in the year 1863, numbered fifty-eight and 
one hundred and fifty-six, providing a rémedy against usurpation and 
intrusion into office. 

Kreider excepted upon the following grounds : 

First—Lis pendens relying upon the proceedings for a mandamus to 
sustain that plea. ' 

Second—That the right to a municipal office cannot be tested under 
the usurpation and intrusion acts. 

The judge a quo having overruled the exception and rendered judg- 
ment upon the merits, declaring Leche to be entitled to the office of 
Mayor, the defendant appealed. 
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We will first examine the plea of lis pendens. In the mandamus 
case the controversy is one simply between individuals, although 
nominally carried on in the name of the State on the part of the 
complainant. In the other case under what is usually termed the 
intrusion act it is clear the Legislature intended to remedy an evil 
prevailing to no small extent, that of the frequent aliercations arising 
from conflicting pretensions to the right of halding office. The graye 
maxim énierest Republicae ut set finis litium seems to be at the founda- 
tion of this litigation. Hence the State itself takes the initiative, and 
in the name of the people of the State, the Attarney General is author- 
ized, even upon his own information, to bring actions in the cases 
specified in the act. It is intended that the State shall. he the proper 
party in interest, to the end that there shall be no interruption or 
suspension of the functions of the public officers, that delaya in the 
administration of justice shall be prevented and that the dxties of the 
public functionaries shall be regularly and withous interraptian per- 
formed. In all actions brought in contemplation of this act the name 
of the complaining party if there be one, is jained with that of the 
prominent’ plaintiff the people of the State, but the interests. of such 
party in actions brought under this act are deamed of secondary 
importance. Hence from want of identity of parties i the two cases 
the plea of lie pendens fails. The State in the one case is the actual 
real party ; in the other merely a nominad party. 

The objects of the sutts were not the same. In the mandamns suit 
we sustained the views of the defendants, who then contended that the 
question of office was not involved in that suit, and we refused to 
permit it to be tried by preference. 

We think the exception was properly overruled. 

To ascertain whether the Governor had the right to appoint the 
relator to the office he claims, it is necessary to determine whether tho 
several offices under the act of 1867 were vacant, and to decide this 
question we must examine the act of the General Assembly approved 
fourteenth September, 1868, entitled “an act revising and amending 
the charter of the City of Jefferson.” This act, as tts title dmparts, was 
intended to revise and amend the former charter. Secthons one and two 
are the same in both acts. The only substantial change in section 
three is as to the time when the Mayor, Aldermen, Treasurer and 
Controller shall be elected. There is nothing in this section which 
abolishes or changes the offices themselves. Section four in the new 
, charter expressly recognizes the existence and continuance of tho 
offices, for it provides that the Governor “ shall remove the present 
Board of Aldermen and other officers of said city and appoint the 
Mayor, Treasuer, Controller and Aldermen until the aforesaid officers 
shall have been elected and qualified in accordance with section three.” 
It is evident the Legislature did not contemplate abolishing the offices, 
but they simply .provided for the removal of the present incumbents 
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and the appoiniment of their successors to the offices. In section three 
thay changed the time for holding future elections of officers. Did the 
thirteenth section repealing the act approved March 8, 1867, entitled 
“an oct incorporating the City of Jefferson” abolish the offices? We 
think 4 pain that this clause was only intended to repeal the old 
charter ta so Zar as its provisions were not incorporated in the new 
ebarten. It cannot be supposed that the Legislature intended to — 
Ggclaxe offices abolished which they had in preceding sections of the 
sane cat recognized as existing and had provided for filling. 

The offices then not being abolished there were no vacancies. The 
term of office for which the Mayor, Aldermen, Treasurer and Controller 
were elected under the charter of 1867 had not expired at the time the 
appolaiments were made by the Governor in January, 1869, for the 
incwnbents were entitled to hold their offices until the expiration of 
the term for which they were elected, and this term extended to a 
period beyond the time fixed by the new act for the election and 
induction into office of their successors. Therefore the failure to hold 
an election on the first Monday of January, 1869, did not vacate the 
offices and consequently there was no room for appointments. The 
section foun coniains the only authority found in the act authorizing 
the Governor to make appointments. It is nowhere provided in the 
act thet the Governor shall make appointments in case of the failure 
of an election at any of the stated periods. The section four directs 
the Gevernor, unqualifiedly, to remove the Mayor, Aldermen and 
other aficers of the city upon the passage of the act, and appoint 
others, This authority, of very questionable validity, to say the 
least of it, the Governor did not exercise, deeming, as we may 
suppose, that the Legislature had in this instance transcended its 
proper powers. He only made the appointments after the failure to 
hold the election on the first Monday of January, 1869, on the ground, 
as we Smagine, of there being vacancies. In our view of the two acts 
vacancies had not arisen, and we therefore conclude that the appoint- 
ment of the relator to the office of Mayor of the City of Jefferson is 
nul! and without effect. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that this suit be dismissed at the costs of the relator, 

Mr, Justice Howe took no part in this decision. 
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No. 49.—Joun H. Ranpotrn v. The Widow and Heirs of Joun L. 
CHAPMAN. 


The holdér of promissory notes secured by mortgage on real estate, importing a confession of 
judgment may proceed in rem after the mortgagee has died, to foreclose the mortgage with- 
out provoking the appointment of an administrator to represent the succession, 

Where the act of mortgage imports a confession of judgment, and no partition of the estate 
has been made among the heirs, the mortgage creditar may seize and sell the hypothecated 
property, as if the original debtor were still alive. 

If the widow and heirs of the deceased husband whose property is specially mortgagéd, be non 
residents, the mortgage creditor in a suit against the mortgaged property, may provoke the 
appointment of a curator ad hoe to represent them. 


PPEAL from the Twelfth District Court, parish of Catahoula. 
Crawford, J. Mayo & Spencer for plaintiff and appellant, G. 8. 
Mayo curator ad hoc for appellees. 

LupetinG, C. J. This suit was instituted to enforce the payment 
of certain promissory notes, executed by John L. Chapman. The 
notes avere.secured by special mortgage on lands situated in the parish 
of Catahoula. The plaintiff alleging that John L. Chapman was dead, 
and that his widow and heirs were absentees, prayed that a curator 
ad hoe be appointed to represent them in the proceedings, and he 
prayed for the sale of the mortgaged property to satisfy his debt. 

A curator ad hoc was appointed and he filed an exception alleging 
that the heirs, some of whom are minors, have not accepted the suc- 
cession, without the benefit ot inventory; that the widow has the 
right to renounce the community; and that the curator ad hoc is with- 
out power to stand in judgment. He prays that an administrator be 
appointed to represent the succession. 

This exception was sustained by the District Judge, and the suit 
was dismissed. 

We think there is error in the judgment. The plaintiff had the 
right to proceed in rem to foreclose his mortgage, without provoking 
the appointment of an administrator to administer the succession. If 
the act import a confession of judgment, and there have been no par- 
tition of the estate among the heirs, ‘‘the creditor shall be entitled to 
seize and sell the hypothecated property, as if the original debtor were 
still alive.” C. P. art. 66;1 An. 204, Boguille, Administrator, v. Faille: 
2 An. 916; 12 An. 551, 591. The case of the State v. Leckie, 14 An. 
641 relied on by defendants, is not in point. In that case the proceed- 
ings were not i rem. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided and reversed, that the exception filed 
in the suit be overruled, and that this case be remanded to be pro- 
ceeded with according to law, and that the appellees pay the costs of 


appeal. 








MONROE, JULY, 1869. 487 





Succession of W. H. Gale, on Opposition to Provisional Account of Administratrix. 





No. 74.—Succession of W. H. Gaz, on Opposition to Provisional Ac- 

count of Administratrix. 

Where the creditors of a succession are litigating thetr rights contradictorily with each other 
and the value of the succession exceeds five hundred dollars, an appeal will lie to the 
Supreme Court, although the claim of each creditor may not amount to that sum. 

The holder of a claim against a succession approved by the administratrix is not likened to the 
holder of a note payable to bearer, and he is not dispensed from proof of ownership when 
denied by other creditors. 

The privilege of fhe vendor who has delivered personal property is inferior to that of a lessor. 

No prtvilege exists on movables for fhe payment of State and parish taxes. 

Where thé fama produced By the sale of the movables of a succession has been exhausted by 
fhe special privileges, the tmmovables or euch portion as may be necessary must be sold 
to pay fhe general privileges, to which time the settlement of the rank of the general 
privilege credftors nrust be postponed. 


PPEAL from the Parish Court of Ouachita. Kay, Parish Judge. 
John Ray, for Mrs. Gayle, administratrix, appellee. R. W. Rich- 
| ardson; for Schlessinger and Kennedy, opponents. Garrett & Garrett, 
for W. T. Watkins, opponent. Richardson & McHenry, for Daniel T. 
' Head, opponent, appellants. 
| Howe, J. The funds which are sought to be distributed by this ac- 
count result from the sale of crops raised upon plantations hired by 
the deceased, and working animals, implements and other property 
attached to such plantations. 

The inventory of the property of the succession shows that there 
belongs to it immovable property of the estimated value of $5000. 
The record shows that the movables sold as above stated have not 
produced enough to pay the claims which are specially privileged 
thereon. 

In filing this account, however, the administratrix proposes to pay 
the general privileges by preference from these proceeds of the mova- 
bles. It is evident that such a course would be an injury to the 
creditors who have special privileges thereon, reducing their pro rata 
privileged shares, and increasing that portion of their claims which 
would thus become merely ordinary claims on the rest of the succes- 
sion fands. At the same time it would be improper to pay over at this 
time all these proceeds to the creditors specially privileged thereon, and 
thus leave the general privileges to the chances of a sale in the future of 
the immovables, which might not produce enough to pay them in full. 
Article 3223 of Code provides that if the movables of the debtor by reason 
of the special privileges affecting them, or for any other cause, are not 
sufficient to discharge the debts having a privilege upon the whole mova- 
ble property, fhe balance must be raised on the immovables. To such 
a case as fhe one before us we are of opinion that the principle of this 
article may be properly applied in such a manner as to fully secure 
the rigirts both of those who have special, and those who have general, 
privileges. For this purpose since the fand prodnced by the movables 
is exhausted by*the-special privileges, the immovebtes or such portion 
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as may be necessary should be sold, and then, and not till then, can 
the legal rights of the parties be justly determined. For this purpose 
the cause must be remanded. 

Before the case takes this course we may dispose of some questions 
raised by the record which ought to be determined. 

The administratrix has moved to dismiss the appeals of the oppo- 
nents, Head and Atkins, on the ground that the matter in dispate in 
each respectively does not exceed the sum of $6500. The mefica arash 
be denied, it being well settled that where the crediters of a sadeosdion 
are litigating their rights contradictorily with each other and the valud 
of the succession exceeds five hundred dollars, an appeal will Is @® fd 
Supreme Court, though the claim of each creditor may not amount to 
that sum. 3 Rob. p. 6. 

The claim of Head, however, was properly dismissed ty the court 
below, for he did not prove his ownership of the debt. He claimed 6 
privilege for supplies farnished by the steamers Vickebemy amd 
Grey Eagle, but did not show any interest tn trimecif in Gi@es th6 
boats or the supplies. The point urged by his commsd dit the daim 
was approved by the administratrix, and fs therdiore payubio & 
bearer, is not sound. The “bearer” of such a clatm a6 srewtiuncd 15 
Code of Practice, article 984, cannot be likened to the hotMer of a méte 
payable to ‘‘ bearer.” 

The claim of Atkins was, we think, correctly disposed of by tite 
‘court below. As a vendor who had delivered the property sold, fre 
must be postponed to the lessor, and we cannot peresive ther tire fhot 
that one of the mules sold was removed from one plertcten to enother 
has changed the merits of the claims for privilege. The animal was 
at alletimes on a plantation hired by the decedent, and subject to a 
lessor’s privilege. 

The court also properly rejected from the list of general sitions 
the items for State and parish taxes. Such a privilege is nod estab- 
lished by law. 

We are of opinion that the court properly allowed the clatms of 
S. H. Kennedy & Co. and F. 8. & F. G. Schlessinger as e privilege for 
the full amount. The supplies they furnished eppenr to have been 
necessary under the new system of labor. They are not like the bills 
for ‘‘cigars, anisette, and ice in large quantities,” which “rere tepat 
diated by the decision in 6 Ann. p. 668. Nor can we perceive that tie 
fact that some of the supplies were paid out to the laborers on sovoumt 
of their wages can impair the privilege on the crop. The supyilies are 
still furnished to the working of the place, they eontribute diresily to 
the making of the crop, and the lessors can hardly compiatn if, wy fis 
fact that the laborers have received them on account of their wages, 
the superior claims of the latter have*been discharged. 

But the supplies furnished by the Schtessingers seem +o heve a privi- 
tege on the crop of the Lamy place as well as the MoGateeagiigniaition: 
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In remanding the case an opportunity should be given to fix the 
amounts bearing on each place respectively. The supplies were far- 
nished to Gale, and if part of them were used on the Lamy place, 
equity requires that the amount thus used should be privileged on the 
crop there produced, and the crop of the McGuire place relieved to 
this extent. 

The court did not err in ordering that the lessors be first paid so far 
as possible from the proceeds of the movables other than the crops. 
They have a privilege on these movables, and the furnishers of sup- 
plies have none. The privileges on the crops are concurrent. The 
method then adopted by the judgment is correct, for while it does not 
injure the right of the lessors it materially benefits the furnishers of 
supplies whom the law designs so far as possible to protect. 

For the reasons given it is ordered and adjudged that the judgment 
appealed from be affirmed in the following particulars: 

So far as it dismisses the oppositions of A. L. Swan and D. F. Head, 
but without prejudice to the right of the said D. F. Head to establish 
his claim by further proceedings in the case. So far as it disallows the 
claim of Atkins to a vendor's privilege. So far as it allows the claims 
of S. H. Kennedy & Co. as furnishers of supplies for $7261 31, with 
interest at eight per cent. per annum on $6000 from December 1, 1867, 
as a privilege on the crops of the Stevens place. So far as it allows 
the claims of F. 8S. & F. G. Schlessinger for $5416 21, with eight per 
cent. per annum interest from November 25, 1867, as a privileged 
claim for supplies furnished. So far as it rejects,from the list of gen- 
eral privileges the claims for taxes; and so far as it requires the lessors 
to exhaust the proceeds of the movables, on which they have a privi- 
lege before taking their pro rata share of the crops. 

It is further ordered that in other respects the said judgment be 
avoided and reversed, and the cause remanded to be proceeded wi 
according to law in conformity with the views hereinbefore expressed. 
The costs of the appeal will be paid by the appellants, Stevens, 
Atkins and Head. 

Rehearing refused. 


an 
ON OPPOSITION. 


In this case the court of its own motion will amend the decree here- 
tofore rendered in respect to the <laim of the opponent Atkins, and 
the costs of the appeal. 

It is therefore ordered : 

First—That the right of the opponent Atkins, to establish in this 
cause as remanded any privilege he may have as vendor be reversed; 
and 

Second—~That the costs of the appeal be borne by the succession, 

6? 
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No. 79.—Tue State cr Lovistana ex rel. R. C. Downes v. E. B. 
TOWNE. 
Section seven of act number thirty-nine of 1863, ontitled ‘an act to ascertain the eligibility of 


persons elected or appointed to office and to declare offices vacant,”’ etc., is unconstitu- 
tional and void. 

A judge of a court or other constitutional officer of the State may be removed from o‘fice by 
impeachment, by address of the Legisjature, or by proceedings under the intrusion act, 
if it be judicially ascertained that he is disqualified by the constitution of this State or the 
United States. He cannot be removed from office by an act of the Legislature, nor has 
the Legislature the power to pass an act authorizing or instructing ihe Governor to declare 
an office vacant which is created by the constitution. 


The appointment and commissioning by the Governor of a party to an office which has been 


legally filled, without the vacancy being first declared according to law, is an absolute 
nullity. 


PPEAL from the Thirteenth Judicial District Court, parish of 
Madison. Hough, J. Gray & Egan, for relator, appellee. 
Stubbs & Cobb, for defendant and appellant. 

Wryty, J. At the April elections of 1863, the relator, Richard 
Charles Downes, was elected parish judge of the parish of Madison, 
and received his ceriificate of election on first July, 1868, from R. C. 
Buchanan, then commanding the Fifth Military District. On fourteenth 
July, 1868, he received his commission from the Governor of this State, 
and on the same day took the oath of office prescribed by the Cvasti- 
tution of 1868, and entered on the duties of his office. 

On twenty-fourth April, 1869, the defendant, E. B. Towve. was 
appointed by the Governor and commissioned to the same office, then 
administered by the relator, Downes, takiug the oath required by the 
constitution and laws. He also attempted to discharge the duties of 
the office of parish judge, when the relator, R. C. Downes, and the 
district attorney instituted this proceeding against him under the act 
of eighth September, 1868, amended by act fifteenth October, of the 
same year, providing a remedy against usurpation, inirusion into, or the 
unlawful holding or exercising a public office or franchise inthe Siate. 
(Acts of 1868, p. 71 and 199.) 

The defendant, E. B. Towne, denied that he had usurped, intruded 
into or unlawfully held the office of parish judge, but claimed to exer- 
cise the functions of said office by virtue of his appointment and 
commission from the Governor, under the seal of the State. He 
charged that the relator, Richard Charles Downes, is himself a 
usurper, intruder, and unlawfully holds the office of parish judge 
because he failed to comply with the provisions of act number thirty- 
nine, commonly known as the “ Eligibility Act,” passed in September, 
1868, which prescribes an oath to test the eligibility of those elected or 
appointed to office or already in officé. The seventh section of said 
act provides “that in case commissions have been issued to any 
person or persons elected or appoinied to office before the passage of 
this act, or if any person has been sworn in, or entered on the discharge 
of the duties of any ofiice which does not require a commission, all 
such persons shall take the oath required by section three of this act, 
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and file the same in the office of the Secretary of State within thirty days 
after the promulgation of this act, and in the event of their failing to 
do so, the Governor shall declare such persons intligible to office and 
their offices vacant, and the offices shall be filled as prescribed by the 
constitution and laws of this State.” Act 1868 p. 46. The defendan: 
alleged that the relator, Downes, failed to take the oath and file it in 
the office of the Secretary of State, as required by sections three and 
and seven, and that the office became thereby vacant and he was duly 
- appointed thereto. 

He also alleged that Downes is precluded from holding said office by 
the fourteenth amendment to the constitution of the United States, he 
having been parish judge and member of the State Legislature prior 
to the rebellion and afterwards aided and assisted therein. 

The court below gave judgment in favor of the relator, quieting him 
in the exercise and possession of the office of parish judge of the 
parish of Madison, and decreeing the appointment of the defendant, 
E. B. Towne, to be void, and excluding him from said office. 

The defendant has appealed. 

The relator contends that he took the oath of eligibility within the 
thirty days, but did not file it in the office of the Secretary of State—that 
the provisions of said act requiring him to do so is unconstitutional. He 
also contends that he is nos disqualified from holding office by the 
fourteenth amendment of the constitution of the United States, never 
having aided in the rebellion. 

Tue validity of the appointment of Towne depends on the fact 
whether there was a vacancy in the office of parish judge of the parish 
of Madison. If there was no vacancy there could be no valid appoint- 
ment. 

Downes was duly elected, commissioned and qualified, and was 
performing the duties of the office at the time and before the passage 
of the Eligibility Act, and also when the defendant, Towne, was 
appointed by the Governor. 

Holding a constitutional office he could be removed by impeachment 
or address of the Legislature, or by proceedings under the act com- 
monly known as the ‘‘Intrusion Act,” if it should be judicially ascer- 
tained that he is disqualified by the constitution of this State or of the 
United States. . 

Until it be determined by a judicial proceeding contradictorily with 
him that he is disqualified under the fourteenth amendment of the 
constitution there is no vacancy. If he be not disqualified under the 
paramount law of the land to hold the office he cannot be removed in 
any other manner than that indicated in the constitution. His disquali- 
fication under the fourteentl: amendment can only be determined judi-° 
cially. The Legislature cannot authorize the Chief Magistrate of the 
State to decide the question. 
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To decide whether the relator, Downes, is disqualified or not to hold 
office under the fourteenth amendment of the constitution of the 
United States, is purely a judicial question. The seventy-third article 
of the constitutior provides that “ the judicial power shall be vested 
in a Supreme Court, in District Courts, in Parish Courts and in Justices 
of the Peace.” Weare of the opinion that the Governor could not legally 
and constitutionally appoint the defendant, E. B. Towne, to the office 
of parish judge until the incumbent, Richard Charles Downes, was 
removed by impeachment or address of the Legislature, or until his 
disqualification was determined by the court. 

The evidence in this case fails to establish conclusively that Downes 
is disqualified under the fourteenth amendment of the constitution of 
the United States. Failure to take the oath testing his eligibility and 
to file it in the office of the Secretary of State in the time limited in 
act number thirty-nine did not ipso facto destitute him of office. It 
was not in the power of the Legislature to legislate him out of office 
or to diminish or increase his term of oflice as fixed in the constitution. 
They could not authorize the Governor to deem his office vacant on 
failing to file the test oath, and appoint and commission the defendant, 
E. B. Towne. We regard the seventh section of the act number 
thirty-nine, commonly known as the “ Eligibility Act,” as unconstitu- 
tional and void. 

It is therefore ordered, adjudged and decreed that the judgment of 
the court below be affirmed with costs. 








No. 25.—Joun E. Burcu v. AMERICANUS WILLIS. 


The character which plaintiff gives to his action by his pleadings must govern in determining 
the prescription applicable to it. ; 
An action for damages founded on a tort is prescribed by one year. 


PPEAL from the District Court, parish of Claiborne. Watkins, J. 
A J. O. Egan, for plaintiff and appellant, Garrett & Garrett, for de- 
fendant and appellee. 

Howk.t, J. In October, 1866, the plaintiff instituted this suit to 
recover the sum of nine thousand nine hundred and seventy-five dol- 
lars, with legal interest from the first of September, 1865, as the value 
of fifty bales of cotton, which he alleges the dgfendant “took and ap- 
propriated to his own use and benefit, without any right, title or legal 
claim whatever, in the summer or fall of 1865.” 

In the answer the defendant admits taking twenty-five bales of 
cotton, but avers that it was with the approbation and consent of the 
plaintiff, and by virtue of a purchase of fifty-four bales in 1863, from 
Mrs. Sarah A. Willis, wife of the plaintiff Burch, who subsequently 
ratified and approved said sale, which sale included the cotton taken 
by defendant, 
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After filing the answer defendant filed the plea of prescription of 
one year, applicable to offenses and quasi offenses, which is pressed 
upon our consideration as disposing of the case. 

Plaintiff ’s counsel contends that, even if the charge in the petition 
amounts to a tort, the defendant has given another character to the 
action and thus taken it out of the application of the plea filed. 

Prescription may be pleaded wt any stage of the cause, and even in 
the Supreme Court, and if applicable to the demand to which it is op- 
posed must be sustained. 

The character which the plaintiff gives to his action by his plead- 
ings must govern in determining the prescription applicable to it. 12 
A. 358, 359; 13 A. 609. 

That the charge in the petition in this case constitutes a tort there 
can be little doubt. The defendart is charged with having taken and 
appropriated to his own use the property of plaintiff without right, 
title or legal claim whatever. It was therefore a wrong, an offense. 
‘It was the taking and appropriating plaintiff’s property without his 
‘consent, which caused him damage to the amount of the value of the 
property, and this amount as fixed by him is claimed in this suit; and 
as the evidence shows that the act complained of was committed more 
‘than one year prior to the institution of this suit, the prescription 
pleaded is applicable and must be sustained. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 


No. 68.—Lirriesury Oversy v. Hezekian Ovexsy, Administrator. 
Mary E. Overpy, Tutrix, Intervenor. 


Contracts entered into between belligerent enemies are absolutely null. 

In the late civil war between the United States and the (so called) Confederate States, every in- 
dividual within the military lines of the one, was a belligerent with reference to the other, 
and every contract between two parties, the one residing within the military lines of the 
United States and the other residing within the Confederate lincs is absolutely null and 
void. 20 An. 241. 

The contract of agency is included in the prohibitions established by acts of Congress and the 
prociamation of the President of the United States interdicting trade and intercourse be- 
‘tween citizens of the United States and the insurgents, and is therefore void, 12 U. 8. 
Statutes at large, page 1262. Proclamation of the President of August 16, 1861. 


PPEAL from the Parish Court, parish of Morehouse. Bussey, 
Parish Judge. 8S. G. Parsons, for plaintiff and appellant, James 
H. Boatner, for defendant and appellee. 

Howe Lt, J. This is an action by a principal against the legal 
representative of an agent for the delivery of certain cotton or’ the 
value thereof, alleged to have been purchased by the agent with the 
funds of, and for the principal. The tutrix of the minor children of 
the deceased agent intervengd and joined in the defense, whieh pre- 
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sents first, by peremptory exception, the legality of the agency, alleg- 
ing that the contracting parties lived or resided at the time upon 
opposite sides of hostile military lines, were enemies and incapable of 
contracting. 

It is shown that the plaintiff then resided and still resides in the 
State of Kentucky, a State within the Federal military lines and not 
one of the insurgent States, and the deceased in Morehouse parish, 
State of Louisiana, declared by proper authority to be insurgent terri- 
tory and actually in the occupation of the insurgent military forces; 
that plaintiff passed through the respective military lines in February, 
1862, came to Morc‘iouse parish, constituted his brother, the deceased, 
his agent to buy cotton on their joint account and furnished the funds 
for the purpose. 

They were consequently in a technical legal sense enemies, and upon 
general principals of international law, relating to civil war as well as 
by the terms of the act of Congress of thirteenth of July, 1861, and 
the proclamations of the President thereunder, incapable of contract- 
ing together or establishing any business relations between themselves. 
The plaintiff was in Morehouse parish in violation and defiance of the 
rules and regulations of war, the laws of nations and the special laws 
of this country, and the specific commerce in which he proposed to 
engage was specially prohibited. 12 U. 8. Statutes at large 1262; 
Proclamation of President, August 16, 1861; 1 Kent 66,74, 77; 19 An. 
491; 20 A. 241; 18 H. 114. 

As said in 20 A. 241, ‘contracts entered into between belligerent 
enemies are absolutely null, because they affect eminently the public 
order; each individual becomes by the very ‘existence of the war the 
enemy of every other person domiciled within the enemy’s territory ; 
they are respectively belligerents, and subject in that respect, to all 
the consequences and to the operations of the laws of war. 

“The theory of the law of nations on this subject is, that there 
cannot be a war for arms, and peace for commerce and trading, at one 
and the same time. It would be dangerous for any nation, in a state 
of civil war to permit that degree of intercourse to be carried on 
which must necessarily result from trading and commerce. It would 
certainly interfere with the secrecy, certainty and dispatch of mnilitary 
operations, without which any war could not be successfully carried 
on. 1 Kent's Com. p. 66. 

‘‘The proclamation of the President of the United States prohibit- 
ing intercourse between parties domiciled within the lines of the 
belligerents was in pursuance of those well settled principles of law. 

“Contracts thus entered into are null and void in their inception 
and original concoction, and no subsequent events can render them 
valid. See Howard’s U. 8. 8. C. Rep. 50; Kennet’s case, 18 How, 
p. 114.” ' 
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The contract of agcercy is as much within the operation of these 
principles as any other contract. It requires the concurrence of two 
minds, an agreement between two parties in a position to contract ; 
its object must be lawful, and the power conferred must be one which 
the principal himself has a right to exercise. C. C. 2956. 

In this case the plaintiff had no right to exercise the power he 
attempted to confer—to buy cotton in Morehouse parish, or any of the 
insurgent States, for it was prohibited; and he could not authorize his 
brother to do so. The courts cannot interfere in such cases to force 
settlements. The judgment sustaining the exception is correct. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 


No. 65.—W. W. Howe v. Wuitep & Gisss. Smitn, Newman & Co. 
and others, Third Opponents and Intervenors. 


A purchaser of property under an order of seizure, who claims the fruits of the sale, is pre- 
cluded from questioning the validity of the decree ordering the immovables by destination 
to be sold with the mortgaged property. 

A factor or merchant has no privilege on the mules, cattle and implements attached to the 
plantation, or on the proceeds of the sale thereof, for advances made or supplies furnished 
to make the crop, nor has the factor any privilege for money advanced to tlie planter who 
afterwards applied it to the payment of the laborers for working the crop. By giving the 
fund this direction by the planter and applying it to the settlement of privilege accounts, 
the factor does not become subrogated to the privilege. The privilege cf the factor does 
not result from subrogation, but springs directly from the law which gives i: 

The factor has a privilege on the crop for advances made, and supplies furnishc? in aid of its 
production. Acts of 1867, page 351. 

Whore the land, immovables by destination, and the growing crop have been sold in block, the 
value of the crop may be ascertained by proof after the sale has been made, and the privi- 
lege of the factor attaches to the proceeds. 

A factor having a privilege on a crop of cotton for supplies furnished, does not lose it by becom- 
ing the purchaser thereof at sheriff’s sale. In such a case the privilege passes from the 
thing and attaches to the proceeds, 


PPEAL from the Twelfth District Court, parish of Ouachita. 
Crawford, J. J. & S. D. McEnery, for plaintiff W. W. Howe and 
intervenor 8. D. Gridley, appellants. W.J. Q. Baker, for Smith, New- 
man & Co., third opponents, appellees. John Ray, for Blanchin & 
Giraud, intervenors, appellees. 

Wyty, J. In July, 1867, plaintiff sued out an order of seizure and 
sale against the lands of the defendants in the parish of Ouachita, 
together with the standing crop and the immovables thereon by desti- 
nation, to wit: The mules, cattle and implements. 

On the second November, 1867, the property was sold in block to . 
Blanchin & Giraud for $8225, who paid over to the sheriff $1370 | 
thereof, retaining the balance in their hands to discharge the outstand- 
ing notes secured concurrently by the same act of mortgage. 

The day before the sale Smith, Newman & Co. filed a third opposi- 
tion, claiming a privilege on stapding crop of cotton and the mules, 
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cattle and implements seized, and asking to be paid by preference out 
of the proceeds of the sale thereof, the indebtedness due by the defend- 
ants for money and supplies advanced by McCombie & Child, through 
their agents, Lee Crandall & Co., to them, and which indebtedness 
they allege to have acquired. 

Il. A. Parker also on the same day filed an opposition, claiming a 
preference out of the proeeeds for the sum due him for labor as a me- 
chanic. 

On the twenty-sixth November, 1867, Blanchin & Giraud filed their 
petition of intervention, claiming an amount due them for advances 
and supplies, to be paid by preference out of the proceeds of the sale 
of the crop, mules, cattle and farming implements. 

A. G. Gridley subsequently intervened, claiming the pro rata due 
him as mortgage creditor out of the proceeds of the sale, filing with 
his petition a certified copy of the judgment of the Fourth District 
Court of New Orleans, ascertaining and fixing the amount due him as 
holder of the outstanding notes secured by the same mortgage under 
which the property was sold. 

In answer to the third opponents and intervenors, the defendants, 
Whited & Gibbs, pleaded the general issue. 

On the trial the District Judge dismissed the opposition of Parker, 
decreed that Smith, Newman & Co., and Blanchin & Giraud be paid by 
preference out of the cotton and personal property for the amount of 
cash advanced by them to pay the laborers, and that W. W. Howe and 
A. G. Gridley, mortgage creditors, be paid pro rata out of the proceeds 
of the sale of the lands, and out of the balance of the proceeds of the 
sale of the immovables by destination, after paying the opposers, 
Smith, Newman & Co. and Blanchin & Giraud, for the cash advanced 
to pay laborers as aforesaid. 

From that judgment the mortgage creditors, Howe and Gridley, 
have appealed, ‘The opposers, Smith, Newman & Co. and Blanchin.& 
Giraud, have also appealed. H. A. Parker, whose demand was dis- 
missed, has not appealed. 

The contest is now between Howe and Gridley, the mortgage cred- 
itors on the one side, and the privilege creditors, Smith Newman & Co. 
and Blanchin & Giraud on the other, there being no conflict of inter- 
est between the mortgage creditors. There is a conflict of interest, 
however, between the privilege creditors. The issues, as presented in 
the pleadings, are over the proceeds of the sale. The validity of the 
decree and the legality of the sale are not at issue. 

Smith, Newman & Co. only claimed a preference on the proceeds of 
the movables ‘and cotton attached to the plantation, and asked for an 
order requiring the sheriff to hold the same subject to the action of the 
court. Blanchin & Giraud being the purchasers, and claiming the 
fruits of the sale, can not question the legality of the decree ordering 
the immovables by destination to be soldgvith the mortgaged premises, 
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The defendants, Whited & Gibbs, took no appeal from the order, madc 
no resistance to the sale, although present and although duly made 
parties thereto. 

During the year 1867 the defendants obtained cash and supplies frors 
McCombie & Child, through their agents, Lee Crandle & Co., giving 
them their mortgage note for $15,000, to cover a prospective indebted- 
ness for supplies and cash to be furnished from month to month, and 
also agreeing in the act of mortgage to ship them their crops. 

After making considerable advances of money and supplies to the 
defendants, McCombie & Child failed. Smith, Newman & Co. institu- 
ted a suit of attachment against them, seizing their claims against the 
defendants, and finally became the purchasers thereof. 

After the failure of McCombie & Child, Blanchin & Giraud made 
advances in cash and supplies necessary to complete the crops of the 
defendants. 

The first question to determine is, have the opposers, Smith, New- 
man & Co. and Blanchin & Giraud, a privilege on the mules, cattle 
and implements attached to the plantations, or in the proceeds of the 
sale thereof ? 

As furnishers of cash supplies they undoubtedly had a privilege on 
the crops. (Act of 1867, page 351.) Under the act of 1867 amending 
article 3184 of the Civil Code, the laborers had a privilege on the crops 
and the movables attached to the plantations of defendants. The op- 
posers then have no privilege upon the personal property for their ad- 
vances. They claim, however, to be subrogated to the privilege of the 
laborers, that the money advanced to the defendants was applied by 
them to the payment of the laborers, and therefore they are legally 
subrogated to the lien of the latter on the stock and other movables 
attached to the premises. 

To this proposition we can not assent. It matters not what may 
have been the destination of the funds advanced to the defendants, 
Whited & Gibbs, no legal subrogation accrued in favor of their factors. 
The moment the cash was drawn there arose between them and the 
latter the relation of debtor and creditor. The items and amounts 
drawn were charged up to the defendants instantly, as appears by the 
accounts filed in this case. If the money advanced by these factors had 
been applied by the defendants to the payment of an account for sup- 
plies for their plantation, the factors would not have been subrogated 
to the privilege of those who had furnished the supplies. (Hen. 
Digest 1250, No. 5.) Even though they advanced money for that ex- 
press purpose no subrogation would accrue. The factors’ lien on the 
crop does not result from subrogation because the planter has applied 
the funds to the settlement of privilege accounts ; it springs directly 
from the law giving the privilege for cash advanced in aid of the crop, 
(Act 1867, page 351.) Hen: Digest 1250, No. 5; 12 A. 41; 13 A. 52. 
The principle is the same when the planter applies the funds to the 

63 . 
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payment of the privilege claim of the laborers. The factor advancing 
the funds is not subrogated to the laborev’s privilege. 

The privilege of the opposers, however, attach to the cotton for the 
respective amounts advanced by them in aid of the crop. (Acts 1867, 
page 351.) 

The parties having a privilege on the cotton could have caused a 
separate appraisement before the sale, in order to furnish data upon 
which to ascertain the amount of the proceeds of the sale thereof: But 
as proof of the value of the cotton has been made (without objection) 
since the sale, we think the privilege creditors should receive the 
amount the cotton was proved to be worth. 

The value of the cotton was estimated differently by the witnesses. 
The defendant, Whited, who raised the crop, testified its value to be 
from $1000 to $1200. We think this witness had probably the more 
correct idea of the value of the cotton standing in the ficld, and we 
will fix the value at his highest estimate, $1200. 

As there is no contest between the mortgage creditors, Howe and 
Gridley, we are of opinion, after paying the costs of the sale, all the 
proceeds in the hands of the sheriff and purchasers (except. the $1200, 
the value. of the cotton), should be paid over pro rata to Howe and 
Gridley in settlement of their prior mortgage on the property sold. 

As between the opposers, Smith, Newman & Co. and Blanchin & 
Giraud, we cannot perceive that cither has precedence over the other. 
From the evidence we are satisficd that they each have a valid claim 
and privilege on the cotton forthe amount demanded—that each having 
made advances in cash and supplies necessary to make the crop, have 
a furnisher of supplies’ lien thereon ; and as the proceeds of the cotton 
is not sufficient to satisfy both claims, they should be paid pro rata out 
of that fund. 

Blanchin & Giraud have not relinquished or waived their privilege 
by becoming the purchasers, nor were their claims and privilege ex- 
tinguished:-by confusion. When the thing was sold the privilege at« 
tached to.the proceeds. They acquired by the purchase the thing, not 
the proceeds. So far as the proceeds are concerned, the relation of 
debtor and creditor does not unite in the purchasers. The waiver or 
concession of precedence on the crops of the defendants made (by no- 
tarial act) by Lee Crandall & Co. in behalf of MeCombie & Child in 
favor of Blanchin & Giraud, on the twenty-second June, 1867, can not 
give the latter any preference on the cotton over Smith Newman & 
Co. It was not in the power of Lee Crandall & Co., as agents for 
McCombie & Child, to make such a covenant at the time, in relation of 
their principals’ claim against the defendants, Whited & Gibbs. The 
attachment of Smith, Newman & Co. had been previously levied, the 
parties garnisheed had already answered, and the claim had passed 
from the control of Lee Crandall & Co., as agents of McCombie & » 
Child, 
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When Smith, Newman & Co. obtained their judgment, contradicto- 
rily with the curator ad hoc, their rights to the claim reverted back to 
the date the attachment was levied. Their purchase of the claim uncer 
their judgment has invested them with complete ownership. No 
waiver, relinquishment, or transfer of claims by a party after the at- 
tachment is levied is valid, if the attachment be followed up with a 
judgment and sale. : 

The failure to notify the defendants, Whited & Gibbs, that the 
claims of McCombie & Child had been attached, did not invalidate the 
attachment. Notice thereof to Whited & Gibbs would have preyeut- 
ed any settlement or equities from arising between them and McCombie 
& Child; but they have made no settlement. 

Failure to notify the defendants did not authorize Lee Crandall & 
Co., as agents of McCombie & Child, to enter into the agreement with 
Blanchin & Giraud to relinquish or waive to the latter the privilege 
belonging to the claim attached. 

The record shows that the purcliasers paid into the hands of the 
sheriff $1370. Of this $134 55 was paid for costs of seizure and sale 
in the District Court, and one thousand dollars was paid to plaintiff by 
consent. The balance, $235 45, is now ordered to be paid over to the 
plaintiff. 

The purchase price was 38225. Deducting from this the costs of 
seizure and sale and the value of the cotton, $1200, there remains 
$6890 to be divided pro rata between the mortgagees, as follows: To 
the plaintiff $2250 80, and to the intervenor, Gridley, $4639 63. De- 
ducting from plaintiff’s pro rata the sum of $1090 paid him by con- 
sent, and the sum of $235 45 to come to him from the balance in the 
sheriff’s hands, the purchasers, Blanchin & Giraud, still owe the plain- 
tiff $1015 35, and to the intervenor, Gridley, $4639 65. On these sums 
they owe interest at eight per cent. per annum from the second No- 
vember, 1867, the day of sale, having had the use of these amounts and 
the use of the property, on which they were secured by first mortgage. 
14 A. 149. 

The proceeds of the crop, $1200, will be divided between Smith, 
Newman & Co. and Blanchin & Giraud ratably, as follows: To the 
former $595; to the latter $605, which they will retain. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be avoided and reversed. It is further ordered and de- 
creed that the sum of $235 45, remaining in the hands of the sheriff 
in this case, be paid over to the plaintiff. That the intervenors and 
purchasers, Blanchin & Giraud, of the city of New Orleans, pay: to 
the intervenors, Smith, Newman & Co., the sum of $595, and retain in 
their own hands $605. That the said Blanchin & Giraud pay to the 
plaintiff, William W. Howe, the sum of $1015 35, balance due him as 
mortgagee, with eight per cent. interest per annum thereon, from No- 
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vember 2, 1867, till paid, and to Albert G. Gridley, intervenor herein, 
the sum of $4639 65, with eight per cent. per annum interest thereon, 
from second November, 1867, until paid, with mortgage to secure said 
sums on the property purchased, as per act passed before William 
Shannon, notary, eighteenth April, 1866, and if said sums be not paid 
that execution issue therefor. (20.A. 159.) And that Smith, Newman 
& Co. and Blanchin & Giraud pay the costs of the appeal, and that 
the costs of the District Court after the sale and prior to the appeal 
be paid by the plaintiff and the intervenors, one-fourth by each. (11 
A. 260.) 

Rehearing refused. 

(Mr. Chief Justice Ludeling and Mr. Justice Howe were recused in 
this case.) 








No. 29.—TaritetTon, Wartine & TvuLtis v. James A. KENNepy. Rule 
on Mrs. M. E. THompson et al. 


A party cannot claim the nullity of a judicial sale and the fruits of the sale in one and the 
game action. 2 An. 684; 3 An. 454. 


A peremptory exception may be pleaded as well after default as before. 


PPEAL from Eleventh District Court, parish of Jackson. Watkins, 
J. Kidd & Smith, for plaintiffs and appellants. R. W. & R. Rich- 
ardson, H. Gray and Hamlett & Stevens, for defendant and appellee. 
~ Wyty, J. An execution in favor of plaintiffs, issued on the twelve 
months’ bond of the defendant, Kennedy, and D. R. Thompson, his 
surety, and the land of the latter was seized and sold by the sheriff on 
sixth October, 1866, to Mrs. M. E. Thompson for the price cf fifty 
dollars over and above all the mortgages mentioned in the mortgage 
certificate made out by the Recorder of the parish of Jackson. The 
property was adjudicated to the purchaser, who paid over the fifty 
dollars and retained the balance of the price bid to satisfy said mort- 
gages. The plaintiffs now sue the sheriff and Mrs. Thompson to com- 
pel the former to correct his return, and the latter to pay over in full 
the amount of her bid or enough thereof to satisfy their judgment, or 
in default thereof to recover judgment against her for the balance due 
on their execution, alleging that the mortgages on the certificate were 
for the most part paid or prescribed, or were not all conventional 
mortgages; that if it be found that said conventional mortgages be not 
out of date or prescribed, but properly on the mortgage certificate, 
then the judicial motgages at least did not authorize the purchaser to 
retain a part of the price to satisfy them. 
The defendant, M. E. Thompson filed a peremptory exception, on 
the ground that the petition discloses no cause of action against her, 
and because the plaintiffs do not show that they have sufficient inter 
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est in the sale to authorize the court to grant the judgment they ask. 
Plaintiffs thereupon moved that the exception of the defendant be 
taken for an answer because made after default had been entered. The 
court overruling the motion maintained the exception of the defend- 
ant. From the judgment dismissing their demand the plaintiffs have 
appealed. 

The question raised by the pleadings is, have the plaintiffs shown a 
sufficient cause of action against the defendant, Mrs. Thompson? 
They tlaim the fruits of the sale, and yet set up such illegalities as 
would vitiate the sale. If Mrs. Thompson has not complied with her 
bid, unlawfully detaining the price to satisfy mortgages that have no 
actual existence, the sale might be annulled. If the mortgages have 
been paid or prescribed, such should be pleaded specially, and with 
certainty in an action contradictorily with the mortgage creditors. 

Without testing the rights of the mortgage creditors by a direct 
action, they cannot proceed against Mrs. Thompson. She bid fifty 
dollars over and above the mortgages existing on the property as 
shown by the mortgage certificate. To require her to pay over the 
full amount of the price would not release her from the privilege and 
conventional mortgage creditors, and would, in effect, be requiring 
her to do what was not embraced in her bid. She only agreed to pay 
fifty dollars and the mortgages. If this was an illegal bid because 
there were. judicial mortgages, for the payment of which the price 
could not be detained, the sale might be annulled; but having claimed 
its fruits the plaintiffs are bound by its terms. 2 A. 684; 3 A. 454. 

Plaintiffs urge in their bill of exception that the peremptory excep- 
tion filed after the default must be taken as an answer, citing as 
authority Stilley v. Stilley, and Lea v. Terry, 20 A. 428. They are not in 
point. A peremptory exception can be pleaded as well after default 
as before. But whether the peremptory exception be regarded as an 
answer or exception cannot change the result. 

It is therefere ordered that the judgment appealed from be affirmed 
with costs. 








No. 43.—N. McSrea v. Boyp & BLANKs. 


The burden of proof is on the plaintiff to show an interruption where the note sued on is 
prescribed on its face, and if none is shown the plea will be maintained. 


PPEAL from the District Court, parish of Caldwell. Crawford, J. 
Wade H. Hough, for plaintiff and appellee. J. & R. Ray, for de- 
fendant and appellant. 
HowELt, J. One of the defendants, Frederick A. Blanks, has ap- 
pealed from a judgment against him and his codefendant on three 
promissory notes, due respectively on thirteenth December, 1860, first 
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January and thirteenth April, 1861, and against which they pleaded 
the prescription of five years. Citation was served on the appellant 
on the twenty-second September, 1866, more than five years after the 
maturity of cach note and according to the settled jurisprudence and 
the law of this State, the plea is well taken. See act fifth March, 1852, 
p. 90, $3; Smith v. Stewart, 21 A. 75; Rabel v. Pourcieau, 20 A. 131. 

It is therefore ordered that the judgment herein against Frederick 
A. Blanks be reversed, that there be judgment in his favor on plain- 
tiff’s demand, with costs in both courts. 








No. 50.—Succession or Ricuarp Kine. 


The Supreme Court has appellate jurisdiction only, and cannot try questions of fact until they 
have been passed upon by the court below. Constitution, article 74, 


PPEAL from the Twelfth District Court of the parish of Caldwell. 
Crawford, J. John Ray, for executor, appellee. R. W. & R. 
Richardson, for the heirs, appellants. 

LupeELInG, C.J. This is an appeal from a judgment probating the 
last will and testament_of Richard King, deceased, and confirming the 
appointment of W. H. Hough as executor of the will. 

The appellants were not parties to the proceedings in the District 
Court until after the rendition of the judgment. They allege that they 
are the heirs at law of the deceased, that the judgment of the District | 
Court is prejudicial to them, and they prayed for an appeal, which was 
granted. 

The appellee has denied in this court that the appellants are the 
heirs of Richard King. This court has only appellate jurisdiction and 

cannot try the issue thus presented. Article seventy-four of the Con- 
stitution of 1863. The case must be remanded. 

It is therefore ordered, adjudged and decreed that the case be re- 
manded to the parish court of the parish of Caldwell with direction to 
the judge to inquire into the right of the appellants to appeal. 








No. 48.—E. W. Eton, Executor, v. Joun R. Temrre. 


Questions of fact not raised on trial in the District Court cannot be examined on appeal 


. Suc- 
cession of King, reported above; Constitution, article 74. 


PPEAL from the Twelfth District Court.of the parish of Morehouse. 
Crawford, J. Newton & Hall, for plaintiff and egpeiien. Parsons 
& Morgan, for defendant and appellant. 


Luverne, C. J. This appeal was taken by petition from a judg- 
ment by default made final om the sixteenth of June, 1866. More than 
a year having elapsed before the application for the appeal, the defend- 
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ant alleged under oath tat when the judgment was rendered he resi- 
ded in the State of Pennsylvania, and that he has continuously resided 
there since that period. 

The appellee has filed a motion to dismiss the appeal, in which it is 
denied that Temple was a nonresident. This presents a question of 
fact not raised in the District Court. This court has not original 
jurisdiction. Article seventy-four of the Constitution of 1868; suc- 
cession of King, 21 An. 502. 

It is therefore ordered that the case be remanded to the court a qua 
with directions to try that issue. 
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No. 57.—Ereanor A. Woops et al. v. Hittrarp H. Lex et. als. 


Where 8 court has jurisdiction its decree will protect the purchaser at probate sale from all 
informalities which may have preceded it, in the absence of any charge or proof of fraud. 

The indorsement on the back of an order of sale by the administrator who makes the sale is 
admissible in evidence on the trial of a suitto annul the szle. The objection that its genu- 
ineness is not proved goes to the effect. 


Five years possession of property purchased at probate sale will protect the purchaser against 
all irregularities. and informalities which have been committed by the administrator after 
the date of the order of sale. Revised Statutes, page 22, § 4. 


PPEAL from the District Court, parish of DeSoto. Cresswell, J. 
B. L. Hodge, for plaintiffs and appellants. J. B. Elam, for 
defendants and appellecs. 

HowEtt, J. This is an action by the heirs of Ezer E. Woods to 
annul the probate sale of a tract of land in the parish of De Soto made 
on the twénty-eighth February, 1851, to one Joseph D. Lee, from whom 
the defendants acquired, on the following grounds : 

‘Firest—The order of sale is insufficient and void because the clerk 
had no authority to make it, and because petitioners, who are the 
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forced heirs of the deceased, were not notified of the application for 
said order. It is insufficient and void because the day fixed for the 
sale did not admit of the legal delay required for advertising and was 
not notified to petitioners. 

Second—The said sale was made without any previous notice or 
citation to petitioners of the application or order therefor. 

Third—Said sale was made without the advertisements or notices 
required by law. ‘ 

Fourth—The said sale was made on a day different from that men- 
tioned in the order. 

Fifth—None of the requirements of law were complied with and 
said sale was intended to defraud petitioners of their just rights. 

Sixth—Said sale was made on a different day from that appointed in 
the commission to sell. 

Seventh—Said sale was made by a person not authorized by the 
commission or law to sell said property. 

Highth—The terms and conditions of said sale were not in accord- 
ance with law. 

Ninth—There was no necessity for the sale of said property. 

In a supplemental petition the following additional grounds are set 
out : 

Tenth—That the pretended sale was made on a day different from 
that on which it had been advertised to be made. 

Eleventh—That the said land was not bid off by, or adjudicated to 
the said Joseph D. Lee, as was falsely represented by the act of sale 
made to him by F. A. Woods, administrator, and by which petitioners 
were deceived ; but Joseph B. Elam, who was then and there acting as 
the attorney at law and agent in fact of the administrator, bid off said 
land and afterwards had the title made by said Woods to said Joseph 
D. Lee; that said Joseph D. Lee paid several hundred dollars to the 
said Elam, as aforesaid, in order to have the title so made—the said 
Lee well knowing that said sale was illegal, had declined to bid for 
said land, although he was present at the said pretended sale. 

Twelfth—That said land was sold or pretended to be sold for greatly 
less than its value, and that by said sale petitioners have sustained 
damage to the amount of $25,000; that it was sold for less than its 
value, as it was sold on long terms of credit without interest on the 
price... 

The defendants, after pleading the general issue, averred that they 
sequired title at the probate sale of their ancestor, Joseph D. Lee, who 
acquired at the succession sale of Ezer E. Woods, deceased, made 
by FP. A. Woods, his administrator, on the twenty-eighth of Feb- 
ruary, 185]; that the sale was made in pursuance of a decree of the 
District Court of the parish of DeSoto, and a commission issued 
thereon, and that they are protected by said decree against all antece- 
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dent nullities and illegalities set up in the petition; that as to the 
informalities and irregularities alleged to have been committed by the 
administrator subsequent to the decree they are prohibited by the 
prescription of five years, which they specially plead; that if the sale 
was made on a day other than that mentioned in the order or commis- 
sion, it was because it was necessary, as the sale could not be comple- 
ted in one day, but was commenced on the day mentioned in the 
advertisement and continued from day to day unti) all the property 
could be sold; they deny that J. B. Elam was the agent of the admin- 
istrator and aver that if the land was adjudicated to him and he 
permitted the title to be made to J. D. Lee, there was nothing illegal 
in it, and plaintiffs were not and could not be injured by it. 

On these issues the parties went to trial, and judgment having been 
rendered sustaining the defense, the plaintiffs appealed. 

We find in the record two bills of exceptions taken by the plaintiffs. 
The first was to the rejection of evidence offered to establish the alleged 
informalities and irregularities anterior to the decree ordering the sale. 

This ruling is fully sustained by that in the succession of John 
Gurney, 14 A. 622, where it was held that where the court has jurisdic- 
tion, its decree protects the purchaser, in the a¥sence of any charge or 
proof of fraud, and the bill of exceptions docs not disclose any pur- 
pose of establishing fraud by the evidence offered and rejected. See 
also 13 L. 431; 11 L. 156. 

The order of sale in this case was made by the clerk who was 
specially authorized thereto by the act of 1850, page 100, and it had 
the same effect as if made by the judge. Sco 12 A. 612 and constitu- 
tion of 1845, article 79. . 

The second bill was taken to the admission, as evidence, of the 
indorsement upon the back of the commission to sell, to which the 
plaintiffs objected because there was no proof of its genuineness or of 
the correctness of its contents, but it is merely a statement made by a 
party not under oath; and because it cannot be true if the advertise- 
ment was made under the commission, as it states that the commission 
was received on the twenty-sixth February, which was the day for the 
sale according to the advertisement. The ruling of the judge was 
correct that these objections go to the effect rather than the admissi-., 
bility of the evidence, and that the writing was contemporancous, at 
a time unsuspicious, and was the act of an oflicer of the court. 

This return states that the sale was commenced on the twenty-sixth 
day of February, the day named in the advertisement, and the only 
evidence to the contrary is the testimony of Womack, who was 
employed by the administrator to cry the bids and who is too vague 
and uncertain in his recollection and statements on the trial,. in 
December, 1859, to overcome the written return of the administrator 
made at the time of the sale, in February, 1351—a period of over eight 
years. The advertisements were made during the time required, and 
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the statement ‘in the return of the date on which the commission was 
received, is fully explained. _ 

There is no evidence to establish fraud in the parties as charged, or 
to implicate the administrator in an effort to control the adjudication 
through the instrumentality of an agent. J.B. Elam was the counsel 
but not attorney in fact of the administrator, and we can see nothing 
illegal or improper in his conduct on the occasion, and nothing that has 
caused or tended to cause any injury to the plaintiffs. The adjudica- 
tion to Elam, as made, divested the title of the succession (C. C. 2586 ; 
13 L. 289; 19 L. 237; 8 R. 454), and his consent is presumed to the 
substitution of another purchaser. It is not shown that the property 
was sold greatly below its value. The prescription of five years must 
protect the purchaser from all other irregularities and informalities 
alleged to have been committed by the administrator after the date of 
the order of sale. See act of 1834, re-enacted in 1855 (Revised Stat- 
utes, p. 22, § 4). He had in the order of the court legal authority to 
make the sale. The property was sold at the sale so ordered and 
advertised, and to a party legally capable of purchasing. All mere 
irregularities and informalities in the execution of the decree or order 
of sale are cured by the above statute. 14 A. 598; 10 R. 396; 4R. 
26, 201. ; 

A careful examination of the record satisfies us that the defendants 
are within the equitable rule of our jurisprudence, that ‘‘ bona fide 
purchasers, who have paid their money upon the faith of judicial 
proceedings, and have remained in possession for years, are not to be 


turned out on account of mere informalities at the instance of a party 
who shows no injury.” 3 A. 564; 6 A. 61,581; 8 A. 503; 12 A. 271; 
14 A. 622. 

It is therefore ordered that the judgment of the District Court be 
affirmed with costs. 








No. 81.—Dan1Et Brown et al. v. A. V. Roperts, Administrator. 


An administrator cannot be permitted to resist an application for an order to sell the property 


of the succession founded on a judgment against the estate, by setting up unliquidated 
claims in reconvention against the judgment creditor. 


A contract of lease without a lawful cause cannot be made the basis of a demand for rent. 


PPEAL from the Tenth Judicial District Court, parish of DeSoto. 
Weems, J. T. T. & T. T. Land, and Pierson & Levy, for plaintiffs 

and appellees, Elam d& Wemple for defendant and appellant. 
LupELInG, C. J. A. V. Roberts, Administrator, instituted a petitory 
action against the plaintiffs in this suit and obtained a decree declaring. 
the lands claimed to belong to the succession of Samuel and Susan 
Quarls. This judgment was affirmed on appeal, but the case was 
remanded with instructions to the District Court to settle and deter- 
mine the claims of the parties for improvements and revenues. On 
the twenty-third day of December, 1859, this branch of the case was 
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tried and decided in the District Court, there was judgment in favor 
of the defendants, Brown et al. for eighteen thousand dollars, with 
legal interest from the date of the decree. On appeal this judgment 
was affirmed by the Supreme Court. By the terms of the decree no 
writ of possession was to be issued for the land, until the judgment 
for the value of the improvements had been settled. On the fourth of 
November, 1861, Brown et al. applied to the court for an order of sale 
to sell the land aforesaid to pay their debt. A. V. Roberts, adminis- 
trator, opposed this order, on the ground that this judgment had been 
settled in the manner following: that in January, 1860, the adminis- 
trator leased all the plantation fur that year to Daniel Brown, except 
two hundred acres, which was leased to John F. Hailey, with the con- 
sent of Daniel Brown; that Brown was to pay two thousand and 
sixteen dollars, and Hailey one thousand dollars, and that Brown 
collected the thousand dollars from Hailey ; that Brown continued to 
occupy the plantation until the twenty-third of November, 1866, with- 
out giving any notice of his intention to terminate the lease, and he 
claims rents from said Brown at the rate of three thousand and 
sixteen dollars per annum for the time he occupied the plantation, 
being in the aggregate twenty-one thousand one hundred and twelve 
dollars. 

He further alleged that Brown e# al. had cut and sold cord wood off 
the place since the rendition of the judgment in the case of A. V. 
Roberts, administrator v. Brown et. al. to the amount of five thousand 
dollars. That they had. removed the fences on the place worth four 
thousand dollars, that they had removed the gin house, gin stand and 
press, or by their negligence permitted them to be removed, or let 
them fall into decay and ruin, and that said property was worth one 
thousand dollars, and finally that they have committed general waste 
or permitted damages to be done by their negligence to the extent of 
two thousand dollars; and he prayed for judgment in reconvention 
for any excess over the judgment of Daniel Brown et al. 

The plaintiffs excepted to this mode of proceeding on the ground 
that the plaintiffs’ demand is based on a final judgment, and the sums 
pleaded in compensation and reconvention are unliquidated, and 
because the claims are alleged to have accrued after the filing of plain- 
tiffs’ petition, and after defendant had been put in mora under the 
judgment in favor of themselves. The judge a quo sustained the ex- 
ception and ordered that the claims set up by Roberts, administrator, 
be disregarded, except the claim for rents. On the trial there was 
judgment in favor of Brown et al. ordering the sale of the lands before 
mentioned to pay the judgment in favor of Brown et al., and rejecting 
the demand for rents. A. V. Roberts, administrator, has appealed. 

The ruling of the judge a quo sustaining the exception to the pleas 
in reconvention was correct. It has been repeatedly decided that an 
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unliquidated claim against the plaintiff in execution will not authorize 
an injunction to restrain the execution of a writ of fieri facias. 5 An. 
Smith v. Foster, 551; 6 An. Cox.v. McIntyre, 471; 14 An. Henford v. 
Babin, Sheriff, 331. 

The same reason exists for not permitting an administrator of a 
succession to resist an application for an order to sell property of the 
succession, when the application is based on a judgment which gives 
the plaintiff a right to be paid by preference out of the property to be 
sold. We will notice the question whether Brown was responsible for 
rents for the years 1860, 1861 and following, as the District Court 
passed on this question. It appears from the record that on the second 
of January, 1860, Brown and Roberts, administrator, entered into an 
agreement by which the latter leased to the former the plantation 
which had been and was the subjcct of controversy between them. 
At that time an appeal was pendirg in the Supreme Court, from a 
judgment in favor of Brown et al. for eiguteen thousand dollars, and 
which judgment maintained Brown et al. in the possession of the 
plantation until the said sum should be paid to them or be deposited 
in court. 

Both parties have testified in this case, and from their testimony it 
appears that both parties expected that a final decision by the Supreme 
Court would be made in that case in August, 1860; and that theagree- 
ment relative to the lease was made in consequence of such expect- 
ation. In fact, however, the final decision was not made until April, 
1861. Thus, then, it appears, that, under the decision in the case of 
Roberts, administrator v. Daniel Brown et al., and the law, Brown et 
al. had a right to the possession and occupation of the plantation until 
the final decision of that suit, and the payment of the amount due 
them by the succession. C. C. art. 3416. 

Therefore, no rent could be due by them until the decree of the 
court had been complied with by the administrator or the heirs. 

It is evident from the evidence in the record that the contract of 
lease was without a cause. 

It was expected that the administrator would be entitled to get 
possession in August, 1860, but the decision was not made until 1861; 
and up to the present time the representative of the succession has 
failed to pay the judgment in favor of Brown et al., which alone would 
give him a right to the possession of the plantation. 3 M. 163, Syn- 
dics of Bermudez v. Ibanez. 

“‘The contract is also considered as being without a cause, when 
the consideration for making it was something which, in contemplation 
of the parties, was thereafter expected to exist or take place, and 
which did not take place or exist,” etc. C. C. 1891; 17 La. 445; 
Theriot v. Chaudoir et al., § § 462 and 464, Story on Contracts. 


It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs of appeal. 
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No. 82.—Succession of Joun A. Ross. Opposition to Homologation of 
Account. 


Where the clerk of the District Court fails to reduce the testimony to writing and annex it to 
the record in a suit founded on an opposition to an exccutor’s account, the Supreme Court 
will remand the cause, with instructions to have the evilence reduced to writing. 


PPEAL from the Tenth Judicial District Court, parish of De 
Soto. Weems, J. LR. J. Bowman, for executor, appellee. Elam & 
Wemple, for opponents, appellants. 

Tatrarenno, J. The executors of the decedent filed a provisional 
account of their administration on the twenty-second September, 1866, 
which it appears was duly advertised for the required period of time, 
and that no opposition was made to it. The account was homologated 
on the twelfth of October following, From the judgment homologa- 
ting the account the Unaioa Bank, represented by its attorney, ap- 
pealed. 

At the Angust term of this court, 1867, a motion to dismiss this ap- 
peal was overruled, and the case continued in order that all the parties 
in interest might be duly cited. The appellant alleges that the bank 
is a creditor of the succession for a large amount, and its interests 
affected injuriously by the judgment appealed from. It is averred that 
upon the account there are large sums sct down as due the children of 
the deceased in right of their mother, without any evidence being in- 
troduced to prove the correctness of the items, or, if introduced, it 
was not committed to writing. That a part of these claims so allowed 
are recognized as having privilege on certain movables, and the re- 
mainder as sceured by legal mortgage on all the lands belonging to the 
succession. That these claims, without any proof of their correctness 
or legality, would absorb the estate, and leave nothing for the ordi- 
nary creditors. 

The cppelices rely upon the regularity, as they allege, of the pro- 
ceedings and the judgment of homologation, without opposition to the 
account, and refer to articles 1172 and 1173 of the Civil Code. These 
articles apply in the settlement of successions, but article 1042 of the 
Code of Practice requires *‘ that the testimony of witnesses in causes 
before the courts of probate shall be taken in writing and annexed to 
the record, and a list shall be made of such documents as are produced 
by the parties, and are not annexed to the record, that they may be 
read on the appeal.” In the case of Tompkins ef uror v. Benjamin, 
tutor, 16 L. R. 197, this court remanded the case for a new trial, be- 
cause the Judge of Probate fuiled or neglected to take down the tes- 
timony of witnesses on the trial, and the record came up without it, 
The same course was pursued in the case of Graham’s heirs v. Graham's 
administrator, 16 L. page 201. And the views taken by the court in 
these cases were further confirmed and adopted in 17 La. 115, 3 An. 
554, and 4 An. 517. Following the rules thus laid down by these de- 
cisions, and believing, moreover, that the ends of justice require it, we 
deem it proper to remand this case for further proceedings. 
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It is therefore ordered, adjudged and deerced that the judgment of 
the District Court be annulled, avoided and reversed. 

It is further ordered that this case be remanded to the court of the 
first instance, in order that the testimony adduced in support of the 
various items of the account may be committed to writing, as required 
by law, and to the end that this court may properly examine and de- 
termine the case on appeal. 

It is further ordered that the succession pay the costs of this appeal. 

Rehearing refused. 








wo. 109.—Witu1am Crossy v. Jerry H. Tucker. 


A party having given his promissory note for the price of Iand purchased, is debarred from 
setting up that the valuation of the land was estimated in a depreciated or unlawful cur- 
rency. Nor can he set up that a previous holder was willing to take an unlawful currency 
in payment of the note. 


PPEAL from the Tenth District Court, parish of DeSoto. Weems, 

J.. OC. M. Pegues, for plaintiff and appellee. 2. J. Bowman, for 
defendant and appellant. 

Wrty, J. The defendant appeals from a judgment against him ona 


promissory note given in part payment for a tract of land in the parish 
of DeSoto. 


First—The defense is that the amount of the sale was fixed in Con- 
federate prices, which was to gold as three to one. 

Second—The payee of said note received the first installment for the 
land in Confederate notes, and agreed to receive the same currency for 
the note sued on. 

The defendant alleged and proved that the plaintiff acquired the 
note after its maturity. The original consideration thereof can 
therefore be inquired into. 

The note is described in the act of sale as evidencing part of the 
price of the land; there is no mention either in the note or deed of any 
agreement to take Confederate money. The consideration is admitted 
to be the price of the land. We cannot perceive the force of the de- 
fense urged. That the original payee and vendor reccived the first in- 
stallment from him in Confederate money, or that he, in conversation, 
expressed a willingness to receive Confederate moncy in payment of 
the note, does not taint it with immorality. It is no defense to a note 
having a lawful consideration that a previous holder was willing totake 
an unlawful currency in payment thereof. 

Nor can the purchaser claim an abatement of his contract because he 
estimated the property bought in a depreciated and unlawful currency. 
For a lawful and valuable consideration he bound himself uncondition- 
ally to pay én dollars the amount expressed in the note sucd on, and he 
can not evade the obligation he has contracted. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 
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No. 83.—Union Bank or LovistaNna v. Succession oF Joun A. Ross. 
A. J. Rucety & Co., War:antors. 
A third holder of commercial paper before maturity is not compelled to prove that he gave a 


valid consideration to enable him to recover of the maker, unless it is shown that there is 
want or failure in the original consideration. 


PPEAL from the District Court, parish of DeSoto. Weems, J. 
Elam & Wemple, for plaintiff and appellee. R. J. Bowman, for 
defendant and appellant. 

Howe tt, J. This is an action on a promissory note made by the 
decedent to the order of A. J. Rugely & Co. and by them specially in- 
dorsed to the plaintiff. The executors of the maker, besides the gen- 
eral denial, allege that the plaintiff received the note after maturity, 
and without a legal consideration, having paid Confederate treasury 
notes for it in discount. They further allege that their testator paid 
the note to the payees and original holders, who agreed to warrant 
him against a subsequent payment thereof, and call them in warranty. 

J. D. Blair, of the firm of A. J. Rugely & Co., answer d the call in 
warranty, denying plaintiff’s title to the note sued on, because ac- 
quired with Confederate treasury notes, and alleging that if any 
payment was made, as set up in the answer, it was made in Con- 
federate notes to Rugely, who was without authority to receive 
the same, the partnership having been previously dissolved to the 
knowledge of the maker of the note, and if any right in war- 
ranty existed it is against said A. J. Rugely or his representative. 
No citation was served upon Rugely or his representative. Judgment 
was rendered in favor of plaintiff for the amount of the note, to be 
paid in the due course of administration and in favor of the succession 
over against J. D. Blair in warranty, from which the executors and 
Blair appealed. The evidence shows that the plaintiff acquired the 
note from the payees before maturity, and as the original considera- 
tion is good, as expressed on the face of the note, the succession of the 
maker cannot be benefited by showing an invalid consideration, as 
between the payees and holders. The rights of the holder are ordi- 
narily fixed at the date of the maturity, and no subsequent acts be- 
tween. the original parties to the note can affect them. The alleged 
payment, therefore, after maturity to the payees, who were not the 
holders and owners, was not an extinguishment of the note. Unless 
there is want or failure in the original consideration shown, the third 
holder of commercial paper before maturity is not compelled to prove 
that he gave a valid consideration in order to recover of the maker, 
who is bound on the consideration of his own contract. The judgment 
was properly rendered against the succession in this case. 

As to the call in warranty, the payees in receiving the amount of the 
note from the maker bound themselves in express terms to deliver the 
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note, which has not been done; and the evidence is not clear that the 
payment was made in Confederate treasury notes, as alleged by the 
warrantor, who must, to be relieved, adduce evidence so complete as 
to leave nothing to surmise or conjecture. 20 A. 1, 47. 

It is therefore ordered that the judgment appealed from be affirmed 
With costs. . 








No. 162.—Daniet Lee ov. W. B. Taytor, Administrator, etc., ct al- 


4 vendor cannot maintain an action to rescind a sale and retake the property conveyed without 
returning or tendering to the vendee the portion ot the price which he has received. 


PPEAL from the District Court, parish of DeSoto. Jones, J. B.J. 
Bowman, for plaintiff and appellee. OC. D. Bullock, for defendant 
and appellant. 

Howe, J. This suit was instituted against the administrator of A. 
J. Taylor, deceased, and against Elizabeth Lane to dissolve for non- 
payment of the price a sale of a plantation made by plaintiff to A. J. 
Taylor on the eleventh November, 1858. The price was $3200, of 
which $1000 was paid in cash, and the balance represented by two 
notes fur $1100 each. One of these notes was paid, and the sum of 
$170 50 was paid on account of the other. The latter fell due Jan- 
uary 4, 1861, and citation was served in this case January 18, 1867. 

The petition alleges that in the year 1864 A. J. Taylor sold the land 
to Samuel Ivey for Confederate money, and that the latter made a 
donation thereof to the defendant Elizabeth Lane, who, with her hus- 
band was in possession. The defendant Lane, pleaded a general de- 
nial except as modified by the admissions of the answer, admitted the 
sale from Taylor to Ivey, and the donation to herself, denied that the 
sale from Taylor to Ivey was a nullity, and also pleaded the prescrip- 
tion of five years. 

The cause was tried before a jury, who gave a verdict that the sale 
be rescinded, and judgment was rendered accordingly. The defend- 
ant Mrs. Lane, appealed. 

The pleadings and the evidence in this case show an attempt upon 
the part of the plaintiff to dissolve a sale on account of a nonpayment 
of part of the price without returning or offering to return the much 
larger portion already paid to him. 

This is not permitted by law. ‘The dissolving condition is that 
which when accomplished operates the revocation of the obligation, 
placing matters in the same state as though the obligation had not 
existed.” C. C. 2040. When therefore the vendor seeks to enfore this 
condition he must place the vendee in the same state in which he was 
before the sale. The rule that the vendee shall not keep the property 
without paying the price is no more imperative than the rule that the 
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vendor shall not retake the land without returning such partial pay- 
ments as he has received. 

It is not established with certainty that the consideration of the sale 
from Taylor to Ivey was Confederate money. See Weaver v. Anfoux, 
20 Ann. p.1. But if such fact were established it is clear that there 
was delivery to, and possession by, Ivey, and that the contract of sale 
was fully executed. Constitution, article 149. We do not feel called 
upon therefore to say that the rights of Mrs. Lane are any less than 
they would be if her donor had paid lawful money. It is also shown 
that valuable improvements have been made on the place since the 
sale by plaintiff. 

The view we have taken renders it unnecessary for us to consider 
the other points in the case. 

For the reasons given we must conclude that the verdict and judg- 
ment are without foundation. 

It is therefore ordered that the judgment appealed from be avoided 
and reversed, and the verdict of the jury set aside, and that this suit 
be dismissed at plaintiff’s costs as in case of nonsuit. 








No. 164.—Epwarp Nos te v. J. L. LoGAN and others. 


When sn appeal is taken from a judgment on a joint contract all who were required to he made 
' parties in the court below must be made partics to the appeal, otherwise the appeal will be 
dismissed. 


PPEAL from Tenth District Court, parish of DeSoto. Levisse, J. 
Elam & Wemple, for plaintiff and appellee. 2. J. Bowman, for 
defendants and appellants. 

Wrty, J. Plaintiff moves to dismiss this appeal because all the 
joint obligors against whom the judgment was rendered have not been 
made parties to the appeal. 

The appeal was taken on motion by one of the defendants, S. E. 
Guy, and the bond was given by him only in favor of the plaintiff. 
The defendants were sued jointly on a contract of lease, and judgment 
was rendered against them jointly. 

This ease is not distinguishable from that of Drew v. Atkinson, 3 R. 
140, and Duggan v. De Lizardi, 5 R. 224, where it was held that when 
an appeal is taken from a judgment on a joint contract all who were 
required to be made parties below must be made parties to the appeal, 
otherwise it will be dismissed. Without the appearance of all the 
joint obligors this court cannot pronounce that judgment which ought 
to have been rendered in the court below, if we should be of opinion 
that the court erred. C. C. 2080, 2081. 

It is therefore ordered that ‘this appeal be dismissed at appellants 
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No. 165.—GrEorGALINE Hastincs v. ReEBeccA BRANTLEY et als. 


A peremptory exception that the petition disc:oses no cause of action admits, for the purposes 
of the exception, that all the allegations in the petition are true; and when from the al'ega- 
tions in the petition, if true, the court would be enabled to pronounce judgment thereon, 
the exception will be overruled. 

PPEAL from the District Court, parish of DeSoto. Weems, J. 
R. J. Bowman, for plaintiff and appellant. J. B. Elam, for defen- 
dants and appellees. 

Howe, J. The plaintiff, alleging herself to be universal legatee of 
Harris Brantly, deceased, instituted this suit against the executrix, the 
heirs at law, and Charles E. Doll, agent of Jules Tardos, of New 
Orleans, and sequestered certain cotton, which she claimed the execu- 
trix had caused to be sold through the sheriff of DeSoto on the four- 
teenth March, 1864. She alleged various causes of nullity of the sale, 
among others that the pretended price had been paid in Confederate 
money; and she averred that the cotton had never been delivered, but 
was still on the plantation of the deceased, and that Doll as agent of 
Tardos, the pretended vendee at sheriff’s sale, was preparing to take 
it away. 

The cotton sequestered was by consent released from seizure, the 
proceeds to be deposited to await the determination of the suit. The 
heirs, made defendants, answered, adopting the allegations of the plain- 

tiff, and urging with her the nullity of the sale. The executrix made 
no answer, and judgment by default was taken against her. The 
defendant Doll, without answering, made a motion to set aside the 
writ of sequestration and to dismiss the suit on the following ground: 
‘* Because the causes of nullity alleged against the sheriff’s sale of the 
cotton mentioned in plaintiff's petition are insufficient in law to main- 
tain the plaintiff’s action against him.” Upon this the court gave 
judgment that the writ of sequestration be set aside and the suit dis- 
missed as to the defendant Doll; and from that judgment the plaintiff 
and a portion of the heirs have appealed. 

The motion is in the nature of a peremptory exception to the peti- 
tion on the ground that it discloses no cause of action. It raises no 
question as to the form of plaintiff’s action or the propriety of a writ 
of sequestration in a suit by a legatee against an executrix. It ad- 
mits for the purposes of the motion the truth of the allegations of the 
plaintiff’s petition. 

With this view of the pleadings we are constrained to think that the 
judgment of the court a qua was erroneous. The allegations of the 
petition being taken as true, we find the sheriff of DeSoto in 1864 sell- 
ing, or attempting to sell, the cotton to Jules Tardes, of New Orleans ; 
that the consideration of this sale was Confederate money, that the 
cotton was never delivered to the pretended vendee, but was still on 
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the plantation of the deceased ; and that Doll as agent of Tardos, was 
at the moment of the institution of the suit attempting to obtain pos- 
session of and remove the property. Under such circumstances we 
must think that the sale was a complete nullity, conferring no rights 
on Tardos, and that therefore there was a right of action against Doll. 

For these reasons it is ordered that the judgment appealed from be 
avoided and reversed, that the motion made by the defendant Doll to 
set aside the writ of sequestration and to dismiss the suit be overruled, 
and that the cause be remanded to be further proceeded with accord- 
ing to law. 








No. 163.—A. M. Haven v. L. Parties anp R. D. Foster. 


In a sale of land, slaves and movable property, after the date of the emancipation proclamation, 
where the evidence shows that a portion of the price has been paid, equal to the value of 
the land and movables, the law will impute the payment to the land and movables, and the 
balance of the price, being without consideration, cannot be enforced. Wainwright »v. 
Bridges, 19 A. 234; Posey v. Driggs 20 An. 199. 


PPEAL from the District Court, parish of DeSoto. Weems, J. 
Elam & Wemple, for plaintiff and appellant. 2. J. Bowman, 

for defendants and appellees. 
HoweELt, J. On the thirteenth day of July, 1863, the plaintiff, 
A. M. Haden, sold to the defendant, R. D. Foster, a tract of land situa-. 


ted in the parish of DeSoto, and containing four hundred acres more 
or less, with all the improvements, the stock of cattle, hogs and farm- 
ing utensils thereon, and fifteen slaves, for the sum of $20,000, of 
which, $2,500 were paid in cash, and for the balance the purchaser 
executed his three promissory notes for $5,833 334 each, due respect- 
ively on the thirteenth of July, 1864, 1865 and 1866, and secured by 
mortgage on the property sold. This suit was brought on the last of 
these notes, via executiva, against the land in the possession of Phillips, 
but was subsequently changed into the action via ordaria against 
Foster. 

The defense is that the purchaser has been evicted of the negroes 
for a cause existing at the date of the sale, to wit: the proclamation of 
emancipation of January 1, 1863, and that the amount paid exceeds the 
value of the land and movables, and therefore he owes nothing. 

The District Judge dismissed the suit for the reason that the evidence 
disclosed a contract based on Confederate money, and the plaintiff has 
appealed. 

As the proof cf the character of the money in which the payments 
were made could not relieve either party, because the contract could 
neither be rescinded nor enforced on that account, it is immaterial to 
pass on the bill of exceptions taken to the admission of evidence for 


that purpose. 
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The real issue presented is, can the defendant be made to pay a 
balance due on a contract for the'sale of land, movables and slaves in 
block, when the evidence shows that the amount paid exceeds the 
value of the land and movables, as in this case, and that the sale was 
made after the date of the proclamation of emancipation. 

In the case of Posey v. Driggs, 20 A. 199, it was held that a sale of 
@ person as a slave after that event, conveyed no title to nor property 
in such person, and the payment of the alleged price could not be 
enforeed. Applying the same doctrine to this case, the defendant 
acquired no title to the persons named in the act of sale as-slaves, and 
the law will not presume that the payments made by him were for 
their price, but must be held to have been made on that which was 
and is property. And, besides, to make him pay the balance claimed, 
would virtually be enforcing a contract for the sale of persons by 
making him pay more than the full value of the land and movables 
bought by him. This is prohibited by the constitution and in conflict 
with the Wainwright and other similar cases. 

For the reasons herein given it is ordered that the judgment of the 
court @ qua be affirmed with costs. 








No. 128.—B. W. Marston & Co. v. James M. Dewserry.. E, 8. 
TURNER, Garnishee and Appellant. 
Partnership property cannot be specially seized or attached for the individual debt of onc of 
the partners. In such a case the interest of a partner may be seized. 
PPEAL from the District Court, parish of Natchitoches. Orsborn. 
J. S&S. M. Hyams, for plaintiffs and appellees. Pierson & Levy, for 
garnishee, appellant. 

Howe, J. The plaintiffs and appellees have moved to dismiss this 
appeal, on the ground that the appeal bond is made in favor of the 
plaintiffs, and the defendant, Dewberry, appellees, and not in favor of 
the clerk of the court. It appears by the record, however, that theap- 
peal was taken January 2, 1869, and the bond filed January 16, 1829. 
It comes, then, within the saving clause of the act of January 30, 1869, 
which provides that all appeals taken subsequently to the twenty- 
ninth of September, 1863, and prior to the passage of this act, in con- 
formity to the provisions of any law in force prior to that date, shall be 
as valid as if taken conformably to the act (of September-29, 1868), of 
which this is an amendment.” 

The motion to dismiss is therefore overruled. 

The plaintiffs sued the defendant, Dewberry,-upon a bill of te 
and provisions amounting. to $1122 .38, of which the sum of $403 85 
was alleged to. he due.for supplies-furnished to-the defendant ‘for the 
making of a crop in partnership with E. 8. Turner, the- garnishee. 
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Upon the allegations that they had a privilege on the crop, and that 
Dewberry was a non-resident, they obtained writs of provisional 
seizure and attachment, which were levied upon certain cotton, corn 
and fodder, the property being specifically seized as the property of 
Dewberry in the hands of Turner. 

The property was bonded by Turner, who moved to set aside the 
writs of provisional seizure and attachment, on the ground that the 
former remedy was improper, a sequestration being the writ provided 
by law, and that the bond given for the attachment was insufficient, 
The judge a quo denied the motion, on the ground that “ the garnishee 
could. not be affected by these proceedings, his answers to inter- 
rogatories being taken as conclusive evidence in his favor unless con- 
tradicted” and to this ruling the garnishee, Turner, reserved a bill of 
exceptions. 

The defendant, Dewberry, came in and confessed judgment in favor 
of plaintiffs for the amount claimed. 

In answer to the interrogatories propounded to him the garnishee, 
Turner, gave what we consider sufficiently distinct replies, from which, 
together with the other evidence in the case, it appears that Turner 
and Dewberry undertook to make a crop in 1867, Turner furnishing the 
land, tools, stock and supplies, and Dewberry the management and 
labor. 

A number of acres were planted in cotton and corn, when, in June, 
1867, Dewberry, in entire violation of his agreement, abandoned the 
place, leaving the crop “in grass,” and went off to Texas, taking his 
laborers with him. For the protection of his own interests Turner was 
obliged to hire other laborers and complcte the crop, at an expense ex- 
ceeding the proceeds of the entire crop. At the moment of attach- 
ment, in October, 1867, Dewberry had no interest of any value in the 
crop. He had abandoned it in June, taking with him out of the vent- 
ure all he had put in, his personal services and the laborers he had em- 
ployed, and declaring he did not care what became of the crop. Turner 
proceeded on his own account to save the crop, and expended in so 
doing an amount greater than its proceeds. 

There is no evidence that the plaintiffs ever furnished any supplies 
to the making of this crop, and their only claim, we apprehend, is as 
attaching creditors. As such their rights in the property can be no 
greater than those of Dewberry, and his, if they exist at all, have no 
appreciable value. The claim against Dewberry, so far as established by 
the record, is an individual debt, and partnership property can not, as 
a general rule, be specifically seized for the individual debt of one of 
the partners. The interest of a partner may be seized, but such seizure 
was not made in this case. 

The judge a quo gave judgment against Dewberry for the amount 
claimed, and there was in this no error. He also gave judgment against 
the garnishee, Turner, for five hundred dollars, with interest from ju- 
dicial demand, and “‘ with a recognition of the privilege on the crops 
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in the hands of the garnishee, and that their lien and privilege on 
the property provisionally scized and attached be recognized and 
enforced to satisfy the judgment, and for costs to be taxed.” For this 
portion of the judgment we find no sufficient foundation in the facts of 
the case. The view we have taken renders it unnecessary to pass upon 
the bill of exceptions. 

For the reasons given, it is ordered and decreed that the judgment, 
so far as it is a personal judgment against the defendant, Dewberry, 
and so far as it fixes a fee for the attorney ad hoc, be affirmed; that in 
all other respects the said judgment be annulled, avoided and re- 
versed ; that the claim against the garnishee, E. 8. Turner, be dis- 
missed with costs, and that the plaintiffs pay the costs of the appeal. 








No. 133.—Succession of Cyrus W. Staurrer. Opposition of Kate M. 
JONEs et al. to Account, ete. 


The claim of the widow and heirs of one thousand dollars, allowed by the statute of 1852, out 
of the succession of the husband and father, can not be taken from the funds of a partner- 
ship of which the deceased husband was a member, while the partnership debts are un- 
paid, and before a division of the assets are made between the partners, 


PPEAL from the Parish Court of Natchitoches. Hiestand, Parish 
Judge. Jack & Pierson, for appellant. Pierson & Levy, for oppo- 


nents, appellees. 

LupELINnG, C. J. Cyrus W. Stauffer was a member of the commercial 
firm of Stauffer & Co. at the time of his death. His widow administered 
his estate, and ‘took possession of the property and assets of the com- 
mercial partnership. The account and schedule of debts filed by the ad- 
ninistratrix shows that the succession of Stauffcris insolvent, and that 
the property and assets belonging to the partnership of Stauffer & Co. 
will be insufficient to pay the debts of the firm. In the account filed 
the claim of the widow and heir of Cyrus W. Stauffer, under the act cf 
seventeenth March, 1352, for onethousand dollars, is allowed as a privi- 
lege claim to be paid out of the funds belonging to the partnership of 
Stauffer & Co., after exhausting the funds belonging to the succession 
of Cyrus W. Stauffer. 

This item is opposed by the creditors of the partnership, and the op- 
position was sustained. 

The act of seventeenth March, 1852, says: “The widow or legal 
representative of the children shall be entitled to demand and receive 
from the succession of their deceased futher or husband a sum which, 
added to the amount of property owned by either of them in their own 
right, will make up the sum of one thousand dollars, and which amount 
shall be paid in preference to all other debts except those for the vend- 
or’s privilege, and expenses incurred in selling the property.” It is 
‘‘from the succession of their deceased father or husband ” that the 
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thousand dollars must be taken. The inquiry then is, what constitutes 
the property of the succession of Stauffer? Does the property of a 
partnership, of which the deceased was a member, constitute a part of 
his succession, when the debts of the partnership exceed the value of 
the property and assets of the partnership? It is clear that it does not. 
**No one partner has any right or share in the partnership property, 
except what remains thereof after the full discharge and payment of 
all debts and liabilities of the partnership.” Story on Partnership, 
section ninety-seven. 

When one of the partners dies, the debts of the partnership must be 
paid before there can be a division among the heirs. 11 M. 427; 13 La. 
281. In the case of the United States v. Baulos’ executor, the rule 
which should govern in like cases is well stated. The attorney of the 
United States claimed a privilege and preference in their favor over 
other creditors of Baulos, as created by an act of Congress relative to 
debts due to the United States in cases of insolvency. The court held 
“that they are entitled to such preference and privilege in ordinary 
cases cannot be doubted; but the present is not one of that nature.” 
It appears that ‘“‘ Baulos became the debtor of the United States fox 
the debt now claimed some years since ; that he failed or was insolvent, 
and that he afterward entered into a partnership with one Cavaroc, by 
which they acquired some property; but the portion falling to the 
share of the deceased does not amount to more than will be sufficient 
to pay his part of the partnership debts. The Court of Probate ac- 
corded a preference to the creditors of the partnership over the claim 
of the United States.” ‘The judgment of the court below is clearly 
correct. The property acquired by the partnership of Baulos & Cava- 
roc does not belong to either of the partners separately, but remains a 
common stock and pledge for the payment of the debts of the firm, in 
preference to any claim against the parties individually.” 5 N. 8. 568; 
18 La. 505, Claiborne & Mather v. their creditors. 

It is therefore ordered and adjudged that the judgment of the Parish 
Court be affirmed, and that the appellant pay the costs of this appeal 

Mr. Justice Wyly dissenting. 








No. 114.—E. J. Cockr1eLp, Tutor, v. H. W. Farey et al. and 8. L. 
Levy. 
XA payment on a promissory note, before prescription has accrued, by a third party, who has 


aseumed the note in a notarial act, will interrupt prescription, which only begins to run 
again from the date of such payment. 


PPEAL from Ninth District Court, parish of Natchitoches. Lewis, J. 
J. M. B. Tucker, for plaintiff end appellant. Pierson & Levy, for 
c.vfendants and appellees. 
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Wrty, J. This is a contest between mortgage creditors for the pro- 
ceeds of the sale of the mortgaged property in the hands of the sheriff. 

At the succession sale of William Cockfield, Mrs. Martha T. Myers 
purchased a tract of land in the parish of Natchitoches, and in evi- 
dence of part of the purchase price she executed the note held by 
plaintiff, payable first May, 1861, for $6333 334, with eight per cent. 
per annum interest from maturity, securing the same by special mort- 
gage on the plantation bought. 

On twelfth May, 1859, she sold the plantation to John L. Lewis, who 
assumed the payment of said outstanding note, gave his draft for a 
sum, and executed the notes held by the defendants, securing the same 
by special mortgage on the plantation purchased. On twenty-first 
November, 1865, John L. Lewis sold the land to David Pipes, who in 
turn assumed the payment of the note made by the original purchaser, 
Mrs. Martha T. Myers, and also the payment of the notes made by his 
vendor, Lewis, now held by the defendants, and gave another note for 
an additional sum, also executing a mortgage to secure the purchase 
price. 

These acts of sale were duly recorded, the mortgages were inscribed 
in the mortgage office, and the mortgage given by Mrs. Myers to 
secure the note held by the plaintiff was duly reinscribed before the 
expiration of the ten years. On twelfth March, 1866, David Pipes 
paid on the note of Mrs. Myers, which he had assumed a large sum. 

Subsequently the defendants foreclosed their mortgage on the prop- 
erty owned by Pipes, being the same given by John L. Lewis to Mrs. 
Myers. The plaintiff opposed the application of the fund to the mort- 
gage of the defendants, claiming that he has a prior mortgage for the 
balance due on the note by Mrs. Myers, given in evidence of part of 
the price of the purchase of the land from the succession of William 
Cockfield, and an order was granted by the judge requiring the sheritt 
to hold the proceeds of the sale in his hands subject to the further 
order of the court. On the trial the judge ordered the claim of the 
plaintiff to be paid out of the proceeds in the sheriff’s hands, concur- 
rently with the defendants. Plaintiif has appealed. 

The defendants contend that the claim of plaintiff is at the same 
time three debts, to wit: The debt of Mrs. Myers, who made the note, 
the debt of Lewis, who assumed it, and the debt of Pipes, who also 
assumed it; and that it is secured by three acts of mortgage, to wit: 
that given by Mrs. Myers to the succession of William Cockficld, that 
of Lewis, who assumed the debt and mortgaged the property to secure 
it as part of the price, together with the notes held by the defendants, 
und the mortgage given by Pipes to secure the purchase price, to wit: 
the notes held by both the plaintiff and the defendants, which he 
assumed, 
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The defendants insist that the plea of prescription of five years, 
which they pleaded, should prevail, so far as to extinguish the debt of 
Mrs. Myers, and with the extinction of the debt the mortgage given by 
Mrs. Myers also became extinguished. They contend that the payment 
by Pipes did not interrupt prescription as to Mrs. Myers, although it 
did so as far as the assumpsit of the debt by Lewis and Pipes. That 
so far as Mrs. Myers is concerned the debt to the plaintiffs is prescribed, 
and the mortgage supporting it is consequently dead. They admit, 
however, that the debt as to Lewis and Pipes, resulting from their 
assumpsit, has vitality, and the mortgages granted by them alone 
secures it. And being secured in the same morégage with the notes of 
the defendants the claim of the plaintiff can only be paid concurrently. 

We do not concur in the view taken by the defendants. A large pay- 
ment was made on the note before prescription accrued by Pipes, who 
in a notarial act assumed to pay the note for the maker Mrs. Myers. 
We regard the payment made by the purchaser, who retained in his 
hands the amount due to the original vendor and who had assumed te 
pay it, as an interruption of prescription as to both himself and the 
original debtor, being made in discharge of the obligation of the latter 
with her implied assent. 12 R. 399, and the authorities there cited. 
We think the note of Mrs. Myers, held by the plaintiff, is not pre- 
scribed, and the mortgage securing it having been duly inscribed and 
reinscribed, gives the plaintiff a preference on the funds to be dis- 
tributed for the balance due on his claim. 

It is therefore ordered that the judgment appealed from be so far 
amended as to allow the claim of plaintiff E. J. Cockfield, tutor, to be 
paid by preference out of the funds to be distributed, and in other 
respects that the judgment be affirmed, the defendants paying costs of 
both courts. 








No. 149.—Succession of WiLtt1Am LEonarp. Opposition of Dennis 
SULLIVAN. 


The denial, under oath, of a signature to a promissory note, can only be overcome by one of 
the three kinds of proof required by article 325 of the Code of Practice, 


PPEAL from the Ninth District Court, parish of Rapides. Lewis, 
J. T. OC. Manning, for administrator and appellee, Ryan & White, 
for opponent and appellant. 

Wry, J. Dennis Sullivan appeals from a judgment rejecting his 
demand, dismissing his opposition, and homologating the account of 
the administrator of William Leonard’s succession. 

He claims that he is a creditor for $3035 25, ovidalieall by five 
promissory notes of the deceased, and by an open account against 
him; that the administrator refu_ed to allow his claims and place them 
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on his tableaux,. and he prays that the account be amended by 
placing thereon said claims to be paid according to law. 

The main defense is a denial that the notes were signed by the in- 
testate William Leonard. 

This is a question of law and fact. Has the opponent produced the 
kind of evidence required by law to overcome a denial of the sig- 
nature ? . 

When the demand is founded on an obligation or act under private 
signature the ‘‘ defendant shall be bound in his answer to acknowledge 
expressly or to deny his signature.” C,. P. 324. 

In the three hundred and twenty-fifth article of the same code it is 
declared that: “If thedefendant deny his signature in his answer, or 
contend that the same has been counterfeited, the plaintiff must prove 
the genuineness of such signature, either by witnesses who have seen the 
defendant sign the act, or who declare that they know it to be his sig- 
nature, because they have frequently seen him write and sign his 
name. But the proof by witnesses shall not exclude the proof by 
experts, or by a comparison of the writing as established by the Civil 
Code.” 

There are, then, three kinds of proof by which a denial of signature 
may be overcome. 

First—The proof of witnesses who have seen the act signed. 

Second—The proof of witnesses who know the signature, having 
frequently seen the defendant write and sign his name. 

Tnird—The proof by experts or comparison of the writing. 9 L. 409, 
562; 1 A. 325; 4 A. 52; 21 A. 148. 

The opponent has not attempted to introduce the proof of witnesses 
who knew the signature, nor the proof of experts, etc. 

He has however introduced the proof of a witness who saw the 
deceased sign the note for $250, which is a compliance with the law. 

He also has introduced the proof of another witness, Hays, who 
says, ‘“‘he is a subscribing witness to the note marked ‘C’ (for $575), 
thinks Leonard signed the note, but can’t say so positively.” 

This does not establish with legal certainty that the deceased signed 
this note; it is not sufficient to counterbalance the express denial of 
signature. 21 A. 148. 

There is no other attempt made to establish the signature of the 
deceased to the notes by the kind of evidence required by law. 

There is an attempt, however, to prove the signature of the sub- 
scribing witnesses to the notes. 

This is not the kind of evidence provided by law to counterbalance 
the express denial of signature. 9 L. 562. 

There was no attempt to prove the open account. 

The opponent has only proved the signature to the note for $250, 
which should have been allowed and placed on the tableaux. 
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It is therefore ordered that the judgment appealed from be amended 
as follows; that the opponent have judgment against said succession 
for two hundred and fifty dollars, with eight per cent. interest thereon 
from twentieth of March, 1363, to be paid in due course of adminis- 
tration, that his name be placed on the tableaux as a creditor for said 
amount, and as so amended that the judgment homologating the 
account be affirmed. 

It is further ordered that the succession of William Leonard pay 
costs of both courts. 








No. 136.—Sr. Louis University v. THEOPHILE PRUDIIOMME AND WIFE. 


After a separation of property the wife is not b~und for the debts of the husband which were 
cont-acted before the separation, unless it is shown that the debt enured to her separate 
benefit or thai of her separate property. 


A debt for the support and education of the common offspring, contracted by the husband 
while he has the control and administration ot the dotal property of the wife, cannot be 
enforced against the wife after she has resumed the administration of her separate estate 
by authority of a judgment of separation of property. 


PPEAL from the Ninth Judicial District Court, parish of Natchi- 
toches. Orsborn, J. Jack & Pierson, for plaintiff and appellee, 
S. M. Hyams, for defendants and appellants. 

TALIAFERRO, J. The plaintiff by its proper representative insti- 
tuted this suit against the defendants to recover the sum of $961 98, 
the amount of an account which it is alleged the defendants owe the 
plaintiff for board, tuition, and incidental expenses of the defendants’ 
son while a student of the institution during the year 1367, and part 
of the year 1868. . 

The husband in this case is a nominal party, the action being carried 
on mainly against the wife who is separate in property from her hus- 
band, the community that existed between them having been dissolved 
by the judgment of a competent court, which also decreed the husband 
to pay the wife the sum of $1902 68 for her dotal and paraphernal 
claims, with privilege and mortgage upon his property, and authorized 
her to administer her separate property. This judgment was rendered 
on the seventeenth of April, 1868. This suit was instituted on the 
twenty-third of July of the same year. The wife filed an exception, 
which was adopted as part of her answer, in which she sets up a gene- 
ral denial and especially avers that the debt sued on was contracted 
during the existence of the community between herself and husband, 
and that now, after the dissolution of the community, and in the en- 
joyment and administration of her separate property, she is not respon- 
sible for the payment of the community debts. Judgment was rendered 
in favor of the plaintiff for the amount claimed, and the defendant 


appealed. 
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Under the state of facts presented we have to inquire whether the 
wife is liable individually and out of her own means for the payment 
of the debt sued upon. The claim is for board and instruction of her 
son in the St. Louis University, including also physician’s bills and the 
usual incidental expenses. The correctness of this claim is not dis- 
puted. Itisacommunity debt, and under the general principle should 
be acquitted out of the community funds. Civil Code article 2372. 

The article 243 of the Code provides that ‘‘fathers and mothers, by 
the very act of marriage, contract together the obligation of supporting, 
maintaining and educating their children.” And it is provided by 
article 2409 that “the wife who has obtained the separation of property 
must contribute in proportion to her fortune and that of her husband 
both to the household expenses and to those of the education of their 
children. She is bound to support those expenses alone if there remains 
nothing to her husband.” 

There could, we think, be no doubt that the wifé would be liable for 
a debt, of the character of the one sued upon, contracted after the dis- 
solution of the community, and a decree authorizing the wife to admin- 
ister her own property, if the husband were insolvent. Does the fact 
of the debt having been contracted during, the existence of the com- 
munity exonerate her? The father and the mother, as we have seen 
by reference to the article 243 of the Code, by the very act of marry- 
ing contract together the obligation of supporting, maintaining and 
educating their children. The very act of marriage also superinduces 
between the parties the community of acquets and gains, unless it 
should be otherwise stipulated by a matrimonial contract. This obli- 
gation upon,both the spouses to defray the expenses of maintaining, 
supporting and educating their common offspring necessarily subsists 
during the continuance of the community, although the husband, being 
the head and master of that community, is prominently liable for all 
its debts. This mutuality of obligation continues after a separation of 
property, for article 2409 of the Code provides that ‘the wife who lias 
obtained a separation of property must contribute in proportion to her 
fortune and that of her husband both to the household expenses and 
those of the education of their children.” But it is contended in this 
case that the husband, having had during the continuance of the com- 
munity the administration of the wife’s dowry and of her paraphernal 
estate, and received the revenues of both, which should have been 
applied to the discharge of the expenses of the marriage, and having 
failed so to apply those funds to the purposes contemplated by law, the 
creditor holding claims of this character must look to the husband 
alone for payment. 

In regard to the continuance during the community of the mutual 
obligation of t!.c spouses to provide for their common offspring, as 
expressed by articles 243 and 2409 of the Code, it is fair to conclude 
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from the import of other articles that during the community the wife’s 
part of the obligation is provided for in the case of a dowry by article 
2329, which declares that “‘ the income or proceeds of the dowry belong 
to the husband, and are intended to help him to support the charges of 
the matrimony, such as the maintenance of the husband and wife, that 
of their children and other expenses which the husband deems proper.” 
In the case of the present defendant she had dotal property which was 
under the administration of her husband up to the time of the judg- 
ment of separation of property, and its revenues, it may be said, were 
contributed on her part during the community to defray the charges 
specified in the article just quoted. After a judgment of separation of 
property and a dissolution of the community she would seem to be 
absolved from the payment of the debt for which she is sued, as it was 
one contracted alone by the husband, exigible in part out of the reve- 
nues of her dotal estate, of which she had no control, and which we 
find no positive law requiring her to pay after a renunciation by her 
of the community and a decree separating her in property from her 
husband. This case differs from some other community debts which 
during the community and even subsequently the wife may be made 
liable for, where it is clearly shown that they inured to the separate 
benefit of herself or of her separate property. The cases of Dicker- 
man v. Reagan, 2 An. 243, and 5 An. 125; 8 An. 512, cited by the 
plaintiff ’s counsel do not in our view cover the case before us. 

We therefore order, adjudge and decree that the judgment of the 
District Court be annulled, avoided and reversed. It is further ordered 
that judgmeat be rendered in favor of the defendant, the plaintiff and 
appellee paying costs in both courts. 


H6éwert, J. I concur in the decree in this case on the ground only, 
that the defendant, Mrs. Prudhomme, is not liable, because the debt 
was created before she obtained a separation of property. 








No. 129.—A. ArRMsTRONG v. T. LECOMTE. 


Article 128 of the State constitution of 1868, in declaring that “contracts for the sale of persons 
are null and void and shall not be enforced by the courts of this State,” does not impair 
the obliga'ions of a contract. It merely prohibits the execution of contracts that have been 
declared void by the sovereign power. 

A third holder of negotiable paper before maturity is not excepted from the prohibition. 

The prohibition against the enactment of laws impairing the obligations of contracts has no 

application to the sovereign power. 


PPEAL from the District Court, parish of Natchitoches. Orsborn, 
J. Pierson & Levy, for plaintiff and appellant. S. M. Hyams, 
Sr., for defendant and appellee. 
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Howe tt, J. This is a suit by a third holder, for value, before 
maturity, against the maker of a note, given as a part of the price of 
slaves and paraphed by the notary before whom the act of sale was 
passed. 

The plaintiff has appealed from a judgment sustaining a peremptory 
exception founded on the one hundred and twenty-eighth article of the 
constitution of 1868, prohibiting the courts of this State from enforcing 
such contracts. His counsel present two questions for our considera- 
tion: 

First—Does this case come within the provisions of said article, and— 

Second—Is not the said article in conflict with section 10, article 
1, of the United States Constitution ? 

I. Article 128 of the State Constitution says: ‘Contracts for the 
sale of persons are null and void, and shall not be enforced by the 
courts of this State.” 


Its language is full, plain and comprehensive, including all contracts 
for the sale of persons. There is no limitation, no modification, no 
reservation in favor of those who were not originally parties to the 
contracts. It must be presumed that the convention was well aware 
of the principle of commercial law, invoked in behalf of commercial 
paper, and that, if it was intended or contemplated that third holders 
of such paper, for value, and without notice, given as the price of 


slaves, could enforce their payment against the purchaser, the reserva- 
tion would have been expressly made. The very declaration that 
* all contracts for the sale of persons are null and void,” reveals the 
scope of the said article and leaves no room for construction, and the 
prohibition allows no option to the courts, when it is shown that the 
contract sought to be enforced, whether by the vendor, his indorsee or 
other party, is one for the sale of persons. The obligation, contracted 
by the maker, was to pay the price of the slaves to the vendor or any 
other holder of the note which represents that price, and it is not 
within the power of the courts to enforce it. 

II. The provision of the Constitution of the United States, with 
which it is contended the said article of our constitution conflicts, is 
that no State shall pass “any law imparing the obligation of con- 
tracts.” 

This would apply as well in the case of the contracting parties as to 
third holders of notes given in accordance with the terms of the 
contract, and the question arises, whether or not the organic law of 
the State impairs the obligation of contracts. 

In our opinion, as held in the Wainwright case, whatever obligation 
ever existed in contracts for the sale of persons was destroyed by the 
nation, composed of the States subject to the inhibition in review, and 
that the State, in its fundamental law, has only recognized and not 
produced the effect, and has required its courts to do the same. 
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The action of the nation in the prosecution of the late ‘war, and the 
thirteenth and fourteenth amendments to the constitution, in demol- 
ishing and prohibiting slavery, have, as held in the Wainwright case, 
stricken all slave contracts with absolute nullity, and upon the 
principle which sustains the decision in that case, absolved the pur- 
chaser from all obligation to pay. ‘The prohibition against the 
enactment of laws imparing the obligations of contracts has no appli- 
cation to the sovereign power.” Any and every claim for the loss or 
emancipation of slaves is expressly held to be illegal and void as to 
the United States and any State (scction four, fourteenth amend- 
ment), and if so, no State can properly be called on, by virtue of the 
Constitution of the United States, for its authority through its courts to 
compel its citizens to pay the price of property lost to them by eman- 
cipation, a claim for which loss is expressly declared to be illegal and 
void. The fact that the note, which is the written evidence of the 
obligation, is in the hands of a third party, does not change the origin 
of the obligation. 

We cannot avoid the conclusion that article one hundred and 
twenty-eight of the State Constitution applics to this action, and does 
not conflict with the Constitution of the United States, and that all 
commercial paper given for slaves and transferred before maturity for 
value, and without notice of its original consideration, falls within the 
prohibition to the courts. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Ilowe, J. dissenting. 


No. 127.--Jonn Louis Perot v. Marre Louise Levasseur. 


A transfer or assignment of a promissory note secured by mortgage carries with it all the rights 
of mortgage, and privileges given to secure it. 

Where a series of notes have been executed, secured by mortgage on the same piece of property, 
and the payee transfers them to different third parties, the privilege of the holders is con- 
current on the proceeds of the sale of the mortgaged property. 1 Rob. 221 ; 16 La. 225. 


PPEAL from the Ninth Judicial District Court, parish of Natchi- 
toches. Ryan, J. J. M. B. Tucker, tor plaintiff and appellee. 
Chaplin & Son and Pierson & Levy, for defendant and appellant. 
TALIAFERRO, J. Madame Levasseur being owner and holder of four 
promissory notes executed in her favor for the payment of the price 
of a tract of land sold by her to McTier, transferred the one first due 
to Perot, the plaintiff. These notes constituted a series, bearing the 
same date, made payable at different periods, and their payment se- 
cured by mortgage and vendor's privilege. In September, 1865, Perot 
obtained judgment against McTier on the note he held, with recogni- 
tion of the mortgage and privilege upon the land. Subsequently Mrs. 
' 67 
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Levasseur obtained judgment on the other notes, and transferred the 
judgment to Henry, subrogating him to all her rights under the judg- 
ment which recognized the mortgage and vendor’s privilege, and or- 
dered a seizttre and sale of the land. Mrs. Levasseur, or her trans- 
feree, caused the land to be sold under a writ fiert facias. Perot, the 
plaintiff by third opposition, enjoined the sheriff from paying over the 
proceeds of the property to the party seizing, alleging that he is enti- 
tled to priority in the distribution of the funds. Each note is for the 
sum of $1080, with interest, and the land was sold for $525. Each liti- 
gant denies the right of his adversary to participate in the appropria- 
tion of the money. Judgment was rendered in favor of the plaintiff, 
directing the proceeds to be paid to him by preference over all other 
claimants. From this judgment the defendant has appealed. 

There is much difference between the counsel in their construction 
of the evidence introduced in the ease. On the part of the defendant, 
it is denied that there is any evidence that Madame Levasseur ever 
indorsed the note held by Perot, and he is charged with fraud and bad 
faith. The only evidence in relation to the indorsement is that of 
Perot himself and two others. Perot testifies that he showed the note 
to Mrs. Levasseur, and that she said ‘she must have indorsed it.” Two 
other witnesses state that they heard Mrs. Levasseur say that she did 
not think she had indorsed it, or that she did not recollect having in- 
dorsed it. We do not find any proof of fraud on the part of Perot. It 
is clear that he paid the amount of the note. This is not denied by 
defendant, who insists that the money was advanced by Perot for Mc- 
Tier, the maker of the note, and he conterds that Perot has no sub- 
rogation of the payee’s right of mortgage. There is on this point of 
the destination of the money paid by Perot a discrepancy in the evi- 
dence, but we think there is a preponderance in favor of the statement 
that Mrs. Levasseur owed a debt to Madame Scopini, and in order to 
obtain the money to pay it, transferred the note to Perot. This trans- 
fer carried with it all the privileges and mortgages attached to it. Civil 
Code, article 2615. The articles of the Code relative to payment with 
subrogation do not apply to the case of an absolute transfer of a debt 
which includes its accessories. See the case of Oakey & Hawkins v. 
the sheriff et al.,13 An. page 273. Here Mrs. Levasseur, needing 
money to pay her debt to Madame Scopini, sold the note to Perot, and 
consequently the accessory right of mortgage and privilege accompa- 
nied the sale. 

It is argued on behalf of the plaintiff, that the first note of the scries 
being transferred to him, Mrs. Levasseur could not come in ratably 
with him in the distribution of the proceeds of the mortgaged property 
in virtue of the other notes fur which the property was equally mort- 
gaged, and that not having that right she could not transfer it to an- 
other. The case of Salzman ¢. his creditors, 2 Rob. page 243, and 21 
An. 261, are relied upon to support this position. The doctrine an- 
nounced in Salzman v. his creditors is settled “ that where the holder 
of a claim secured by mortgage assigns a part of it, he can not be per- 
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mitted to come in competition with his assignee if the pledge is insuf- 
ficient to pay both.” But this rule does not hold where a party having 
assigned a portion of the mortgage debt subsequently transfers other 
portions of it; for in this case the second transferee is not postponed. 
See 3 An. p. 144, Adams et al. v. Leah. All the assignees stand upon 
an equality, and partake concurrently. In the case just cited the court 
said: “This doctrine of equality has been frequently recognized,” 
referring to 1 Rob. 224, and 16 La. 225. 

We think that in this case the distribution should be made pro rata. 

A bill of exceptions was taken to the ruling of the court refusing to 
receive a motion made by plaintiff, after both plaintiff and defendant 
had announced to the court that they had no further evidence to offer, 
to have experts appointed for the purpose of comparing the signature 
of Mrs. Levasseur on the back of the note in controversy, with her 
signature to the original act of sale of the land to McTier. The con- 
clusion we have reached in this case renders it unnecessary that we 
should examine it. 

It is therefore ordered, adjudged and decreed that the judgment ot 
the District Court be annulled, avoided and reversed. 

It is further ordered that the proceeds of the sale of the mortgaged 
property be divided pro rata between the plaintiff and the defendant. 

It is further ordered that the costs in the lower court be paid out of 


the fund to be distributed; the plaintiff and appellee to pay the costs 
of appeal. 
Rehearing refused. 








No. 130.—Succession of F. G. BArtLett, Opposition of H. K. Carter 

to Provisional Account. 

The Parish Court is without jurisdiction ratione materia in a suit for a moneyed demand for 
or against a succession where the amount in dispute is above five hundred dollars, Swan v. 
Gale, (ante page 478). 

PPEAL from the Parish Court of the parish of Natchitoches. ies- 
tand, Parish Judge. Jack & Pierson, for admiuistratrix, appellant. 

Pierson & Levy, for plaintiff and appellee. 

Howe, J. The administrator having filed a provisional account in 
this succession, H. K. Carter filed an opposition on the grounds that he 
was a creditor of the succession in the sum of $8008 20 upon certain 
mortgage notes, and that the account does not recognize him as a 
creditor at all. He also claimed that the sum allowed as a fee to the 
attorney of absent heirs ought to be reduced. He prayed that the debt 
claimed by him might be recognized as due by the succession, and his 
mortgage recognized. 

There was judgment rejecting, dismissing and disallowing his de- 
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mand, and by consent reducing the fee of the attorney of absent heirs, 
and the opponent appealed. 

We felt constrained to decide lately at the Monroe term in the case 
of Swan v. Gayle that the parish courts have no jurisdiction of suits 
by or against a succession where the amount in dispute exceeds five 
hundred dollars (Constitution, article 87), and we must think that an 
opposition, like the one in this case, where the claim of the opponent 
is denied in toto is to all intents and purposes a suit. If the debt had 
been admitted to be due, and the question had been as to its rank or 
privilege, the parish court would have had jurisdiction under its power 
to settle successions. But the debt being denied, we think the oppo- 
nent should have instituted an action in the District Court. 

It is therefore ordered that the judgment appealed from be annulled 
and avoided, and that the opposition of H. K. Carter be dismissed, 
without prejudice, and that he pay the costs of both courts. 


On APPLICATION FOR REHEARING. 


There is nothing in our judgment to prevent the opponent Carter 
from filing an opposition as such in the parish court by way of notice, 
and bringing his action in the District Court to establish his claim. 

Rehearing refused. 








No. 137.—V. W. Porter v. J. BROWN AND T. CHALER. 


A receipt given for money received is not conclusive betwecn the parties and may be contra- 
dicted or explained by parol testimony. 

Payment of a legacy to a minor in Confederate notes is not binding on the legatee for tho 
reason of incapacity to give consent. 


PPEAL from the District Court, parish of Natchitoches. Orsborn, 
J. Jack & Pierson, for plaintiff and appellee. J. M. B. Tucker, 
and Pierson & Levy, for executors, appellants. 

HowE Lt, J. This is an action to recover the amount of a special 
legacy with interest. 

In July, 1846 William Porter died, leaving a will containing the clause 
on which this suit is founded and which is in the following words: 
“It is my will that my executors” (Brown and Chaler, the defend- 
ants) ‘‘shall purchase from Benjamin Metoyer a certain child, the son 
of a girl they call Meme, provided the same can be purchased at a 
reasonable sum, and in case the purchase is effected, I give and 
bequeath unto it its freedom, with the sum of one thousand dollars, 
which is to be put on interest in the hands of some responsible person, 
the proceeds of which are to go to the support and schooling of the 
child, and when the boy arrives at the age of eighteen years of age, it 
is my will that the above amount of one thousand dollars be paid over 
to him, and in case of the death of the child, the money to go to my 
brothers and sisters.” 
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The first question presented is the peremptory exception of payment, 
evidenced by the plaintiff’s receipt in full, which, it is alleged, must 
have its full effect, unless annulled by a direct action, in which the 
plaintiff must make an offer of restitution, and that the validity of the 
receipt cannot be inquired into collaterally in this suit, which is an 
ordinary action on a cause of action alleged to have originated before 
the receipt was given. 

On the trial .. this exception the only evidence introduced was the 
receipt and proof of the genuineness of the signatures and correctness 
of the date. The receipt is in the following words: 

“J, Victorin, the child of Meme, a legatee under the will of Wil- 
liam Porter, and eighteen years old, do hereby acknowledge to have 
received of Iml. Brown, executor of said will, the sum of one thousand 
dollars, in full of the legacy given me by said will. 

(Signed) “VICTORIN W. PORTER.” 

Attest: A. H. PIERSON, 

J. M. B. TUCKER. 


‘“‘Natcuitocues, La., March 4, 1863. 

‘United States internal revenue, two cents, canceled.” 

The exception was properly overruled. It has often been held that 
a receipt for money is not conclusive between the partics, but open to 
explanation and contradiction by parol testimony. 5 A. 235, 408; 14 


A. 274; 12 A. 401; 10 A. 749 and 9 A. 129. 

This case is not properly assimilated to that of Collins v. Collins, 10 
L. 268, which was a suit against the succession of the plaintiff's 
curator ad bona and the two sureties of the latter, and involved the 
settlement of two or three successions. Nor do the cases in 1 A. 37; 
11 A. 681; 13 A. 223 and 472, sustain defendant’s exception in this. 
They do not claim to have settled with the plaintiff as an heir to a 
succession, administered by them, or as his tutor, but simply to have 
paid him a specific sum of money left to him as a legacy and for the 
payment of which sum they hold his receipt. As before said, such a 
receipt is not conclusive between the parties and may, in an action 
for the money bequeathed, be explained. 

At the trial on the merits, it was shown that the alleged payment on 
the fourth of March, 1863, which was also set up in the answer, was 
made in Confederate notes and while the plaintiff was a minor. He 
cannot be held to have given a legal consent to the payment and 
thereby bound as equally participating in the circulation of an illicit 
currency. Hence under the settled jurisprudence of the State on this 
question, there was no payment in law, and as the plea admits the 
existence of the debt, the verdict of the jury and judgment thereon 
are correct. It is superfluous to inquire into other questions presented 
in the pleadings and briefs. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 
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No. 31.—Lovuis Durierx v. DAMASCENE GALLIEN, Widow and Tutrix. 


The stipulation in a written contract of sale of a lot of cotton, that “‘ delivery is accepted,”’ will 
dispense the vendor from furthcr delivery, and place the property at the risk of the pur- 
chascr. 


PPEAL from the District Court, parish of Natchitoches. Lewis, J. 
J. M. B. Tucker, for plaintiff and appellee, Pierson & Levy, for 
defendant and appellant. 
Howe Lt, J. This suit was brought in September, 1865, against the 
defendant on the following instrument : 
** Je susigné reconnais par ces présentes vendre et m’engage 4 livrer 
i Mr. Louis Dupleix, qui l’accepte, cing mille livres de coton (good 
middling), sous balles au prix Ge sept cents la livre. Le dit coton 
devra rester sous le moulin de Mr. Victor Rachal ou toute autre per- 
sonnes, sujet 4 ses ordres sans autre dépense 4 encourir de la part de 
Mr. L. Dupleix, jusqi’ 4 expedition. 


8a 
(Signé) “ MARCELLE % LAPLANTE, 
marque. 


* LOUIS DUPLEIX. 


‘“Temoin: W. P. MORROW. 
““ NATCHITOCHES, Fevrier 11, 1362.” 
Plaintiff demands the delivery, according to said contract, of five 
thousand pounds of ginned cotton, good middling, as his property, and 


in default thereof the sum of $2500 as its valuc. 

The defendant pleads the general denial, admits the sale by her 
deceased husband, as represented in the instrument sued on, and 
alleges a full compliance on his part with all the obligations of his 
contract. 

The District Judge held the defendant liable because the deceased 
vendor failed to notify plaintiff of the place selected for delivery, and 
she has appealed. ; 

It is shown that soon after the date of the above contract, Laplante 
called on Victor Rachal to gin, bale and store the cotton which he 
stated he had sold to plaintiff, and as the said Rachal could not do it, 
Laplante called on Louis Casimere Rachal at Madam Palliére Rachal’s 
plantation on the river about fifteen or twenty arpents below Victor’s, 
and had the cotton there ginned, baled, weighed, marked and stored, 
in March, 1862, as plaintiff’s, using Victor Rachal’s wagon in hauling 
the cotton from his own plantation opposite Victor’s, to that of Madam 
Palliére’s, where it remained until April or May, 1864, when it was 
burned by the Confederate and Federal armies. 

Upon the hypothesis that it was incumbent on the seller to give the 
notice, as held by the judge, the circumstances raise a strong and 
weighty presumption that plaintiff was notified. His silence and in- 
activity for more than three years and a half leave but little doubt as 
to his personal knowledge. 





NATCHITOCHES, AUGUST, 1369. 





Louis Dupleix v. Damascene Gallien, Widow and Tutrix. 





But be this as it may the peculiar phraseology of the written instru- 
ment and facts of the case warrant the construction, which relieves 
the seller from any such obligation. It is expressly stated therein that 
the buyer accepted delivery, and the seller was only required to de- 
posit the cotton at the gin of Victor Rachal or any other person, where 
it was to remain subject to the order of the buyer, without further ex- 
pense to him, until its shipment. From this it may reasonably be 
inferred that the buyer undertook to ascertain where the cotton would 
be deposited. The seller with remarkable promptness and fidelity, 
executed his part of the contract, and the cotton remained where de- 
livered more than two years before its destruction, which must be 
held to be the loss of plaintiff. C. C. 2442. The case of Seris v. 
Bellocq, 17 A. 146, differs from this in the material facts. Equity is 
very decidedly with the defendant in this case. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendant, in the capacities in 
which she is sued, with costs in both courts. 

Rehearing refused. 








No. 97.—E. Masson, Administrator, v. W. B. Murray, D. R. Carroii 
& Co., Intervenors. 


A party seeking to give to an inundation the character of an extraordinary accident must show 
that it was unusual, unforeseen, and one to which the country was not ordinarily subjected. 


The privilege of the merchant for supplies furnished the planter is equal in rank with that of 
the lessor. 13 An. 443. 


PPEAL from the District Court, parish of Natchitoches. Lewis, J. 
William H. Jack, for plaintiff and appellee. H. Safford, for inter- 
venor and appellant. 

Howe ut, J. Plaintiff brought suit against the defendant, Murray, 
for six bales of cotton, of five hundred pounds each, and two hundred 
bushels of corn, or their valve, as the rent of a plantation in the parish 
of Natchitoches for the year 1866, and caused the crop to be seques- 
tered. D. R. Carroll & Co. intervened claiming $1995 09, with inte- 
rest, and privilege on the crop for supplies furnished to the plantation 
during the said year and averred that the rent should be reduced 
because the crop was reduced by the overflow of the Red river—a 
providential act. The defendant confessed judgment in favor of the 
intervenors and filed an answer to plaintiff’s demand claiming a reduc- 
tion of three bales of cotton and all the corn, in consequence of the 
overflow—an event beyond human control. Judgment was rendered 
in favor of plaintiff for the cotton and corn claimed, and maintaining 
the writ of sequestration, and in favor of the intervenors for $995 09, 
with privilege on such part of the crop as may be left after satisfying 
the lessor’s claim, from which the intervenors have appealed. 

There is no dispute about the facts, but the intervenors ask that the 
judgment be amended, in three respects, as follows: 
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First — As to the amount of their claim, which, it is admitted, 
should be for $1995 09, and legal intcrest from October 30, 1866. The 
error having occurred accidentally should be corrected. 

Second—The reduction of the rent in proportion to the reduction of 
the crop. 

This question was correctly settled in the case of Vinsen v. Graves, 
16 A. 162, adversely to the pretensions of the intervenors and defend- 
ant. It was there said: “If a party seeks to give an inundation the 
character of an extraordinary accident, within the provisions of article 
2714 of Civil Code, he must show that it was unusual, unforeseen, and 
one to which the country was not ordinarily subjected. This has not 
been done. 

T hird—To recognize the privilege of the intervenors upon the crop 
as equal to that of the lessors. It has so been held in the cases of 
Cory v. Eddins, 13 A. 443 and Hollander v. His Creditors, 6 A. 669, 
where the article 3184 of the Civil Code, as amended by the act of 
1843 was construed and applied. 

The record does not enable us to make the apportionment, and the 
cause must be remanded for that purpose. 

It is therefore ordered that the judgment appealed from be so 
amended as to increase the amount thereof in favor of intervenors and 
against the defendant to nineteen hundred and ninety-five dollars and 
nine cents, with legal interest from thirtieth October, 1866, and so as 
to grant them a privilege on the crop concurrently and proportionately 
with that given to the plaintiff as lessor; that as thus amended the 
judgment be affirmed, and the cause remanded to the lower court to 
make the apportionment of the crop or its proceeds between the 
plaintiff and intervenors in proportion to the amounts allowed them 


respectively by this amended judgment. Costs of appeal to be paid 
by the appellees. 








No. 117.—Succession of Emite M. Tavuzin, on Opposition to Final 
Account. VuireGinia Bossier et als., Appellants. 


The Supreme Court has appellate jurisdiction only, and any fact not presented in the court 
below will not be noticed on appeal. Constitution, article 74; C. P. 902. 

Notes given by the heirs for the price of slaves at probate sale cannot be charged against them 
in the account rendered by the administrator. 


PPEAL from District Court, parish of Natchitoches. Lewis, J. 
Pierson & Levy, for appellee. S. M. Hyams, for opponents, appel- 
lants. 

Howse, J. Virginia Tauzin, wife of J. J. Bossier, Ambroisine Tau- 
zin and Alida Tauzin have appealed from a judgment homologating 
the final account and tableau of distribution presented by A. L. Deb- 
lieux, administrator. 
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The administrator having died, pending the appeal, the same has 
been revived against J. Jules Bossier, syndic of the creditors of the 
succession. The syndic has filed in this court a peremptory exception 
that the debts claimed to be duc in this case to Ambroisine and Alida 
Tauzin were partly for the purchase of slaves, and that the balance 
claimed to be due thereon results wholly from such purchase, and 
prays that the cause be remanded to the lower court for inquiry into 
these facts. The exception is verified by affidavit. We are of opinion 
that the exception must be overruled. The alleged facts are not ap- 
parent on the face of the record, and we cannot receive any new evi- 
dence in this court. Our jurisdiction is strictly appellate and we can 
only review such questions of fact as were before the lower court, and 
upon such evidence only as was there presented. Constitution, article 
74;C. P. 902. 

The appellants Virginia Bossier and Ambroisine and Alida Tauzin 
were charged in the account with certain notes given for the price of 
slaves. This appears by the account, and the notes themselves set 
forth in the record. To this extent the judgment appealed from is 
erroneous, and the account and tableau must be, in this respect, cor- 
rected. It is shown by calculation that with this rectification Ambroi- 
sine and Alida Tauzin were entitled to the net amount of $5546 26 on 
the eighteenth February, 1866, and are entitled to legal interest thereon 
from that time; that Virginia Bossier on the sixth April, 1867, was en- 
titled to the net amount of $2562 90, which will bear legal interest 
from that date. 

It is therefore ordered and adjudged that the judgment appealed 
from be amended so as to sustain the oppositions of the said appellants 
to the extent hereinbefore set forth; that the said Ambroisine and 
Alida Tauzin be placed on said account and tableau as creditors for 
the net amount of $5546 26, with legal interest from February 18, 1866, 
with mortgage and privilege, as set forth in said account; that the said 
Virginia Bossier be placed upon said account and tableau as a creditor 
for the net amount of $2562 90, with legal interest from April 6, 1867, 
and mortgage and privilege as set forth in said account; that the 
amount of the said notes given by the said appellants for the purchase 
of slaves be stricken from the list of assets upon the debit side of the 
account, and that in all other respects the said judgment be affirmed. 
Costs to be paid by the succession. 
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No. 174.—C. F. Dranevuet, Administrator'v. EM1Le Rost. 


The act of the sovereign power in proclaiming the abolition of slavery throughout the United 
States annulled all contracts based on slavery, and article 128 of the State Constitution did 
net affect such contracts by prohibiting the courts from enforcing them. Wainwright v. 
Bridges, 19 A. 234. 


A promise made after emancipation, to pay 2 promissory note given for a slave, cannot be judi- 
cially enforced. Constitution art. 123. 


PPEAL from the Ninth Judicial District Court, parish of Natchi- 
toches. Orsborn, J. Pierson & Levy, for plaintiff and appellant, 
Morse & Hyams, for defendant and appellee. 

LupDELING, C. J. This appeal is from a judgment rejecting plain- 
tiff’s demand, which is based on a note given fora slave. It is urged 
that, as the defendant promised to pay the note after the emancipation 
of slavery, he became legally liable for the debt, for which he was 
already bound, in foro conscientic. This is contrary to the principles 
decided in the case of Wainwright v. Bridges. It is also contended 
that the article of the Constitution of this State, which declares con- 
tracts for the sale of persons null and void, and prohibits the courts 
from enforcing them, is violative of the Constitution of the United 
States. The decision in the Wainwright case is predicated upon the 
theory that the sovereign power had abrogated slavery, and all con- 
tracts based on slavery. If this be true (and we have reaffirmed it too 
often to question its correctness now), the State Constitution did not 
affect the obligation of these contracts by prohibiting courts from en- 
forcing them, or by declaring a fact, that they were null. 

It is therefore adjudged that the judgment of the District Court be 
affirmed with costs of appeal. 








No. 2.—Srate or Lovrstana ex rel. Sureon Betpen, Attorney Gen- 
eral, et al., v. Henry J. LEovy. 


The title of the act of the Legislature of 1868, No. 27, entitled an act “to determine the mode 
of filling vacancies in all offices for which provision is not made in the constitution ” is 
sufficiently comprehensive to embrace the cbjects of the statute. 

Section one of this act does not violate the constitution in requiring vacancies in municipal 
effices to be filled by appointment. 

The Common Council of the city of New Orleans have no power to fill vacancies in offices of 
the corporation arising from death, resignation, or otherwise. In such cases it is made 
the duty of the Governor to appoint for the unexpired term. Acts of 1868, No. 27. § 1. 


PPEAL from the Fifth District Court of New Orleans. Leaumont, 

J. Simeon Belden, Attorney General, J. R. Beckwith in pro. per., 

L. Madison Day and W. R. Mills, for relators. Thomas J. Semmes and 
Francis Monroe, for defendant and appellant. 
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TALIAFERRO, J. This action is brought under the act of the Lezis- 
lature approved eighth September, 1868, usually termed the “ Intrusion 
Act,” prescribing the mode of proceeding against persons usurping or 
illegally holding public offices. The relators charge that the defend- 
ant, Leovy, is unlawfully holding the office of city attorney and 
exercising its duties without legal right, and they aver that James R. 
Beckwith is the legal appointeé to that office, holding a commission 
from the Governor of the State. They pray that his legal right to that 
office be judicially decreed and that the defendant, Henry J. Leovy, 
be adjudged an usurper of said office and that his claims and preten- 
sions to the same be declared to be without authority of law and 
void, and that he pay all costs of these proceedings. 

The defendant filed a general denial. Sets up right to the office by 
virtue of an election by the Boards of Aldermen and a commission 
thereupon issued to him by the Mayor of the city, and prays that 
plaintiff ’s petition be dismissed. 

There was judgment in the court below in favor of the relators, 
deciding that James R. Beckwith is legally entitled to hold the office 
of City Attorney, and to have been legally appointed to said office for 
the unexpired term thereof, and until his successor shall have been 
duly elected. The judgment further decrees that Henry J. Leovy is 
an intruder into said office and without lawful) right to hold it or 
exercise its duties. 

From this judgment the defendant has appealed. 

We find at the outset an exception by defendant, the purport of 
which is that the petition of plaintiff is not in the name of the State 
as required by law but in the name of the Attorney General, who is 
not authorized to stand in judgment. The petition is drawn in 
conformity with the statute relating to proceedings of the kind. (See 
case of State of Louisiana v. Kreider decided at the late Monroe term 
of this court.) The exception was properly overruled. 

We find the facts to be these: 

On the thirtieth day of June, 1863, the Boards of Aldermen and 
Assistant Aldermen elected J. B. Eustis City Attorney. 

On the fifteenth of September following J. B. Eustis resigned the 
office. On the same day the Boards of Aldermen and Assistant Alder- 
men elected Henry J. Leovy City Attorney. Beckwith, the plaintiff, 
was appointed City Attorney by the Governor and duly commissioned 
by him on the ninth of March, 1869. 

The inquiry is, which contestant is the lawful City Attorney ? 

By the act of the Legislature approved August 19, 1868, it is pro- 
vided that whenever vacancies occur in any office, State, parish or 
municipal, such vacancies shall be filled by the Governor, ete. 

The defendant objects that this act, No. 27, is null and void as being 
violative of the constitution of the State for the reason that the object 
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of the law is not expressed in the title so far as municipal officers are 
concerned. This objection is without weight. The title is sufficiently 
comprehensive. It is “ to determine the mode of filling vacancies in 
all offices for which provision is not made in the constitution.” 

It is argued that Eustis was never in office because he could not take 
the required oaths, and consequently that the election of Leovy was 
for the full term, as that of Eustis was intended to be, and therefore 
there was no vacancy to be filled. 

The ability or inability of Eustis to take the required oaths is no 
matter of inquiry before this court. We find from the record that he 
was formally elected, that some two months afterwards he formally 
resigned, and that a successor was formally elected to fill the vacancy 
arising from his resignation. If it were relevant to consider the 
question of his ability to take the required oaths we should not feel 
prepared to infer his inability from any thing that appears in the 
record. The same argument might be offered against the ability of 
the defendant to qualify as it appears he took part of the oath 
prescribed by the act No. 39, and now declares the act unconstitu- 
tional. 

There being a vacancy in the office of City Attorney at the time of 
Eustis’s resignation it was incumbent upon the Governor to fill the 
vacancy, arising as it did during the term, by appointing a person to 
discharge the duties of the office during the unexpired period of that 
term and until the next regular election in due course of law. 

The election of Leovy by the Boards of Aldermen is null, being an 
act they were without power to perform. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be affirmed with costs in both courts. 

Rehearing refused. 








No. 46.—A. B. Hucnes, Administrator, v. R. T. STrvsox et al. 


A judgment rendered by a judge of one of the courts of the State deriving his title and office 
from the State authorities while the State was in insurrection is legalized by article 149 
of the State Constitution adopted in 1868. 

A judicial sale, made in conformity with the laws of the State, after the twenty-sixth of 
January, 1861, is legalized by article 149 of the Constitution adopted in 1868. 


PPEAL from the Tenth Judicial District Court, parish of Bossier. 
Weems, J. Snider & Griffin, for plaintiff and appellee. BR. W. 
Turner, for defendants and appellants. 

TALIAFERRO, J. This action is brought upon two promissory notes 
drawn in solido by the defendants, each note for the sum of $11,738 25, 
dated January 16, 1862, and payable, respectively, twelve and twenty- 
four months after date, with interest at eight per cent. per annum from 
date; one of the notes being subject to a credit of one thousand dollars 
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paid on the twenty-fifth of July, 1863. The payment of these notes 
are secured by mortgage and vendor’s privilege on certain lands 
described in the petition. There was judgment rendered as prayed 
for, with recognition of mortgage and privilege upon the lands. From 
this judgment the defendants appealed. 

The defense set up is that the land purchased and for which the 
notes were executed was sold at a probate sale under and by virtue of 
orders from a pretended court, which, with all its officers, held their 
assumed powers from the insurgent authorities then in rebellion 
against the government of the United States, and that the proceedings 
had under the illegal authority in relation to the sale of the property, 
the appointment of an administrator, etc., are null and void, and that 
the defendants being without title are not bound for obligations having 
no legal effect. 

It is proper to remark that this suit was instituted in August, 1865, 
and the appeal taken from the judgment was filed in this court at the 
August term 1866. 

The constitution of this State adopted in 1868 provides by article 
149 that “‘all judgments and judicial sales, marriages, and executed 
contracts made in good faith and in accordance with existing laws in 
this State, rendered, made or entered into between the twenty-sixth 
day of January, A. D., 1861, and the date when this constitution shall 


be adopted are hereby declared to be valid,” except certain legislative 
acts enumerated in that article. 


We think the proceedings had in regard to the sale of lands 
purchased by defendants as well as the judgment rendered against 
them were conducted in good faith and in accordance with existing 
laws of the State, and that they are consequently legalized by the 
provisions of article 149 of the present State constitution. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 








No. 134.—Joun FRAZIER v. ExrizA HARDEE et als. 


Cotrespassers are liable in solido, and citation of one will interrupt prescription as to all. 
In an action in damages for trespass, the defendant is not permitted to attack plaintiff’s title, 
or establish title in himself. 


PPEAL from the District Court, parish of Winn. Orsborn, J. Jack 
& Pierson, for plaintiff and appellant, Ryan & White and J. M. 
B. Tucker, for defendants and appellees. . 

HowE Lt, J. This is a possessory action against four defendants as 

cotrespassers and the first question is the prescription of one year. 
The disturbance took place in the fall of 1866, and a suit was insti- 
tuted by plaintiff in November of that year, and three of the defend- 
ants cited. In January, 1868, the court house and the record of said 
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suit were burned. In May following, this suit was instituted and two 
of the partics previously cited and the one then omitted were served 
with citation, the fourth one (and who was before cited), is not a party 
to this suit, having died since the institution of the suit in 1866, and 
his legal representative not being cited herein. 

It is clear that prescription was interrupted as to two of the defend- 
ants, Eliza and William Hardee, from November, 1866, to twelfth of 
January, 1868, when the court house was burned, unless it is held that 
the institution of this suit must be construed as an abandonment 
of the former, in the sense of article 3485, of the Code, and the inter- 
ruption considered as having never happened. We are not prepared 
however to give such a construction to the acts of plaintiff. His con- 
duct shows that he did not abandon his suit against the defendants. 
He persisted in his judicial demand, and by no act of his was it neces- 
sary to adopt the course which he has pursued. 

The next question is, what effect had this interruption as to these 
two cotrespassers upon the third one, Isaiah Hardee, who was not 
cited in 1866. 

By the act of 1844, re-enacted in 1855 (see Rev. Statutes, p. 80, § 19), 
cotrespassers are liable in solido. By article 2092, C. C. “‘a suit brought 
against one of the debtors in solido, interrupts prescription with regard 
to all;” and by article 3517, ‘‘a citation served upon one of the debtors 
in solido, or his acknowledgment of the debt, interrupts the preserip- 
tion with regard to all the others and even their heirs.” 


The prescription was therefore interrupted as to Isaiah Hardce by 
the suit in 1866. 

Cotrespassers being liable in solido need not all be necessarily joined 
in the same action. 


The exception as to informalities and inaccuracies in the copics of 
petitions should have been in limine litis. 

The judge a quo did not err in refusing to allow defendants to attack 
the title of plaintiff, or establish title in themselves. C. P. 53. 

On the merits, the case is clearly with plaintiff. The defendants, 
after having been permitted by plaintiff’s lessee to take refuge in a 
part of the dwelling from the overflow in 1866, by acts of violence and 
threats caused the said lessee to abandon the place and leave them in 
possession. 

The evidence upon the claim for damages shows that there were 
from seventy to one hundred acres of cleared land worth three dollars 
per acre per annum rent, that the annual rent of the place is worth 
three hundred dollars, and that the defendants cut and sold from.one 
hundred to one hundred and fifty cords of wood, worth fifty cents per 
cord in the tree. We will adopt eighty-five as the number of acres 
and one hundred and twenty-five as the number of cords of wood in 
estimating the amount of damages. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of plaintiff and against the de- 
fendants Eliza Hardee, William Hardee and Isaiah Hardee in solido, 
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for the possession of the tract of land with the buildings and improve- 
ments thereon described in the petition, and that he be restored to and 
put in possession of the same in due course of law. And it is further 
ordered that plaintiff recover of the said defendants in solido seven 
hundred dollars with legal interest from the date of this judgment as 
damages and costs in both courts. 


On REHEARING. 


Luperine, C. J. In thiscase it is ordered that no writ of possession 
be issued until the first day of January, (1870) eighteen hundred and 
seventy, and that the reliearing be refused. 








No. 168.—R. W. Turner v. Wittiam H. Hirt and N. A. DuRpDIN. 


The capacity of a sheriff duly commissioned as such, cannot be tested or inquired mto by an 
injunction against a seizure made on a ji. fa. 


PPEAL from the Tenth Judicial District Court, parish of Bossier. 
Levisee, J. R. W. Turner, pro se, appellant, T. M. Fort, for de- 
fendants and appellees. 

TaLiaFrerro, J. The defendant Durdin having obtained a judg- 
ment against the plainliff Turner, issued execution, and the other de- 
fendant Hill, acting as sheriff of Bossier parish, seized a steam engine, 
saw mill and fixtures belonging to the plaintiff. Thereupon the plain- 
tif enjoined the proceeding, alleging as ground for the injunction that 
Hill, the person making the seizure, is not sheriff of the parish of 
Bossier, and that all acts he pretends to do in that capacity are illegal, 
null and void. 

The answer is a general denial. The defendant, Durdin, prays the 
injunction may be dissolved, and that the plaintiff be condemned to 
pay him eight per cent. per annum interest on the amount enjoined, 
twenty per cent damages on that sum, and fifty dollars special damages, 
amount of attorney’s fee incurred. 

The plaintiff prays that the defendant, Hill, be adjudged without 
authority as sheriff, and that the defendants be condemned in solido 
to pay him two hundred and fifty dollars as damages. 

The judgment of the lower court dissolved the injunction and 
awarded the defendant, Durdin, fifty dollars damages for attorney’s 
fee. The plaintiff appealed. 

The facts seem to be that Hill was appointed and commissioned as 
sheriff of the parish of Bossier by Governor Wells in November, 1866, 
and took the oath of office, and has continued to act in that capacity 
ever since. It has often been decided that the capacity of sheriffs duly 
commissioned, cannot be inquired into incidentally and collaterally by 
third parties. A special statute of the State provides for inquiring 
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into and testing the capacity and right of persons holding and exerecis- 
ing public offices. Whether the defendant is or is not constitutionally 
and legally sheriff of the parish of Bossier, we cannot in this form of 
proceeding undertake to determine. It is sufficient prima facie that 
he was duly commissioned in 1866, and no successor has been installed 
into office. The State Constitution, article 122, provides that “all 
officers shall continue to discharge the duties of their offices until their 
successors shall have been inducted into office, except in cases of im- 
peachment or suspension.” 

In the case of Gradingo v. Moore, curator, 10 An. 690, this court 
declared that “‘the capacity of sheriffs duly commissioned to exercise 
the duties of their office, is not to be brought in question by third 
persons in this collateral manner, nor the rights of litigants to be made 
to depend upon a future possible controversy between the State and 
one of its officers,” and added: “ For the determination of this cause 
it is enough for us to know that Jean Baptiste David was, at the time 
his deputy served the citation, de facto sheriff of St. Landry, under 
color of title ; it would not vitiate the service as between these parties, 
though it should ultimately turn out that David was not sheriff 
de jure. 

The judgment of the District Court was properly rendered. 


It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 








No. 119.—Succession of MAHALA SPROWL. 


An executor is not permitted to make any charges against the estate he administers for ser- 
vices rendered, other than the two and a half per cent. commissions allowed him by law 
on the amount of the inventory. 

An executor, having received the funds of the estate he administers and afterward disposed of 
them for notes of the so-called Confederate States will be held liable to the heirs for the 
amount thus received. ; 


PPEAL from the Parish Court of the Parish of Natchitoches. Leis. 
J. Pierson & Levy, for executor, appellee. A. Lemee, attorney for 
absent heirs, appellant. 

Lupe.ine, C. J. Daniel Brown, the executor of the last will of 
Mahala Sprowl, filed an account of his administration on the sixth of 
February, 1866. 

An opposition thereto was filed by the attorney for the absent heirs, 
praying that the following items of the account be disallowed, to wit: 
Two hundred and ninety-six dollars due the executor for ginning and 
pressing the cotton in 1860, five hundred doilars due the executor for 
superintending the plantation in 1859, and sixteen thousand nine hun- 
dred and ninety-seven dollars and fifty-two cents claimed as a credit for 
Confederate notes collected by the executor. The judge a quo sus- 
tained the opposition made to the item for five hundred dollars, and 
dismissed it as to the other two items, and the opponent has appealed. 
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We think the charge for ginning and pressing the cotton should not 
be allowed. A family meeting, convoked on the ninth day of Novem- 
ber, 1859, recommended the sale of the plantation, mules, slaves, ece., 
and the sale was not made until the fifth day of January, 1860. No 
reason is shown why the cotton was not ginned and pressed before the 
sale. It was the duty of the executor to have caused this to be done, 
and we will not permit him to take advantage of his laches to enrich 
himself. 

The charge made by the executor for superintending the plantation 
is not a proper charge. The commissions allowed him by law ave 
intended to compensate him for his superintendence and care of the 
property of the estate.-C.C. article 1676; 1 R. 400. The facts in 
the case of the succession of Isaac Pipkin, reported in 7 An. p. 617, 
may have justified the court in coming to the conclusion which they 
did, but we think the ruling in the case of Baldin’s executors v. Carle- 
ton more salutary and in consonance with the Civil Code, which 
declares that the executor “‘shall be entitled, for his trouble and care, 
to a commission of two and a half per cent. on the whole amount of 
the estimate of the inventory,” etc. 

We cannot allow the executor the credit for sixtcen thousand nine 
hundred and ninety-seven dollars and fifty-two cents claimed by him 
to be for balance of Confederate notes on hand at the surrender. There 
is no evidence ‘in the record to show that the notes of W. W. Brown, 
given for slaves, were paid in Confederate notes. The only evidence 
offered to prove this fact is the testimony of the executor himself ; and 
his testimony shows that W. W. Brown settled these notes in February, 
1862, by transferring to the executor sufficient funds, which he had in 
the hands of Payne, Huntington & Co. And the same testimony satis- 
fies us that the funds in the hands of Payne, Huntington & Co., be- 
longing to W. W. Brown in February, 1862, consisted of lawful money, 
and not Confederate notes. Having collected the slave notes he must 
account for them. “He is bound to restore to his principal whatever 
he has received by virtue of his procuration, even should he have 
received it unduly.” C. C. 2974. 

It is contended by the executor that he acted as a prudent man, and 
that he believed the settlement with Payne, Iluntington & Co. a good 
one, and that therefore he should be released from responsibility. The 
evidence does not satisfy us that the executor administered the prop- 
erty prudently or faithfully. Whatever may have been his opinion or 
the opinions of his neighbors relative to the eventual success of the 
Confederate States in insurrection, the executor was not authorized to 
speculate in stocks of the said States with funds belonging to the estate 
administered by him. In this case the executor’s duties were plainly 
indicated by his mandate, the testament of Mahala Sprowl. 3 An. 468, 
“If a man undertakes an office of kindness he must discharge the duty 
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faithfully and prudently, otherwise he is responsible for the conse- 
quences.” 10 M. 708; Fitz v. Richard, 20 An. 549, and succession J. 
W. Wilder, 21 An. The evidence shows that the notes of Mrs. Man- 
ning for three hundred dollars, given for a slave, were collected in 
Confederate notes, and for this sum the executor would not be respon- 
sible. But having used it in the payment of Confederate taxes, which 
are not opposed, he is not entitled to any other credit for it. We do 
not consider that the letters of Mrs. V. G. Sprowl, one of the legatees 
of the testatrix, ratify the acts of the executor in any manner, even if 
she had the power to do so. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided and reversed ; that the opposition of the 
attorney of absent heirs be sustained, and that there be judgment 
against Daniel Brown, executor of the last will of Mahala Sprowl, and 
in favor of the heirs and legatees of Mahala Sprowl for the sum of 
seventeen thousand seven hundred and ninety-three dollars and fifty- 
two cents, with five per cont. per annum interest thereon from the 
sixth February, 1866, till paid, and the costs of this appeal. It is 
further ordered that in other respects the account be homologated. 

Rehearing refused. 








No. 187.—STatTeE or LovuisiaANA v. McLEAN and HamItron. 


Where two parties are tried together for the crime of murder, each one is entitled to twelve 
peremptory challenges to the jurors. In such a case the privileges of the one must not be 
prejudiced by the acts of the other. 


The objection that one of the petit jurors was not a rcgistercd voter, comes too late if not made 
until after verdict. 


PPEAL from the District Court, parish of Bossier. Levisee, J. 
Robert J. Looney, District Attorney, for the State, J. R. Griffin 
and R. W. Turner, for defendants and appellants. 

Howe, J. The defendants were indicted for, murder, and having 
been tried and found “ guilty without capital punishment,” were sen- 
tenced to imprisonment at hard labor for the term of their natural 
lives. From this judgment they have appealed. 

It appears by the record that they were tried jointly, and that after 
McLean had challenged two jurors peremptorily, and Hamilton had in 
the same manner challenged ten, the counsel for the State objected to 
the peremptory challenge of another juror by Hamilton on the ground 
that the prisoners together had exhausted the twelve peremptory 
challenges accorded by law. The court sustained this objection, and 
the defendant; Hamilton, reserved a bill of exceptions. 

We are of opinion that the ruling of the court was erroneous. The 
right of peremptory challenge is one of great importance, and where 
prisoners are tried together the privilege of one should not be pre- 
judiced by the acts of the other. If twelve challenges are to be dis- 
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tributed between two or more defendants, how is the division to be 
made? In what order and in what ratio are the shares to be parceled 
out? When thirteen defendants are tried jointly shall each be declared 
to have twelve-thirteenths of a peremptory challenge? We think the 
law accords to each prisoner a right to twelve challenges of the 
peremptory sort. Acts of 1855, p. — State v. Cazeau, 8 Ann. 114. 

We see no reason, however, for disturbing the judgment as to the 
defendant McLean. His only ground of complaint is that J. L. Biggs, 
one of the jurors, a talesman, was not a registered voter; but this 
objection was made for the first time after verdict, on motion for a new 
trial. The objection came too late. The petit jurors are severally 
presented to the prisoner before being empanneled and sworn; and it 
is his duty at that time to examine them, if he desires to test their 
qualifications. 6 Ann. 310; 8 Rob. 590. 

For the reasons given it is ordered and adjudged that the judgment 
appealed from, as to the defendant McLean, be affirmed with costs; 
and that as to the defendant Hamillon the said judgment be avoided 
and reversed, and the cause remanded for a new trial according to law. 








No. 131.—James H. Mumrorp v. E. McKinney. 


Paro! evidence is not admirsible to establish an agency to sell land. 


A party cannot attack, in the courts, tue claim of a pr.-em}) tor, without showing a prior equita- 
ble right to the land. 


A possessor in good faith on eviction, is entitled to recover the amouxts expended by him in 
useful improvements made on the land. 


PPEAL from the District Court, parish of Natchitoches. Orsborn, 
iA J. BR. J. Bowman and B. J. Cunningham, for plaintiff and appel- 
lant. Wm. M. Levy, for defendant.. A. H. Pierson and J. M. B. 
Tucker, for warrantors, appellees. 

LupE.inG, C.J. This is a petitory action to recover seventy-two 
acres of land situated in the parish of Natchitoches. The plaintiff 
claims rents for the lands from first day of January, 1352, and for dam- 
ages. 

The defendant sets up title by purchase from T. C. Walmsley, who 
bought from Whitfield Williams, who purchased from Walkinshaw, 
who bought from Zadoc Mumford, the father of the plaintiff. The 
vendors were successively called in warranty. The defendant and the 
warrantors derive their title from Zadoc Mumford, and they allege that 
the plaintiff, who is the son of Zadoc Mumford, ra‘iied the sale. 

There wa’ a verdict and judgment for the defendant, and the plain. 
tiff has appealed. 

There was a bill of exceptions taker to the ruling of the judge a 
quo receiving the testimony of Zadoc Mumford, on the grounds that 
parol testimony is not admissible to establish an agency for the sale of 
lands, nor to prove a subsequent ratification, and that the written act 
could not be contradicted. 
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The evidence could not be received to establish an agency to sell 
lands. C. C. 2961. 

It was admissible to prove a ratification. Crownover v. Randall 
(decided at Monroe.) 

The second bill of exceptions was to the admission of proof that at 
the time the land was pre-empted by plaintiff he was a minor, and that 
he perpetrated a fraud upon the government. 

It is well settled that one, without a prior equitable right to the land, 
can not attack in the courts the claim of the pre-emptor, who holds a 
title from the United States. In this case the land department at 
Washington may cancel the entry, but this court has no right to ex- 
amine into the regularity of the proceedings before the Register and 
Receiver, as it is not pretended that the defendants had a prior equita- 
ble right to the land when the pre-emptor entered it. Wilcox v. Jack- 
son, 13 Peters—; Lyttle v. the State of Arkansas. 

The record does not contain any proof of a ratification by the plain- 
tiff of the sale; nor had the defendant been in possession of the lands 
ten years when this action was commenced. 

The defendant is a possessor in good faith, and he is entitled to be 
reimbursed the amounts expended in useful improvements. The ver- 
dict and judgment are erroneous. But justice requires that the case 
should be remanded, to enable the defendant to prove more accurately 
the enhanced value of the property resulting from the improvements 
placed on the lands. 

It is therefore ordered and adjudged that the verdict of the jury be 
set aside; that the judgment of the District Court be annulled, and 
that this case be remanded to the District Court to be tried according 
to law, and that the appellees pay the costs of appeal. 

Rehearing refused. 








No. 123.—A. B. James & Co. v. ABSALOM WADE. 


Where the mail service can not be used as a means of conveying notice, the holder of commer- 
cial paper is not excused if he fails to use all other means within his reach of bringing 
home notice to the party whom he wishes to charge. 20 A. 399, 

To hold the indorser on a promise to pay a promissory note after discharge, the holder must 
show that the promise was made with a full knowledge of his discharge. 


PPEAL from the District Court, parish of Winn. Orsborn, J. J. 

C. Weeks andJ. M. B. Tucker, for plaintiffs and appellants. Jack & 
Pierson, for defendant and appellee. 

Howe, J. The defendant is sued as the indorser of a bill of ex- 

change drawn by W. R. Hughes on Moore & Browder, of New Or- 


leans, and by the latter accepted, payable on the fifteenth February, 
1263. 


On the day of its maturity the bill was protested by a notary in New 
Orleans, and a notice deposited in the Postoffice in that city addressed 
to the defendant, at Winnfield, parish of Winn, Louisiana. 
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The record shows that in February, 1863, all postal and commercial 
intercourse was suspended between New Orleans and Winnfield. The 
war was then raging, and the deposit of the notice in the Postoffice 
in New Orleans had no effect in converting the conditional obligation 
of the indorser into an absolute liability. 19 A. 43, 63, 64, 72, 90; 20 
A. 309. 

If the holders of this bill desired to bind the indorser, it was their 
duty to have given him notice of dishonor within a reasonable time 
after the close of the war, and the resumption of commercial inter- 
course. There being no evidence that any notice except the one de- 
scribed above was ever given, the indorser must be held to have been 
discharged. 

It is, however, urged that in 1867 the defendant promised to pay the 
bill, and that at the time he made such promise he was aware that he 
had been already discharged by the laches of the holders. On this 
point the only testimony on behalf of plaintiffs is the following state- 
ment by one of their witnesses: 

“T brought up the original claim or draft due the firm of A. B. James 
& Co. to this place some time in April, 1867, and presented it to Dr. 
Wade. The doctor looked at it, and said that the indorsement upon 
the draft was his signature, and that was another of his misfortunes 
during the war; that at the time he indorsed it he supposed that this 
man Hughes would pay it at maturity, but supposed that he had not, 
and that he would have it to pay. Dr. Wade remarked to witness that 
he was going to the city in a few days—that he would call on A. B. 
James & Co. and try and settle it with them there. That the arrange- 
ment, he thought, would be made quicker than witness could effect it 
by bringing suit. Witness agreed to wait on Dr. Wade.” 

The defendant testified that in this interview he only proposed a 
compromise, and that when he went to New Orleans he offered to give 
the plaintiffs, by way of compromise, some land worth about five hun- 
dred dollars, which they refused to accept. 

It is by no means certain that the promise sought to be established 
in this case was so explicit and absolute as to satisfy the requirements 
of the law. 16 La. 315; 2A. 16. 

But if the promise was made by defendant, it does not appear that it 
was made with a full knowledge of his discharge, and proof of such 
knowledge is clearly required to enable the plaintiffs to recover. 

The language we have quoted does not justify the inference that Dr. 
Wade knew that the holders had failed to give him legal notice of the 
dishonor of the bill. It is rather the language of a man who supposed 
his liability to be clear, and who ruefully predicted that he would be 
forced to pay. 

We conclude that the judgment rendered by the court a qua in favor 
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of defendant was not erroneous. 11 L. 17; 13 L. 368; 1 R. 83; 17 
L. 386; 7 R. 234. 

It is therefore ordered and adjudged that the judgment appealed 
irom be affirmed with costs. 








No. 1.—State or Lovrstana ex. rel. M. H. Twicme.z v. James I. 
HEAD. 


The District Judge is without authority, cither on his own motion or by the consent of parties, to 
transfer a suit from the parish of the domicile of the defendant to another parish of the 
State. All procecdings had in a cause a:ter such transfer are null. 


PPEAL from the Eleventh Judicial District Court. Lewis, J. N. 
J. Sandlin, District Attorney. LZ. B. Watkins and J. WM. Jones, for 
relator. J. R. Head, pro se. 

Howe tt, J. On the twenty-first June, 1869, the petition in this case, 
addressed to the “Judge of the Eleventh Judicial District of the 
State of Louisiana, holding sessions in and for the parish of Bienville,’’ 
was filed in the clerk’s office in said parish, in which it is alleged that 
the defendant is unlawfully holding and exercising the office of parish 
judge of the parish of Bienville, and judgment is asked against him and 
in favor of the relator, M. H. Twichell. The defendant was cited in the 
usual form to answer in said parish, on the first Monday of September, 
1869. The judge of the district then issued an order addressed to the 
defendant, to appear before him in chambers at Minden, Claiborne 
parish, on the second Monday in July, to try the case, and another 
order to the clerk of the District Court for Bienville parish to be pres- 
ent at said trial, with all the papers in his office appertaining to said 
case, and to act as clerk of the District Court as fully as at a regular 
term. Another citation was then issued by said clerk to the defendant, 
citing him ‘‘ to appear before the Judge of the Eleventh District Court 
in chambers at the town of Minden, in the parish of Claiborne, and 
comply with the prayer of the annexed petition, or file your (his) an- 
swer thereto in writing, in the office of the clerk of. the District Court 
in and for the parish of Bienville, on the second Monday in July next,” 
on which day, the record states, the court was opened, answer filed, 
jury disallowed, application for a continuance granted to the first Mon- 
day in August, and court adjourned to said date (second August, 1869), 
all at Minden, Claiborne parish. The record further shows that the 
‘*¢ court met pursuant to adjournment, in the town of Minden, parish of 
Claiborne, on the first Monday of August,” etc., at which time and place 
exceptions to the jurisdiction of the court were filed and overruled; 
trial was had, judgment rendered, and appeal granted. The above ex- 
ceptions were not taken to the place and manner of trial, but it is now 
contended before us that the District Judge had no legal power to 
transfer the “ District Court in and for the parish of Bienville ” to Clai- 
borne parish, and compel the defendant, his witnesses and the clerk to 
attend in the latter parish. 
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These proceedings were not only totally without authority in law, 
but are in evasion of the one hundred and sixty-second article of the 
C. P., as amended by the act of March 19, 1861, and construed by this 
court in the case of the State v. Judge of the Eleventh District, 21 A. 
p- 258. We there held that no one is permitted to consent to be sued 
elsewhere than in the parish of his domicile or residence, except in cases 
expressly provided for by law, and this case is not within such excep- 
tions. The authority in act No. 156 of the statutes ot 1868, to try such 
cases in chambers, does not authorize the judge of a district to remove 
the parties and officers of one parish to another, but simply to try a case 
in chambers, in the parish, where the suit must be brought. Section 2 
of said act makes it the duty of the District Attorney of the parish in 
which the case arises, and of the Attorney General in the parish of 
Orleans, to bring such action against the offending party when required. 
Section 3 requires service to be made, and the answer of the defendant 
to be filed within the delays, the same as in other civil suits, and the case 
to be tried by preference over all other cases, without being fixed for 
trial, after issue joined; and section 13 confers the additional right to 
have the case tried in chambers, or at a special term of the court, called 
by the judge of the district, upon giving legal notice to the parties 
interested, and it also reserves to each party the right of trial by a 
special jury, to be summoned according to law. 

There is nothing in any of these provisions, or any other part of said 
act, giving the judge of the district power or authority to try the case 
out of the parish in which it arises. Onthe contrary, they plainly im- 
ply that the action shall be brought and tried in the parish of the de- 
fendant’s residence or domicile, as in other civil suits. 

We are constrained, therefore, to declare all the proceedings had be- 
fore the district judge in this matter null and void, and as a legal se- 
quence there are no other questions properly presented for our con- 
sideration. 

It is therefore ordered that the judgment from which this appeal is 
granted, and all other proceedings herein before the district judge in 
the parish of Claiborne, including the orders of twenty-sixth June, 
1869, to the defendant and to the clerk, be declared null and void, and 
that this cause be remanded to the District Court in and for the parish 
of Bienville, to be proceeded in according to law. Costs of appeal to 
be paid by the appellee. 








No. 153.—Union Bank or LovuIsIANa v. MicHaret RYAn. 


When the defendant, the maker of a promissory note, establishes a failure of consideration as 
between himself and his payee, amounting toa fraud, the holder by indorsement is obliged 
to show that either he or some preceding holder took it in good faith and for value. 


PPEAL from the District Court, parish of Rapides. Lewis, J. 
Manning, for plaintiff and appellant. Ryan & W hite, for defend- 
ant and appellee. 
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Howe, J. This suit was instituted upon a promissory note made by 
defendant dated March 20, 1861, and payable February 10, 1862, to the 
order of Rotchford, Brown & Co., and by the latter indorsed. 

The defendant admits in his answer the execution of the note but 
denies indebtedness to any one thereon, and avers that the note is 
really his own property ; that it never passed into the hands of plaintiff 
in the ordinary course of business, that it was really controlled by 
Rotchford, Brown & Co., the bank being only a nominal party; that 
during the year 1859 the defendant purchased a number of slaves, and 
that Rotchford, Brown & Co. indorsed part of the notes given for 
their price, payable one year after date; that, when the notes were 
about to mature, Rotchford, Brown & Co. wrote to defendant and 
enclosed four notes to be signed by defendant, to take up or renew the 
original notes, leaving blanks for date and time of payment; that the 
defendant signed these notes and sent them forward for the purpose 
stated, but that Rotchford, Brown & Co. never took up those original 
notes, but used the series of notes of which the obligation in suit was 
one for their own benefit without the consent of the defendant, who 
was obliged after the war to pay the original notes to the holders 
thereof. 

There was judgment in favor of defendant and plaintiff has 
appealed. 

The evidence shows a total failure of consideration of the note in 
suit as between the makcr and the payees. It was executed and sent 
to the latter for a specific purpose, to be used in the renewal of notes 
about to falldue. It was not so used, but was misapplied by Rotch- 
ford, Brown & Co., to other purposes, and the defendant was obliged 
tu pay the original notes. Upon the trial an account current between 
Rotchford, Brown & Co. and the defendant was offered by plaintiff, 
and on this the defendant appears to have been credited with the 
proceeds of the note in suit, by discount, $4926 80, but the account 
was not in any wise proved; it was only admitted by consent of 
defendant to establish ‘the fact that such an account was rendered, 
but not that defendant ever consented to its correctness or that it was 
binding on him.” — 

The defendant then having clearly established a failure of considera- 
tion through the fraud of his payees, it remains for us to consider what 
effect this fact has upon the rights of the plaintiff. 

We consider it well settled that when upon the trial of a case 
like this the defendant clearly establishes failure of consideration, as 
between himself and his payee, amounting to a fraud, the plaintiff, as 
indorsee, is required to explain the circumstances of his possession, 
and to show that either he or some preceding party to the note took 
it in good faith and for value. Bayley on Bills, p. 492 to 495, and. 
notes ; 9 Ann. 20, 22. 
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The plaintiff in this case made no such proof, and we therefore con- 
clude that the judgment of the court a qua was correct. 


It is therefore ordered that the judgment appealed from be affirmed 
with costs. 








No. 154.—Rosert C. Hynson v. Joun Corpuxkes and the Estate of R. 
C. Hynson, Jr. 
The lessor has a privilege for the payment of the rent on all the movables found on the 
leased premises without reference to whether such property belongs jointly to the partners 
in the planting business, or to one of them only. 19 An. 112; 20 An. 266. 


Evidence is inadmissible in a suit by the lessor for rent, to show the terms and conditions of 
a partnership between the lessees. 


PPEAL from the Ninth Judicial District Court, parish of Rapides. 
Lewis, J. R. A. Hunter, for plaintiff and appellee. T. C. Man- 
ning, Ryan & W hite, for defendants and appellants. 

TALIAFERRO, J. The plaintiff leased his plantation for the years 
1866 and 1867 to his son, R. C. Hynson, Jr. He reserved to himself 
a small portion of the land surrounding the mansion house in which 
he continued to reside. The number of acres leased in 1866 was twelve 
hundred and eighty, and for the year 1867, reserving to himself a larger 
quantity than he did in 1866, the quantity of land leased was nine hun- 
dred and thirty acres. Six dollars per acre for each year was the amount 
agreed upon for the rent. R.C. Hynson, Jr., being without means himself 
to sustain the expense of carrying on the cultivation of the place 
entered into a planting partnership with the defendant, Cordukes, who 
made all the advances necessary and paid for the supplies and current 
expenses of the plantation. This partnership was entered into about 
the time the lease was made. Besides the current expenses for the 
year 1866, it was essential to the enterprise the parties had engaged in, 
to erect new buildings on the plantation, which by the calamities of 
war had become stripped of all its improvements. A costly steam gin 
and mill with all the necessary machinery were built and established— 
besides other works of a permanent character were made. The entire 
cost of these improvements was paid by Cordukes. It was stipulated 
in the contract of lease that the cost of replenishing the place with 
necessary and permanent improvements should be taken out of the 
rent for the year 1866, the cost not to exceed the amount of the rent. 
There was no obligation on the part of the plaintiff to pay for any 
improvements made in 1867, as it was deemed that those made in 1866 
were sufficient. A corn crib and a cabin, however, were built in 1867. 

The plaintiff claims $13,260 for rent of the plantation for the two 
years. The defendant, Cordukes, claims as cost of the improve- 
ments he put upon the place $10,245, and presented an account with 
vouchers to establish it. A part of the account was rejected in the 
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court below, which reduced his claim to $8819 46. To this reduction 
we do not see that he objected. Robert C. Hynson, Jr., died in the latter 
part of the year 1867, and Cordukes became his adniinistrator. Soon 
after the plaintiff instituted this suit against Cordukes and the estate of 
Robert C. Hynson, Jr., jointly, for $4440 54, the balance due, as he 
claims, after deducting the $8819 46 for the improvements. 

The plaintiff had judgment in his favor on this basis for $2220 27, 
with legal interest from service of citation, against Cordukes, individ- 
ually, and for the like sum and interest against him as administrator 
of the estate of Robert C. Hynson, Jr. The judgment also recognized 
the plaintiff’s right of privilege as lessor upon the work animals, 
mules, farming utensils, etc. found upon the place and ordered them 
(already in the hands of the sheriff by provisional seizure) to be sold 
to pay the judgment. From this judgment the defendant, individu- 
ally, and as administrator, appealed. 

The defense is, that by the contract between the defendant, Cor- 
dukes, and Robert C. Hynson, Jr., an ordinary partnership was formed ; 
that each partner is bound only for his half of the debts. On this 
ground he contends that his expenditures in permanent improvements 
made on plaintiff’s plantation exceeds one-half the amount of the 
rent, and he accordingly claims from the plaintiff, in reeonvention, the 
excess, which he places at $5000. He also claims damages for the 
provisional seizure of the mules, stock, ete., found on the plantation, 
all of which, he alleges, belong to him individually. 

A bill of exceptions was taken by the defendant to the exclusion of 
evidence offered by him to show the terms and conditions of the part- 
nership entered into between himself and Robert C. Hynson, Jr. The 
evidence was properly excluded. The stipulations of the partners 
between themselves could not affect the plaintiff who was not a party 
to them. A second bill of exceptions to the same purport was taken 
which it is not necessary to consider. 

We think the judgment of the lower court correct. Here was a debt 
for the payment of which the law accords a privilege of the highest 
order. The defendant had been allowed the amount of his disburse- 
ments for improvements on the plaintiff’s plantation and a balance 
remained. This balance was owing by the partnership, and whether 
jointly or not, the lessor’s privilege bore upon all the personal property 
found upon the leased premises without reference to whether such 
property belonged jointly to the partners in the planting adventure or 
to one of them only. Civil Code artiele 2675; 19 An. 112; 20 An. 266; 
Civil Code 3185. See also, 18 L. R. 193; 3 Rob. 52; 10 An. 627. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 
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No. 116.—PREsIDENT, ETC., OF LovIsIANA STATE BANK v. VALERY 
GAIENNIE. 


A bank taking a note before maturity as collateral security for money loaned, becomes the 
holder in good faith for a valuable consideration. 


The pledgee of a promissory note payable to the drawer’s own order and by him indorsed in 
blank may sue and recover on the note without the indorsement of the pledger. 


PPEAL from the District Court, parish of Natchitoches. Lewis, J. 
D. Pierson and C. F. Dranguet, for plaintiffs andappellants. Pier- 
son & Levy, for defendant and appellee. 

Howe, J. Onthe twentieth April, 1860, the defendant, for the ac- 
commodatien of B. Toledano & Taylor, made his promissory note to 
his own order for the sum of $10,956 56, dated at New Orleans, and 
payable three years after date, and indorsed the same in blank. On 
the thirteenth April, 1861, more than two years before the obligation 
matured, it was transferred to the plaintiffs, the Louisiana State Bank, 
as collateral security for three notes of Toledano & Taylor, amounting 
in all to $35,000, and falling due in 1863. 

The notes lastly mentioned being unpaid, the bank instituted suit 
thereon in New Orleans against Toledano & Taylor, but proceedings 
were stayed by the voluntary surrender of the latter. The syndic of 
Toledano & Taylor advertised and sold the note in suit, among others, 
subject to the rights of the pledgees, and the bank purchased it on the 
eighth June, 1867. The bank, however, had never given up the note 
to the syndic, but had already, on the twenty-eighth of March, 1867, 
instituted this suit upon it against its maker. 

In his answer the defendant alleged that he made the note merely 
for the accommodation of Toledano & Taylor; that they transferred it 
to the plaintiffs, who had full knowledge of its character as to the re- 
spondent; that it was transferred to plaintiffs as collateral security for 
a discount granted to Toledano & Taylor; that the plaintiffs had 
brought suit and obtained judgment upon the principal obligatien, aud 
had collected the whole or a part thereof; that the note of defendant 
had been advertised for sale by the syndic of Toledano & Taylor, with 
the knowledge and consent of the plaintiifs, and that the title and 
ownership of the same had been retransierred to Toledano & Taylor, 
and the note being only accommodation paper, had become subject to 
the equities existing between the latter and the defendant. 

There was judgment for the defendant, and the plaintiffs have ap- 
pealed. 

We have stated above the facts which are established by the record. 
The other allegations of the answer are not proved. 

In view of these facts we are of opinion that the plaintiffs are enti- 
tled to recover. 

In the first place, the very fact averred by the defendant, that he 
made the note for the accommodation of Toledano & Taylor is import- 
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court below, which reduced his claim to $8819 46. To this reduction 
we do not see that he objected. Robert C. Hynson, Jr., died in the latter 
part of the year 1867, and Cordukes became his adniinistrator. Soon 
after the plaintiff instituted this suit against Cordukes and the estate of 
Robert C. Hynson, Jr., jointly, for $4440 54, the balance due, as he 
claims, after deducting the $8819 46 for the improvements. 

The plaintiff had judgment in his favor on this basis for $2220 27, 
with legal interest from service of citation, against Cordukes, individ- 
ually, and for the like sum and interest against him as administrator 
of the estate of Robert C. Hynson, Jr. The judgment also recognized 
the plaintiff’s right of privilege as lessor upon the work animals, 
mules, farming utensils, etc. found upon the place and ordered them 
(already in the hands of the sheriff by provisional seizure) to be sold 
to pay the judgment. From this judgment the defendant, individu- 
ally, and as administrator, appealed. 

The defense is, that by the contract between the defendant, Cor- 
dukes, and Robert C. Hynson, Jr., an ordinary partnership was formed ; 
that each partner is bound only for his half of the debts. On this 
ground he contends that his expenditures in permanent improvements 
made on plaintiff’s plantation exceeds one-half the amount of the 
rent, and he accordingly claims from the plaintiff, in reeonvention, the 
excess, which he places at $5000. He also claims damages for the 
provisional seizure of the mules, stock, etc., found on the plantation, 
all of which, he alleges, belong to him individually. 

A bill of exceptions was taken by the defendant to the exclusion of 
evidence offered by him to show the terms and conditions of the part- 
nership entered into between himself and Robert C. Hynson, Jr. The 
evidence was properly excluded. The stipulations of the partners 
between themselves could not affect the plaintiff who was not a party 
to them. A second bill of exceptions to the same purport was taken 
which it is not necessary to consider. 

We think the judgment of the lower court correct. Here was a debt 
for the payment of which the law accords a privilege of the highest 
order. The defendant had been allowed the amount of his disburse- 
ments for improvements on the plaintiff’s plantation and a balance 
remained. This balance was owing by the partnership, and whether 
jointly or not, the lessor’s privilege bore upon all the personal property 
found upon the leased premises without reference to whether such 
property belonged jointly to the partners in the planting adventure or 
to one of them only. Civil Code article 2675; 19 An. 112; 20 An. 266; 
Civil Code 3185. See also, 18 L. R. 193; 3 Rob. 52; 10 An. 627. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 
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No. 116.—PresipEnT, ETC., OF LovistANA STATE BANK v. VALERY 
GAIENNIE. 


A bank taking a note before maturity as collateral security for money loaned, becomes the 
holder in good faith for a valuable consideration. 


The pledgee of a promissory note payable to the drawer’s own order and by him indorsed in 
blank may sue and recover on the note without the indorsement of the pledger. 


PPEAL from the District Court, parish of Natchitoches. Lewis, J. 
D. Pierson and C. F. Dranguet, for plaintiffs andappellants. Pier- 
son & Levy, for defendant and appellee. 

Howe, J. Onthe twentieth April, 1860, the defendant, for the ac- 
commodatien of B. Toledano & Taylor, made his promissory note to 
his own order for the sum of $10,956 56, dated at New Orleans, and 
payable three years after date, and indorsed the same in blank. On 
the thirteenth April, 1861, more than two years before the obligation 
matured, it was transferred to the plaintiffs, the Louisiana State Bank, 
as collateral security for three notes of Toledano & Taylor, amounting 
in all to $35,000, and falling due in 1863. 

The notes lastly mentioned being unpaid, the bank instituted suit 
thereon in New Orleans against Toledano & Taylor, but proceedings 
were stayed by the voluntary surrender of the latter. The syndic of 
Toledano & Taylor advertised and sold the note in suit, among others, 
subject to the rights of the pledgees, and the bank purchased it on the 
eighth June, 1867. The bank, however, had never given up the note 
to the syndic, but had already, on the twenty-eighth of March, 1867, 
instituted this suit upon it against its maker. 

In his answer the defendant alleged that he made the note merely 
for the accommodation of Toledano & Taylor; that they transferred it 
to the plaintiffs, who had full knowledge of its character as to the re- 
spondent ; that it was transferred to plaintiffs as collateral security for 
a discount granted to Toledano & Taylor; that the plaintiffs had 
brought suit and obtained judgment upon the principal obligatien, aud 
had collected the whole or a part thereof; that the note of defendant 
had been advertised for sale by the syndic of Toledano & Taylor, with 
the knowledge and consent of the plaintiifs, and that the title and 
ownership of the same had been retransiferred to Toledano & Taylor, 
and the note being only accommodation paper, had become subject to 
the equities existing between the latter and the defendant. 

There was judgment for the defendant, and the plaintiffs have ap- 
pealed. 

We have stated above the facts which are established by the record. 
The other allegations of the answer are not proved. 

In view of these facts we are of opinion that the plaintiffs are enti- 
tled to recover. 

In the first place, the very fact averred by the defendant, that he 
made the note for the accommodation of Toledano & Taylor is import- 
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ant. He desired to give them credit. He gave them the use of his 
name to the extent of the «mount of the note, and thus enabled them 
to obtain credit. 7 Ann. 227. The note was then, as alleged in the 
answer, transferred to the plaintiffs as collateral security, and upon its 
faith a large discount was obtained, and the evidence shows that this 
transfer took place long before the note fell due. The plaintiffs thus 
became holders of the note in good faith, for value, before maturity. 

It is contended by the defendant that inasmuch as the note in suit 
was not indorsed by Toledano & Taylor, the pledge to the bank was 
not valid under article 3123 of the Civil Code, which provides that 
“ notification of the act of pledge to the person owing the debt pledged 
shall not be necessary, if the debt is evidenced by a note or other ob- 
ligation payable to bearer or order, because in that case it will suffice 
if the note or obligation shall have been indorsed by the person pledg- 
ing it, to invest the creditor with the privilege above mentioned.” 

To this we reply that even if the defendant in this case, who has dis- 
tinctly averred, in his answer, that the note was transferred to plain- 
tiffs, can now question the validity of such transfer; and even if the 
article quoted has not been repealed by the sweeping provisions of the 
act of 1855, in reference to the pledge of negotiable notes, yet the ar- 
ticle in question does not declare the nullity of the transfer of a note 
like the one in suit toa pledgee merely because the name of the pledger 
is notindorsed upon it. It merely declares that such indorsement shall 
invest the creditor with the privilege provided by article 3124, a privi- 
lege on the obligation as against the other creditors of the pledger. The 
liabilities of the maker of the note spring from the rules of commer- 
cial law. When, asin this case, the note drawn to the order of the 
maker is indorsed by him in blank, and before maturity transferred for 
value to the plaintiffs, the maker can not be heard upon a question 
which concerns only other creditors of the pledger. Matthews v. 
Rutherford, 7 Ann. 227. 

It is further urged that the plaintiffs are not holders for value be- 
cause they received the note as collateral security only; but the con- 
trary doctrine is well settled. Swift v. Tyson, 16 Peters, p. 20; Suc- 
cession of Dolhonde, 21 Arn. p. 3. 

And in such a case as this, where there is no evidence that the prin- 
cipal obligation has been discharged even in part, the rights of the 
plaintiffs are for all practical purposes the same as they would have 
been if plaintiffs had purchased the note before maturity. 

For the reasons given, it is ordered and adjudged that the judgment 
appealed from be avoided and reversed, and that the plaintiffs do have 
and recover from the defendant the sum of ten thousand nine hundred 
and fifty-six dollars and fifty-six cents, with interest at the rate of eight 


per cent. per annum from April 23, 1863, till paid, and costs in both 
courts. 
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No. 189.—Tuompson Woop v. A. McCranie, Administrator, ete. 


An agert’s right to compensation may be inferred from the nature of the services and the 
relations ot the parties, withont proof of an express agreement; yet to recover in such 
case the plaintiff must show some specific act performed in the capacity of mandatory 
before any implied contract for compensaticn can be established and form the basis of 
such recovery. 


PPEAL from the District Court, parish of Bossier. Weems, J. L. 
B. Watkins and J. M. Jones, for plaintiff and appellee. W. B. 
Egan, for defendant and appellant. 

Hower, J. The plaintiff sued the defendant, as administrator of 
Winifred Wood, deceased, for the sum of $1719 40, upon the following 
cause of action: 

“For this, that petitioner boarded, furnished rooms, fires and ser- 
vants, and riding horses, and a carriage, and all necessary attention to 
Winifred Wood in her old age, such as her almost helpless condition 
made necessary, and such as her possession of a handsome fortune re- 
quired. That petitioner also attended to her business generally, such 
as securing her demands by taking notes, by taking care of her effects, 
all from December 20, A. D. 1856, to twenty-cighth May, 1860. For 
items and dates reference is made to the account hereto annexed as 
part of this petition.” 

No account, however, was annexed to the petition, and it does not, 


therefore, inform us how long the board was furnished, how many 
rooms, fires and servants were supplied, and for what time, or how 
many riding horses were used by this aged and almost helpless lady, or 
how many notes he took for her, or what and how many effects he took 
care of. 


The defendant pleaded the general denial, and alleged that the in- 
testate was in the family of the plaintiff as an invited guest, and not 
as a boarder; that she allowed plaintiff the use of her slaves and of 
her revenues and money to a large amount, and that if he ever attended 
to her affairs he did so gratuitously. He further averred that if the 
intestate ever owed plaintiff anything it had long since been paid, 
to wit, on the fourteenth April, 1860. 

He afterward pleaded the prescription of one and three years. 

There was judgment for plaintiff for $1666 25, with interest on 
various installments, and defendant appealed. 

The claim for board and lodging is prescribed, except that portion 
which accrued during the year previous to the commencement of the 
suit. The citation was served September 28, 1860, and the only portion 
of this claim which it is necessary to consider on its merits is that 
alleged to have accrued after September 1, 1859, about nine months, 
which, if the claim be real, is shown to be worth about eighteen dollars 
a month, or in all the sum of one hundred and sixty-two dollars. C. 
C. 3499; 2 A. 759; 5 A. 599; 3 A. 141; 3 A. 548, 

But the family physician of the intestate, a witness for the plaintiff, 
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testifies that she died in 1858, and he would be likely to know more 
exactly than any of the other witnesses. The only mattcr in the record 
which seems to establish clearly that she was living in 1860 is a certified 
copy of a promissory note introduced by defendant, made by plaintiff 
to the order of Winifred Wood, and dated April 14, 1860, for $1500, 
and intended to show that, at that time the plaintiff so far from being 
a large creditor of the intestate was in reality largely in her debt, and 
that this note was given as evidence of such debt. The plaintiff in- 
sists that this copy of a note proved nothing. If so, we must decide 
as matter of fact that Winifred Wood died in 1858, and that for board 
and lodging the plaintiff has no claim that has not been prescribed. 
If the evidence, on the contrary, shows that the plaintiff did make his 
note to the intestate in April, 1860, we must conclude that his whole 
claim is fictitious. In the absence of some explanatory evidence we 
cannot believe that the plaintiff would at that time have given his 
note at one year for $1500 to a helpless old lady of fortune, who is 
proved to have had large amounts of ready money, if she had been in- 
debited to him in a still larger sum, or in any sum. 

The plaintiff sought to show by the testimony of a member of the 
bar that notes are frequently given without a settlement of pre-existing 
accounts; and that the parties to this note were ‘‘ quiet country people 
not having much dealing commercially, and not familiar with legal 
rights in such matters.” We think his testimony rather makes against 
the plaintiff. In the bustle of business, or for the accommodation of each 
other, merchants having large commercial dealings may make notes to 
each other’s order, without a settlement of pre-existing accounts, but 
‘‘quiet country people” are not apt to do so unless the maker of the 
note is indebted to the payee. What would this helpless old lady of 
large means and ready money be doing with the plaintiff’s note, unless 
he was in her debt? We must confess that the assertion of the defend- 
ant’s counsel that the claim in suit was fabricated in order to compen- 
sate this note is not without foundation. 

The claim of the plaintiff for services as an agent is not established, 
One witness says the plaintiff acted as agent from 1851 or 1852 till 
said Wood’s death, but he does not inform us of a single specific act of 
agency. He declares the agency was worth five hundred dollars per 
annum for the first five years, and three hundred dollars per annum 
for the last three years, but how he arrives at this conclusion is not 
apparent. He proves no employment by Mrs. Wood, no agreement, 
express or implied ; he does not inform us of a single act ever done by 
the plaintiff to which the law would affix any presumption of useful- 
ness or value. It is declared by the Civil Code, article 2960, that the 
procuration is gratuitous unless there have been a contrary agreement ; 
and while, under the Code, which has modified the Roman law, it is 
not of the essence of mandate that it be gratuitous, and an agent's 
right to compensation may be inferred from the nature of the services. 
and the relations of the parties, without proof of an express agree- 
ment, yet it must be shown at least that some specific services were 
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rendered in the capacity of agent before any implied contract for com- 
pensation could be established. 5 A. 672; 7 A. 207; 10 L. 508; 11 L. 
226; 14 A. 317. 

For the reasons given, it is ordered and adjudged that the judgment 
appealed from be annulled, avoided and reversed, and that there be 
judgment for defendant as administrator, with costs in both courts. 








Wo. 149.—PauLinz Lott anp [iarry Lott v. WiLtLt1AM MILLS AND 
SHERIFF. 


Lvidence to establish title is not admissible in a possessory action. 


PPEAL from the Ninth Judicial District Parish Court of the parish 

of Rapides. Wm. A. Seay, attorney-at-law, selected to try recused 

cases. ?. A. Hunter, for plaintiffs and appellees. Ryan & White, for 
defendants and appellants. 

TALIAFERRO, J. The defendant, as executor of Edward Johnson, 
deceased, procured from the Parish Court an order of sale of a certain 
house and lot in the town of Alexandria, which, he alleges, belongs to 
the succession of Johnson, and was proceeding to have the property 
sold by the sheriff when the plaintiffs obtained a writ of injunction 
restraining the sheriff from making the sale. 

The ground stated for the injunction is disturbance of the plaintiffs 
in the peaceable possession of the house and lot which they had 
enjoyed, as they allege, for a number of years, and which they had 
held and occupied as owners. Judgment was rendered in favor of the 
plaintiffs perpetuating the injunction and quieting them in their posses- 
sion of the property seized. The defendant has appealed. 

We find several bills of exceptions in the record, but do not deem it 
important to the decision of the case that they should be formally 
examined. The action is in its character essentially possessory. That 
is the true issue made up between the parties, and we think the ruling 
of the court rejecting evidence going to show title was correct. This 
exclusion of testimony of that character forms the subject matter of 
several of the bills of exceptions. 

We seldom meet with a record so abounding in contradictory state- 
ments of witnesses as the one now under consideration. There is 
certainly a considerable amount of the plaintiffs’ evidence to which we 
cannot attach much credit; still, we think that the question of posses- 
sion is made out and that the judgment rendered in the lower court is 
correct. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be affirmed with costs in both courts, 

Rehearing refused. 
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No. 183.—R. T. Strxson v. W. IH. Hitt, Sheriff, et als. 


An injunction will not lie to restrain the exccution of s final judgment on the ground that the 
amount is erroneous. 


The property of the surcty on the oficial bond of the sheriff can not be seized and sold under 
& judgment against the principal and surcty, until that of the principal has been discussed. 


PPEAL from the District Court, parish of Bossier. Levisee, J. 
Griffin & Snider, for plaintiff and appellant. Williamson & Turner, 
for defendants and appellees. 

Howe, J. The appellant, plaintiff, was one of the sureties upon the 
bond of L. F. Stecl, sheriff of Bossier parish. In August, 1867, final 
judgment was rendered by this court against the administrator of 

tecle, and against Robert T. Stinson and Austin Martin as sureties in 
solido, in favor of Taylor, Knapp & Co., for the sum of $631 78, with 
interest at eight per cent. per annum from March 30, 1858, till paid. 
Sce Taylor v. Hancock, 19 Ann. 465. 

Execution was issued on this judgment, and placed in the hands of 
the defendant, Hill, for enforcement. The property of the plaintiff, 
Stinson, being thereupon seized, he procured the injunction now before 
us, upon the grounds, first, that the amount demanded in satisfaction 
of the writ exceeded in capital and interest the sum of one thousand 
dollars, to which amount he had limited his liability on the bond ; and 
second, that the bond having been recorded in compliance with law, 
January 7, 1868, operated as a mortgage upon the property of Steele, 
and that by law Taylor, Knapp & Co. could not, under the judgment 
upon this bond, make any sale of the property of the sureties until 
that of the principal, Steele, had first been discussed. The petition 
set forth certain property of the succession of Steele, from which it 
was averred the judgment might be satisfied. The answer was a gen- 
eral denial. There was judgment in the court below dissolving the 
injunction, and plaintiff has appealed. 

The first ground urged for the injunction is insufficient at this time. 
It should have been pleaded, if at all, before the judgment, the execu- 
tion of which is sought to be restrained, was rendered. The judgment 
of August, 1867, is final, and its amount can not now be diminished. 
The court below, therefore, properly refused, as appears by a bill of 
exceptions, to permit inquiry into the amount for which the plaintiff 
was originally liable upon the bond. 

But the second reason for the injunction has more force. It appears 
by a bill of exceptions that the plaintiff offered evidence to prove that 
there was sufficient unencumbered property belonging to the succession 
of Steele, which plaintiff pointed out in his petition, to satisfy the ex- 
ceution enjoined ; but that the court, upon the objection of defendants, 
excluded the testimony. 

We are of opinion that there was error in this ruling. The plaintiff 
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was not urging a defense that could have been pleaded only in the action 
in which the judgment of August, 1867, was rendered; nor was he attempt- 
ing to review or revise that judgment. He was merely striving to reg- 
ulate its execution in accordance with the law upon the subject. The 
statute provides that whenever an execution shall issue upon a judg- 
ment rendered upon a bond like the one in question, it shall be lawful 
for the officer to whom it may be directed to seize and sell according to 
law any lands which may have belonged to the principal obligor at the 
date of the registry of his official bond, without regard to any subse- 
quent transfer or change of title, and in whatever hands the same shall 
be found—and that no sale shall be made of the property of the sure- 
ties until that of the principal shall have been discussed. R. S. 1856, 
pp. 67, 68. This law seems to be imperative in its provisions, and to 
prescribe a method of executing the judgment in this case from which 
no deviation should be permitted. 

For the reasons given it is ordered and adjudged that the judgment 
appealed from be avoided and reversed, and that the cause be remand- 
ed for anew .ial, and to be proceeded with according to law, and 
that the appellees pay the costs of the appeal. 








No. 159.—Carro.t, Hoy & Co. v. Mrs. Exiza AHure, Executrix. 


To maintain an action by a creditor to remove an executrix from office, the party must allege 
that he is a creditor of the succession. The allegation that he is acreditor of the executrix 
or the heirs is not sufficient C. P. 1018. 


‘4 PPEAL from Parish Court, parish of Rapides. Barlow, Parish 
Judge. R. A. Hunter, for plaintiffs and appellants. H. S. Losee, 
for defendant and appellee. 

Wrty, J. Plaintiffs seek to remove the executrix of the succession 
of Josiah Huie (claiming to be judgment creditors of her individu- 
ally), on the ground that she moved to Texas with a view to reside 
there permanently without having rendered her account, and also be- 
cause she sold at private sale a considerable amount of personal prop- 
erty belonging to said succession, and appropriated the proceeds thereof 
to her individual use. 

They further represent that since the removal of Mrs. Huie the re- 
maining property of said estate has been in the possession of persons 
not authorized by law to represent said succession, and consequently 
not responsible to the creditors either of Mrs. Huie or of the i#icces- 
sion of Josiah Huie for their acts, and in consequence thereof they 
greatly fear that the remaining property will not be enough to pay the 
debts due by the estate, and leave sufficient community property be- 
longing to their debtor, Mrs. Huie, to pay their judgment against her. 

To this suit Mrs. Huie filed her peremptory exception that the plain- 
tiffs do not allege that they are creditors or have any claim against the 
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succession of Josiah Huie, represented by her as executrix, and their 
petition shows no cause of action. 

The court maintained the exception dismissing the suit, and the 
plaintiffs appeal. 

The plaintiffs reserved a bill of exceptions because the court refused 
to receive proof on the trial of the exception that they are judgment 
creditors of Mrs. Huie individually. 

This is quite immaterial, as they made that allegation in their peti- 
tion, and for the purpose of trying the exception, that no cause of ac- 
tion is shown, the allegations are taken as true. 

The removal of curators of vacant estates and absent heirs, and that 
of testamentary executors or other administrators of successions, may 
be prayed for by any heir, creditor or other person concerned, etc. 
Code of Practice, article 1018. 

This we understand to be the legal designation of what persons can 
sue to remove the legal representatives of successions. 

Articles 1016 and 1019 of the Code of Practice authorize the judge, 
when made acquainted with any facts sufficient to justify a removal, 
to direct the subrogated tutor, or the curator ad lites, or the counsel of 
the absent heirs to institute a suit in their name to obtain the removal. 

Under the articles last referred to, surely, the plaintiffs have no 
cause of action. They are not suing under the direction of the judge, 
and they are not such as he could direct to bring the action. 

Are they such persons as are designated under article 1018? We 
think not. They are not heirs or creditors, or in any manner concerned 
in the succession of Josiah Huie. That they are judgment creditors of 
the heirs or the widow of the deceased, or those who have only a resid- 
uary interest, does not give them sufficient interest in this succession 
to authorize the suit. 

Mrs. Huie does not occupy a fiduciary capacity toward the plaintiffs, 
who only claim to be individual creditors, and she cannot be proceeded 
against by them as an unfaithful agent. They can not sue under arti- 
ele 1018, which permits the heirs, creditors or those directly concerned 
in a succession to pray for the destitution of its unfaithful represent- 
ative. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 
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No. 138.—0. K. Haw tery v. J. H. C. Bartow. 


The act of the Legislature of 1869, No. 110, entitled “an act to amend and re-enact sections four- 
and nine of an act entitled an act to organize the parish courts of this State,” etc., in author. 
izing clerks of district courts to perform clerical duties of the parish courts, and receive 
the fees therefor, does not create the office of clerk of the parish court, and is therefore 
not in violation of article 117 of the constitution, which provides that no person shall hold 
or exercise, at the same time, more than one office. 

The ninth section of the act of 1869, No. 110, in providing that the parish judges shall receive a 
salary and such fees as are allowed to clerks of district courts in all cases of appeals from 
justices of the peace, does not violate that part of article eighty-six of the constitution, 
which declares that parish judges shall receive a salary and fees, to be provided by law. 


PPEAL from Ninth District Court, parish of Rapides. Orsborn, J. 
M. Ryan, for plaintiff and appellee. White &@ Manning, for defend- 
ant and appellant. ; 
Wy ty, J. The plaintiff, who is clerk of the District Court of the 
parish of Rapides, has enjoined the defendant, who is parish judge of 
said parish, from taking the custody of the records of the parish court 
and from performing the clerical duties of said court and collecting 
the fees provided by law therefor, except the fees arising from appeals 
from the justices courts. The court rendered judgment in favor of 
plaintiff, perpetuating the injunction, and the defendant has appealed. 

The facts are admitted. Plaintiff’s claim to the custody of the 
records and to perform the clerical duties and receive the fees, is based 
on the act of 1869, No. 110, entitled ‘‘an act to amend and re-enact 
sections 4 and 9 of ‘an act entitled an act to organize the parish courts 
of this State, and fixing the duties of sheriffs and clerks, providing 
penalties for their failure to discharge their duties, fixing seal for the 
clerk of the District Court, and providing a salary for the parish judges 
and giving the parish courts jurisdiction of suits for separation of bed 
and board and divorce and interdiction suits, approved September 4, 
1868, and authorizing clerks of courts to issue marriage licenses, and 
fixing the fees to be allowed parish judges.’” 

The defendant contends, the provisions of this act authorizing the 
district clerk to perform certain clerical duties and receive certain fees 
in the parish court, virtually creates the office of parish clerk, designat- 
ing the district clerk to perform its duties in violation of article 117 of 
the State constitution, which declares that, ‘‘no person shall hold or 
exercise at the same time more than one office of trust or profit, except 
that of justice of the peace or notary public.” 

He also contends that said act violates article 86 of the constitution, 
which provides that, ‘‘for each parish court one judge shall be elected 
by the qualified electors of the parish. * * * He shall receive a 
salary and fees, to be provided by law. Until otherwise provided, 

‘each parish judge shall. receive a salary of one thousand two hundred 
dollars per annum, and such fees as are established by law for clerks 
of district courts.” 

The fourth section of this amendatory act declares that there shall 
be no clerk of the parish court. It, however, provides that, ‘the 
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clerks of the several District Courts of this State shall perform all the 
clerical duties to be performed in and for the parish courts. * * * 
That for such services said clerk of the District Court shall have such 
fees as are now or may hereafter be provided by law for such services.” 
* * * * * JTt further provides that, “this section nor any pro- 
vision in it shall not apply to any proceedings in cases of appeals from 
justices of the peace courts to the parish courts; in all such cases the 
parish judge shall be his own clerk and issue all such orders and writs 
of any kind a. thereto, pane shall be entitled to all fees result- 
ing therefrom.” ® a a * * 

We cannot perceive that this act creates the office of parish clerk 
as urged by the defendant. It states expressly ‘‘that the parish court 
shall not be entitled to a clerk of the parish court.” 

“When a law is clear and free from all ambiguity, the letter of it is 
not to be disregarded under the pretext of pursuing its spirit.” Civil 
Code, article 13. 

If the act did not create the office of parish clerk it is not in conflict 
with article 117 of the constitution, by requiring the district clerk to 
perform the duties named in the act, and receive the fees. 

The ninth section of the act under consideration provides, “that the 
parish judges shall have a salary, payable quarterly on their own war- 
rants on the State Treasurer, graduated as follows : 

“Tn parishes having one member, or new parishes not yet entitled to 
separate representation in the House of Representatives, two thousand 
dollars; in parishes having two or more members in the House of 
Representatives, two thousand five hundred dollars; and they shall 
further be entitled to the fees which are provided for clerks of courts 
in all cases of appeals from justices of the peace courts to the parish 
courts and no other.” Acts of 1869, 140, 142. 

The defendant contends that this section violates that part of the 
eighty-sixth article of the constitution which declares that the parish 
judge shall have a salary and fees to be provided by law. 

Can we say that the amendment to the act organizing the parish 
court, has not provided a salary and fees for the parish judge? Surely 
not. Both a salary and fees are provided. In its discretion the Legis- 
lature has increased the salary and diminished the fees, and in so doing 
we cannot say the eighty-sixth article of the constitution has been 
violated. 

The defendant urges that the act of 1869 was passed to evade the 
decision of this court decreeing certain parts of the act of 1868 uncon- 
stitutional. 

We cantiot presume that the Legislature in passing this act intended 
to violate the constitution which they have sworn to support. 

We will only declare an act unconstitutional when it is manifestly 
so. 3M. 12,553; 3N.S. 472; 4N.S. 138;5 R. 383; 8R. 416; 5A. 
756 ; 8 A. 341; 11 A. 722. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 
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No. 148.—Evcene R. Brossat, Tutor, 0. Joun S. SULLIVAN. 


A sale of community property by the husband, after the death of the wife, only conveys title 
to one undivided half thereof. 


An agreement to sell, where the consideration is shown to be Confederate troasury notes, will 
not be enforced. 


PPEAL from the Ninth District Court, parish of Rapides. Edward 

C. Leckie (attorney at law), selected to try recused cases. Man- 

ning, for plaintiff and appellee. Ryan & W hite, for defendant and 
appellant. 

LupELinG, C.J. This is an action to recover a lot of ground in the 
town of Alexand::a, designated as lot number four, in square number 
one. 

The defendant alleges in his answer that he purchased the lot from 
Adolphe Rachal, th» father of the minors, represented by Biossat, 
tutor; that he gave seven hundred and fifty dollars for it; that Rachal 
promised to transfer the property in writing, but that he never did so. 
He prayed to be adjudged the owner of the lot, or that he have judg- 
ment against the heirs of Rachal for the price paid. 

The evidence shows that the lot in question was acquired by Rachal 
during the community existing between himself and his wife, and 
that, at the period when, it is alleged, he sold the lot to the defendant, 
Mrs. Rachal had diced. The undivided half of the lot, therefore, 
belonged to her children. The evidence does not satisfy us that 
Rachal sold the lot to the defendant. John Osborne, the witness of 
the defendant says: ‘‘I drew up the title and went to Mr. Rachal on 
the St. Nicholas and asked him to sign it, which he refused to do.” We 
attach little importance to the declarations of Rachal, who is now dead. 
Jacob Irving, another witness for defendant, seems to know little 
about the transaction, except what Sullivan, the defendant, told him. 
Notwithstanding, he says, Rachal promised to make a title, when he 
received the money. It is difficult to conceive why he did not make 
the written title then, if he had sold the lot. 

Another witness testifies that Sullivan bought an old warehouse, 
which was on the lot, and that it was agreed at the time, that the 
house should be removed from the lot, and that the house was torn 
down and carried away in accordance with the agreement. If Sulli- 
van bought the lot, why the agreement about taking the house away ? 
If the house and lot belonged to him, he could have removed the house 
or not without any agreement. - 

If full effect be given to the testimony of the witnesses for the 
defendant, and the evidence of the plaintiff be disregarded, it would 
enly prove an agreement to sell, or executory contract, and the con- 
sideration was Confederate treasury notes. It is well settled that this 
court will not aid parties to enforce a contract which had Confederate 
notes for a consideration. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, and that the appellant pay the costs of 


the appeal. 
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No. 158.—W. C. James, Administrator, v. R. C. Hynson and SHERIFF. 


An heir, of age, by accepting the succession, purely and simply, becomes personally liable for 
the debts of the estate. C. C. 1006. 

A creditor who permits the heir to take unconditional control of the estate, without causing it 
to be administered, loses the right to pursue the property of the succession, as distinct 
from that of the heir, 


PPEAL from the District Court of Rapides. Orsborn, J. Ryan 
& W hite, for plaintiff and appellee. R. A. Hunter, for defend- 
ant and appellant. 

Howe t, J. Mrs. M. J. Calvit, a married woman, enenin. in 
property, died in 1862, leaving one child, named William N. Calvit, 
the issue of her marriage with J. A. Calvit, who died in 1865. This 
son, after the death of his father, continued ‘to reside on the planta- 
tion, the property of his mother at: her death, and which the evidence 
shows he managed from the time of her death as his own property, 
creating debts and giving mortgages upon it as early as March, 
1867. On the twenty-third May, 1866, he confessed judgment in favor 
of the defendant, R. C. Hynson, which was recorded on sixteenth 
November, 1866. 

In September, 1868, W. C. James was appointed and qualified as 
administrator of the succession of Mrs. M. J. Calvit, of which an 
inventory was taken in July preceding, containing only the said yinate- 
tion, as the property of the succession. 

James, now, as such administrator, institutes this suit to enjoin the 
sale of said property, seized by the sheriff in the suit of R. C. Hynson 
v. W. N. Calvit, alleging that the said succession ewes debts, -and 
among others, one of $1200 to the succession of R. M. Henderson, 
and that the property seized is the only property left to pay them and 
does not belong to W. N. Calvit, but to the succession of Mrs. M. J. 
Calvit, his mother—his interest therein being only residuary. 

This injunction was improperly perpetuated. 

The heir, by accepting the succession, purely and simply, received 
it with the debts due by his mother. Her creditors, not having 
claimed a separation of patrimony, or caused her succession to be 
administered in due time, have lost their right to pursue her property 
as distinct from that of the heir, who has become their personal debtor, 
and the property inherited by him has become liable to the debts of 
his own creditors. C. C. 1006, 1370, 1398, 1409. 

The plaintiff in this case had not, therefore, any legal right to 
interfere with a more vigilant creditor of the heir. The judgment 
enjoined is for $2049 19, with eight per cent. interest from fourteenth 
April, 1866. 

It is therefore ordered that the judgment appealed from be reversed 
and that there be judgment in favor of the defendant, R. C. Hynson, 
dissolving the injunction herein, and that the plaintiff and his surety, 
Thomas Neal, be condemned, in solido, to pay said defendant twelve 
per cent. on the amount enjoined, as damages, with costs, in both 
courts. 
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No. 139.—Epwarp Groves v. K. M. Ciark and R. H. CARNAL. 


A third holder of a promissory note, given for the price of a slave cannot recover thereon, al- 
though he acquired the note in good faith, for a valid consideration, before maturity. Con- 
stitution of 1868, article 128. Wainwright v. Bridges, 19 An. 234. 


PPEAL from the Ninth Judicial District Court, parish of Rapides. 

Edward C. Leckie (attorney at law), presiding, vice Orsborn, re- 

cused. Edward Groves—plaintiff in person, appellant, Manning, for 
defendants and appellees. 

TALIAFERRO, J. The defendants are sued upon a promissory note 
for $2225, dated January 4, 1859, made payable two years after date to 
the order of John H. Ransdell, tutor to the minor heirs of Austin W. 
and Harriet X. Burgess, and stipulating the payment of interest at 
eight per cent. per annum from maturity. Partial payments seem to 
have been made upon the note, and the credits indorsed. 

The defense is, that the sole consideration of the note was the 
purchase of slaves, which being emancipated and their services lost to 
the defendant, he is under no obligation to pay the note. , 

Judgment was rendered in favor of the defendants and the plaintiff 
appeals. 

The facts of the case are that Kenneth M. Clark, the principal debtor, 
bought at a succession sale of Austin W. and Harriet X. Burgess on 
the fourth of January, 1859, five slaves at the price of $8900, of which 
he paid in cash $2225, and executed his three several promissory notes 
each for two thousand two hundred and twenty-five dollars, with 
Carnal the other defendant as his surety in solido, and exécuted a mort- 
gage on the slaves purchased to secure tle payment of the notes. 
The note sued upon is one of a series of three executed for the pay- 
ment of the price of the slaves. 

The plaintiff establishes that he acquired the note on which he founds — 
this suit before its maturity. It seems that he took it in part payment 
for an interest of his brother, William P. Groves, in a drug store. 

The article 128 of the State Constitution forbids the enforcement of 
obligations entered into for the payment of the price of slaves. But 
it is contended that this provision of the State Constitution does not 
apply in cases where obligations having that character and in the form 
of negotiable notes are transferred before their maturity to third 
parties. The plaintiff alleges that he is a bona fide holder before ma- 
turity, and that as between himself and the maker of the note the 
consideration cannot be inquired into. 

We propose to examine cursorily the stress which is given in argu- 
ment to the changed relations of parties arising from the transfer of a 
negotiable instrument by indorsement. Every indorsement is said to 
be equivalent to a new drawing. The contract between the payee and 
the indorsee is a new and different contract from that between the 








563 SUPREME COURT OF LOUISIANA, 


Edward Groves v. K. M. Clark and R. H. Carnal. 








maker ard the payee. But does not this new and different contract 
inevitably connect and complicate itself even with the essential parts 
of the first contract? A sells slaves to B, and B executes his negotia- 
ble promissory note for the payment of the price, say at twelve 
inonths from the date of the transaction. Before its maturity, A trans- 
iers.the note to C, to pay for a lot of mules he bought from him. What 
is the purpose of the parties to this new contract? B’s obligation is 
transferred to C in order that A may get the mules, and C gives the 
mules to acquire that obligation, and the right to enforce it. The con- 
sideration then for which C parts with his mules is identical with that 
for. which A parted with his slaves, namely, the price of the slaves 
which B had obligated himself to pay to A. It follows then that C did 
contract for an illegal obligation and for the right to enforce that illegal 
obligation, whether he knew it or not. He contracted for an obligation 
repr»bated by law and forbidden to be enforced. But by the rules of 
the law merchant he would be protected as an innocent holder for 
value before maturity and without knowledge of equities or exceptions 
that might exist between the original parties. But is the commercial 
law paramount? Certainly not. It prevails, so far as not modified, 
limited or altered by statutory or constitutional provisions. This we 
hold is now the case in Louisiana as regards obligations of every kind 
and in every form which have been entered into for the payment of 
the.price of slaves.. Article 128 of the State Constitution is couched 
in, clear _and unambiguous language. Its terms are unequivocal: its 
expression imperative. ‘‘ Contracts for the sale of eon are null 
and yoid,.and shall not be enforced by the courts of this Sta 

In the face of this paramount authority so plainly vocal can 
the courts of this State enforce contracts which it reprobates, whether 
the holder:of the obligation is in good or bad faith, or a holder before 
or after maturity? The positive prohibition of the article 128, makes 
no exception in favor of one class.of holders over another. Shall the 
courts make ¢ such an exception? This sanctity by the mercantile law 
of the rights of a bona fide holder before maturity is not recognized by 
the. Constitution of the State quoad the contracts it repudiates. Its 
meaning is that. all contracts for the sale of persons are null and void. 
Can this mean that some contracts for the sale of persons are null and 
void, and other contracts of the same kind valid? Or, rather can it 
mean that contracts for the sale of persons shall be null in the hands of 
certain parties, but valid in the hands of other parties? If an obliga- 
tion, for, the payment. of the price of slaves in the hands of a third 
holder defore maturity.can be enforced, then there are some contracts 
for the sale of persons that are not null and void. Where is the logic 
of, such a conclusion? None dispute that obligations of the sort,in 
question are by the terms of the article 128 of the Constitution utterly 
and absolutely null and void in the hands of the original parties. If 
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thus stricken with nullity what is to revive and give them validity? 
We hold the purpose of article 128 of the Constitution of the State to 
be clear and without doubt, and that that purpose is, that the contracts 
which it reprobates shall be null in whose hands soever they are found, 
and that the courts are forbidden to enforce them whether held by 
owners bona fide or male fide, and without reference to the time they 
acquired them. 

But if the meaning and intention of that article of the Constitution 
were not clear and explicit, and it were a matter of inference and de- 
duction, how would the case rest? Suppose a legislator should announce 
by a formal statute that all contracts, the consideration of which were 
the commission of murder, should be null and void, and that the courts 
should not enforce them. What construction would rationally be 
given to the statute? Could it be limited to contracts of that character 
to apply as between the parties only? If so, the legislator would have 
done.a very vain and a very useless thing, for by laws already existing 
no contract of that kind could be enforced between the original parties. 
The statute so construed would practically be nugatory. Then the in- 
terpreter would be required to give it some meaning and force, if it 
were susceptible of it, beyond the previously existing laws on the 
same subject matter. Magis res valeat quam pereat. He could not, ac- 
cording to established rules of construction, conclude that the legislator 
intended to do so jejune and meaningless a thing as that of merely en- 
acting a law which was already enacted. This would be absurd. He 
must then, if the terms of the statute would admit of enlargement, 
give it that enlargement as the purpose of the legislator, and decree 
the nullity of the reprobated contracts against all parties and under 
all circumstances. Now under the hypothesis that the meaning of 
article 128 of the State Constitution is not free from doubt, let us apply 
this process of reasoning for the purpose of determining that meaning. 
By the decision in the case of Wainwright v. Bridges, 19 An. 234, 
followed by many decisions affirming it, it was fully settled that con- 
tracts for the payment of the price of slaves were null, and that the 
courts could not enforce them. These decisions were the settled law 
of the State before the adoption of the Constitution of 1868. There 
was then no call for the insertion of the article 128 in that Constitution 
if the framers of the organic law did not intend to assert more broadly 
the doctrine of the Wainwright case than was announced in that 
decision, and to leave no question as to their intention to render null 
and abortive in the hands of any holder whatever all obligations of 
the kind treated of in the one hundred and twenty-eighth article. 
We accept that article as being clear and explicit on the subject, and 
as necessarily overruling the case of the Canal Bank v. Templeton, 20 
An. p. 141, decided before the adoption of the Constitution. 
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It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 


LupeineG, C. J. The only obligation contracted by the maker of 
the note sued upon was to pay the amount thereof. 

This is the obligation which we are called upon to enforce. 

The record shows that this contract was for the sale of persons, and 
the Constitution of this State forbids the enforcement of such contracts 
by the courts. 

For the reasons given in the case of Charles F. Dranguet, administrator 
v. E. Rost, 21 An., and the reasons stated in the opinion of Mr. Justice 
Taliaferro, I concur in his conclusions. 


Howe tt, J. As the proof in this case shows that the contract into 
which the defendant entered, and the consideration of which is 
evidenced or represented by the note sued on, is one for the sale of 
persons, it cannot be enforced under the Constitution, which controls 
the rules of the law merchant, established in the interest and for the 
convenience of commerce. 

For this reason and those assigned in the case of A. Armstrong v. T. 
Lecomte No. 1291, I concur in the decree. 


Wyty, J. I think the obligation between the indorsee and the 
maker of the note sued on, cannot be enforced without enforcing the 
original contract. 

If the maker is forced by the court to discharge his obligation to the 
indorsee he is necessarily forced to discharge the contract he has made 
with the payee, which was for slaves. 

This we cannot do without violating article 128 of the Constitution. 

For these reasons and those given by Mr. Justice Taliaferro, I concur 
in the decree of the court. 


Howe, J., dissenting : 


The record in this case clearly shows that the note in suit was in- 
ilorsed by its payee to one Burges, who in turn indorsed it in blank, 
and transferred it for value and before maturity to the plaintiff, who 
took it in good faith. The note itself bears upon its face no indicia of 
its origin. It is not even paraphed. 

With such facts apparent and unquestioned, I find it impossible to 
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concur in the epinion which has been delivered on behalf of a majority 
of the court. 

It is hardly necessary to say that I do not propose to take ground in 
favor of enforcing ‘“‘ contracts for the sale of persons.” 

The jurisprudence of the State in this regard is settled ; and the pro- 
hibition of the Constitution is plain and must be respected and obeyed. 
But it is difficult to perceive how the giving of judgment in this case, 
in favor of the plaintiff, can be considered in law the enforcing of a 
*‘ contract for the sale of persons.” 

It is true that the consideration or cause of the contract between 
the makers and payee was the sale of slaves, and upon the authority 
of Wainwright v. Bridges, 19 Ann. 234, and many succeeding cases, 
this court would decline to enforce the note as between the original 
parties, and would point to the one hundred and twenty-eighth article 
of the constitution as a recognition and confirmation of the principles 
enunciated in those decisions. But it by no means follows that the 
contract between the makers of the note in suit and the plaintiff is a 
contract for the sale of persons, or that the sale of persons had any 
legal connection whatever with it. 

On the contrary, I apprehend that the contract between the makers 
of the note in suit and the plaintiff was that of the accepter of a bill 
drawn by Burges, the second indorser, upon the defendants in favor 
of the plaintiff, in payment for half a drug store. I believe all writers 
agree in this view, that the indorser of a note may be looked upon as 
a drawer of a new bill, the indorsee as the payee thereof and the 
original maker of the note as the accepter, and this is essentially a 
new contract. Hill v. Martin, 12 M. 183, and cases there cited; 7 L. 
498 ; 11 R. 497; 9 M. 194, 

If, therefore, to give judgment for the plaintiff in this case would 
be to enforce any contract of sale, it would be a contract for the sale 
of half a drug store, and not for the sale of persons. 

Suppose A, desiring the death of his neighbor, makes his note to the 
order of B, a hired assassin, and B transfers the note to C, who in- 
dorses it in blank and before maturity pays it to D for a pew in church. 
The innocent indorsee for value brings suit against A. It is clear that 
contracts to procure and commit murder are ‘null and void and shall 
not be enforced by the courts of this State ;” and this provision is as 
imperative as if it formed an article in our Constitution. Their nullity 
is absolute, being founded on considerations of public order and good 
morals. Their execution is perpetually resisted by the law. But would 
A be listened to if he should say that D must not recover lest an 
agreement to do murder should thus be enforced. I think not. For 
it would not be the contract to procure assassination, or the contract 
to do murder, that would in such case be enforced; but that other 
obligation, that the maker, as accepter of a bill drawn by C, in 
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favor of D, in payment for a pew in church, would pay D the amount 
of the bill. 

It is true that the law may declare a note void in the hands of even 
the innocent indorsee, though the spirit of modern civilization is 
opposed to such enactments, and if the one hundred and twenty- 
eighth article of the Constitution declared that notes like the one in 
suit should be void in the hands of a party like the plaintiff I could 
not urge the views above expressed. But the Constitution does not so 
declare. It declares the nullity of contracts for the sale of persons, 
It embeds in fundamental law the doctrine of Wainwright v. Bridges, 
a suit between the original parties to a slave note. But I must confess 
my inability to see how, either directly or by implication, it forbids 
the enforcement of a bill drawn in favor of the plaintiff in this case, in 
consideration of the sale of half a drug store, and in the eye of the 
law accepted by defendants. 

In the case of the Canal Bank v. Templeton, 20 Ann. 141, decided 
about one year after the case of Wainwright, the defendant was sued 
upon his promissory notes given for the price of slaves. The defense 
was set up, as in this case and the consideration proved. But the 
court in a unanimous opinion said: 

‘* We are satisfied from the evidence in the record, which is not re- 
butted, that the plaintiff is the bona fide holder of the notes sued on, 
indorsed and transferred to it previous to their maturity for a good 
consideration, without notice, and that no want of consideration, even 
by the emancipation of slaves or otherwise, between the original parties, 
can be urged against the plaintiff.” 

And the judgment given against the defendant was affirmed. 

This decision was rendered in February, 1868, prior to the adoption 
of the present Constitution; but shall it be said that the judges who 
rendered it thereby enforced a “contract for the sale of persons,” and 
that they would have gone on enforcing such contracts if they had not 
been checked by article 128 of the new Constitution? I trust not. 
I must still believe that the constitutional provision does not apply to 
the case at bar. 

The same considerations seem to furnish a reply to the statement 
that the plaintiff cannot recover because the note as a contract was 
smitten through with nullity or destroyed by the destruction of slavery. 
Admit this nullification or destruction, is the note any less valid than 
one which is null and void ab initio? The plaintiff is the holder of a 
note which, as a contract between the maker and payee is said to have 
been destroyed, by war, by proclamation, and by constitutional amend- 
ment. Another man is the holder of a-note, which, as in the illustra- 
tion I have used, was given as the price of blood, and was, between 


maker and payee, originally and always, a mere nothing. Yet the 
latter we are told shall recover and not the former. I am unable to 
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perceive a reason for this discrimination. Grant that the contract 
between the maker and payee of the note in suit was without consider- 
ation, or grant that its consideration was immoral and unjust; grant 
that this consideration and this contract have been swept away, still 
that other agreement by the makers to pay the bill drawn upon them 
by the indorser, Burges, in favor of the plaintiff, remains untouched. 
Its consideration, the sale of half a drug store, was lawful and it ought 
to be enforced. 

If this theory of the case be deemed fanciful, it may be laid aside 
without injury to the plaintiff’s rights. All will agree that as bona fide 
holder for value, and before maturity of a promissory note, he must 
recover unless the note has by law been declared to be void even in 
such hands as his. Have we any statutory or constitutional provision 
making such a declaration? I find none. It is not claimed that there 
is such a statute. Does article 128 of the Constitution make such 
declaration? By no means. It declares contracts for the sale of 
persons to be null and void. The note in suit is not a contract for the 
sale of persons, or for the sale of anything. It is only avoided by im- 
plication, as an evidence of a debt incurred by a purchase of persons. 
But this implication ought not to involve any party but the payee, 
who was a party to the sale. If the article declared that promissory 
notes given for the price of persons should be null and void even in 
the hands of third and innocent parties, the case would be different, 
but it makes no such provision. 

But if the intent and effect of the article is to avoid the note in suit 
in the hands of plaintiff, the article itself is null and void, being in 
conflict with the Constitution of the United States which declares that no 
State shall passa law impairing the obligation of contracts. I prefer to 
adopt a construction which will not bring the makers of our Constitu- 
tion in direct conflict with the supreme law of the land. 

For these reasons I am of opinion that the plaintiff should have 
judgment. 








No. 176. —M. MILLerR v. WILLIAM BEDELL et als. 


The specifying of some of the ways by which a party has been imposed upon and deceived 
does not preclude the petitioner from giving evidence of other acts of deception under 
the general allegation of fraud. 


PPEAL from the District Court, parish of Caddo. Taylor, J., vice 
Levisee, recused. A. W. O. Hicks, for plaintiff and appellee. J. 
W. Duncan and OC. C. Henderson, for defendants and appellants. — 
Lupe.ine, C.J. This is an action to annul transfers of real estate 
situated in the city of Shreveport, on the ground of fraud. 
The defendants moved to dismiss the suit in the District Court so far 
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as it affects the title to lot nine, on the ground that the plaintiff had 
parted with her title to-this lot since the institution of this suit. The 
sale is conditional only, and the event upon which it depended had not 
happened and could not happen until the final decision of this cause. 

The exception was correctly overruled. 

The defendants took a bill of exceptions to the ruling of the judge 
a quo admitting evidence to prove knowledge by Sartin & Bayless of 
the fraud of Bedell and their complicity with said Bedell on the grounds 
that no “specific act of fraud is charged against them, and no general 
allegations of fraud or knowledge of fraud is alleged against them. 

We think the pleadings of the plaintiff and defendants, taken 
together, sufficiently presented the issue of fraud as to all the defend- 
ants. The answers of the defendants show that they understood that to 
be the issue in the ease. They were not surprised by the evidence, and 
should have been prepared to rebut it, if they could. We think the 
court a qua correctly received the evidence. 

The defendants took another bill of exceptions to the ruling of the 
District Judge admitting evidence to prove other or different acts of 
fraud from that alleged in the petition, on the ground that it was irrele- 
vant and inadmissible under the pleadings. The allegations of the 
petition are that the deed was procured by “ misrepsentations and 
fraud ;” that the plaintiff had been ‘‘ imposed upon and deceived,” and 
that she had been “ defrauded and cheated.” Specifying some of the 
ways by which defendant, Bedell, had imposed upon her, did not 
prevent proof of other acts tending to establish fraud. 

Defendants took a third bill of exceptions to the ruling of the judge 
refusing to sustain the exception of defendants to the action. It is 
unnecessary and irregular to retain bills of exceptions to such inter- 
locutory orders. 

We have already affirmed the correctness of the ruling of the judge 
on this exception. It is not necessary to notice the bills of exceptions 
taken by the plaintiff. 

On the merits, we see no reason for disturbing the judgment of the 
court a qua based on a verdict of a jury. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs of appeal. 








No. 4.—--State oF Louisiana v. A. Jackson, E. Sairu et al. 


On REHEARING. 


The statute of the State of Louisiana of 1855, authorizing prosecutions by the District Attorney 
on tnformation, is not in conflict with the filth amendment to the Constitution of the 
United States, which declares *‘ that no person shall be held to answer fora capital or other 
infamous crime, unless on a presentment or indictment by a grand jury.”’ The restric*ion 
by this amendment to the Constitution of the United States has no application to the stute 
courts. 


PPEAL from the Ninth District Court, parish of Rapides. Levis, 
J. Pierson, District Attorney, appellant. IM. Ryan, for defendants © 
and appellees. 





NATCHITOCHES, AUGUST, 1869. 575 


State of Louisiana v. A. Jackson, E. Smith et al. 








Wyty, J. The State has appealed from a judgment rendered in 
favor of the defendants, quashing a bill of information, in which they 
are charged with an assault with intent to murder James M. Hays. 

The proceeding was excepted to on the ground that the crime charged 
being infamous could not be prosecuted by bill of information, but 
could only be by indictment or presentment of a grand jury, according 
to the fifth amendment of the Constitution of the. United States, which 
says that no person shall be held to answer for a capital or other infa- 
mous crime, unless on a presentment or indictment by a grand 
jury. * + * 

There is no pretense that the form of the prosecution is irregular or 
contrary to the constitution and laws of this State, but it is contended 
that the act of 1855, and the constitutional provision of this State au- 
thorizing the proceeding, are both in violation of the article of the Con- 
stitution of the United States referred to, and consequently null and 
void. 

To this proposition we cannot assent. 

This court has often recognized the validity of prosecutions of this 
character. State v. McGinnis, 12 A. 743; State v. Kerr, 13 A. 243; 
State v. Mullen, 14 A. 570. 

In the State v. Ross (14 A. 364), where the grand jury had refused or 
failed to present an indictment, it was held that the State was not 
barred, and the prosecution by bill of information could be maintained. 

The law upon which the bill of information is founded is not viola- 
tive of the fifth amendment of the Constitution of the United States. 

It is now settled that this amendment of the Constitution of the 
United States does not extend to State courts; it is exclusively a restric- 
tion upon Federal power, “ intended to prevent interference with the 
rights of the States and of their citizens.” Fox v. Ohio, 5 How. 434; 
Livingston’s Lessee v. Moore, 7 Pet. 551; Barron v. Mayor of Balti- 
more, 7 Pet. 243. 

It is therefore ordered thatthe judgment appealed from be annulled ; 
that the motion to quash be set aside, and that the eause be re- 
manded, to be proceeded in according to law, the defendants paying 
costs of appeal. 








No. 146.—Norton & MACAULEY v. Joun O. PICKENS. 


A commercial firm holding a note in favor of one of its members without indorsement, given 
for money loaned by the firm, can not set up that they are innocent third holders for value 
against the plea of failure of consideration. 


PPEAL from the District Court, parish of Rapides. Lewis, J. R. 
A. Hunter, for plaintiffs and appellees. Ryan & White, for de- 
fendant and appellant. ' 


ST] 
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Howe, J. This suit was instituted on a promissory note for $5000, 
made by defendant to the order of Alexander Norton, one of the plain- 
tiffs’ firm, dated July 14, 1862, and payable twelve months thereafter. 

The defense was that the note was given by defendant for aloan of 
Confederate States treasury notes. 

The case was tried before a jury, who gave a verdict for plaintiffs 
for $3333 33, and from the judgment rendered upon this verdict, the 
defendant has appealed. 

The evidence sufficiently establishes the fact that the note was given 
for a loan of Confederate money. The consideration was illegal and 
void, and the judgment must be annulled. 19 Ann. 161, 164, 257, 288, 
359; Constitution, article 127. 

It is contended by plaintiffs’ counsel that they are bona fide holders, 
fer value and before maturity, and can not, therefore? be affected by 
the illegality of the consideration as between the maker and the payee. 
But we do not thus understand the facts. Alexander Norton, the payee, 
was one of the plaintiffs’ firm, the loan for which the note was given 
was made by plaintiffs’ firm to the defendant, and the note described 
in the petition aud copied in the record was not indorsed, and therefore 
never transferred by Alexander Norton to the plaintiffs, Norton & 
Macauley. It is apparent, then, that Alexander Norton, when he be- 
came payee of the note, became such on behalf of the plaintiffs as 
part of the transaction in which the loan was made by the latter. 





For the reasons given, it is ordered and adjudged that the judgment 
appealed from be avoided and annulled, and that the suit be dismissed 
at plaintiffs’ costs. 








No. 184.—Succession of E. H. Pomeroy. Opposition of C. V. Hunt. 


The allegation of a married woman in her petition that she is ‘‘joined and authorized” by her 
husband, is not sufficient authority to enable her to prosecute the suit. 


A married woman can only appear in court with her husband appearing also, or by showing his 
authorization otherwise than in her own averments, 


PPEAL from Parish Court, parish of Caddo. Creswell, Parish 
Judge. Nutt & Leonard, for opponent and appellant. T. T. 
Land and George Williamson, for executor, appellee. 

Wrty, J. A motion is made to dismiss this appeal because it has 
been taken by the appellant, who is a married woman, without the au- 
thorization of her husband. 

We do not find any evidence in the record of her husband’s authori- 
zation either to take this appeal, or to prosecute the suit in the lower 
court. 

In her petition of opposition, in her motion for appeal and in her ap- 
peal bond she states that she is “‘joined and authorized” by her hus- 
band, but the latter has not joined in the suit in the lower court nor in 
the appeal; he has made no appearance whatever. 
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In Lacour v. Delamarre et al., 2 A. 140, where the only evidence of 
the wife’s authorization was her own statement to that effect in her pe- 
tition, this court said: ‘“ We have held that where the husband and 
wife appear in the same suit as plaintiffs or defendants, or the husband 
appears in court as authorizing his wife, the authority on the part of 
the husband to the wife’s appearance necessarily follows, but in this 
case there is no appearance on the part of the husband in person or by 
attorney. We consider the rule well settled, and the authorities cited 
by the counsel for the appellee are conclusive.” 

The same doctrine was affirmed in Bray v. Bynum, 2 A. 879, where a 
married woman’s appeal was dismissed because it did not appear that 
she had been authorized to defend the suit below, and the husband did 
not join in the petition of appeal, her averment that she was acting 
with his assistance not being sufficient. 

In our opinion a married woman can only appear in court with her 
husband appearing also, or by showing his authorization otherwise 
than in her own averments or that of her counsel. C. C. 123; 1 R.230, 
468; C. P. 106; C. P. 107, 118. 

If the husband refuse, or be under interdiction or absent, she may be 
authorized by the judge to appear in court. C. C. 126, 129. 

The motion to dismiss must prevail. 

It is therefore ordered that this appeal be dismissed at appellant’s 
costs 








No. 42.—WaALLACE J. SuitH v. BENJAMIN F. LOGAN. 


Two parties claim the same piece of property from the same source of title, the one deriving 
his title by purchase at privute sale, and the other by purchase at a judicial sale under 
a mortgage, the existence of which was known to the purchaser at private sale at the 
time, and the evidence shows that the description of the property at the forced sale is 
the same as that in the private sale. Held—That the purchaser at the forced sale can not be 
defeated in his title at a suit of the claimant at private sale, on the ground of want of suffi- 
cient description of the property at the public sale. 


PPEAL from the Tenth District Court, parish of Caddo. Jones, J. 
Williamson & Levisee, for plaintiff and appellant. 7. 7. & A. D. 
Land, for defendant and appellee. 

Wy ty, J. This is a suit to annul a judicial sale of a lot of ground 
in the city of Shreveport, on account of the insufficiency of the de- 
scription of the property and for informalities in the sale. 

In July, 1860, William M. Butler mortgaged to the defendant ‘the 
following described lots of ground in the town of Shreveport, to wit ; 
In block twenty-seven (27), commencing at the corner of Lake and 
Marshall streets, running two hundred feet on Lake street and one hun- 
dred and fifty feet on Marshall street; also eighty feet on McNeill 
street, running back one hundred and fifty feet along an alley, thence 
eighty feet parallel with McNeill street, thence to McNeill street, 
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together with all the buildings and improvements thereon, except that 
portion of said property sold by said Butler to R. G. Lowe, as per 
record of Caddo parish.” 

The mortgage was duly inscribed in the mortgage office. 

In May, 1861, the defendant foreclosed his mortgage and bought the 
property, the sheriff’s proces verbal describing it just as it was de- 
scribed in the mortgage. The foreclosure and sale was made contra- 
dictorily with a curator ad hoc appointed by the court to represent 
Butler, the mortgager, who was an absentee. 

In January, 1861, Butler sold to Marx Baer one of the lots which he 
had previously mortgaged to the defendant, and Baer sold it to the 
plaintiff. Plaintiff having thus acquired that one of the lots which 
lies on MeNeill street, sues the defendant for the possession thereof, 
and to have the mortgage and sale to the latter declared void for want 
of proper description and for want of proper formalities in the alicn- 
ation. : 

The defendant pleaded the general issue, admitted that he had a 
mortgage on the lot claimed by plaintiff, and averred that it was legally 
foreclosed, and he became the purchaser thereof. 

There was judgment for the defendant, and the plaintiff has ap- 
pealed. 

Plaintiff acquired the property from Butler after the mortgage from 
Butler to the defendant had been executed and duly recorded ; he is 
therefore presumed to have had notice of the mortgage. 

He insists, however, that the mortgage itself was null for want of a 
sufficient description of the property. 

Butler acquired the property from J. S. Cutliff in March, 1858, and 
the description in the mortgage is just the same asin the deed from 
Cutliff. 

He mortgaged the property to the defendant, describing it identi- 
cally as in the deed by which he acquired it. Plaintiff and the defend- 
ant both claim under Butler; the one is the vendee of Butler’s vendee, 
the other is the purchaser under the foreclosure of a mortgage given 
by Butler on the same lot of ground. 

We do not, however, consider the description in the mortgage fatally 
defective. The situation of the lot at the corner of Lake and Marshall 
streets, block 27, is sufficiently certain. The lot on McNeill street 
is also fixed as in block 27 by the reference made to the deed from 
‘* Butler to R. G. Lowe, as per record of Caddo parish.” This refer- 
ence and the description given sufficiently establishes the situation of the 
lot. The deed from Butler to Lowe was of record at the time of the 
mortgage; ft was received in evidence on the trial, and it establishes 
the identfty of the property. 

In Laforest #. Barrow, #2 A. 148, ft was held that “ the title of a 
purchaser under foreclosure of the mortgage who takes possession, can 
not be defeated by an error in some of the boundaries, where the most 
important calls in the description are answered, and the identity of the 
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property is established aliunde ; particularly at the suit of a subsequent 
purchaser under the mortgager with notice.” 

As to the informalities, if any, in the foreclosure, they can not avail 
the plaintiff. He was without interest to arrest the executory pro- 
ceedings by setting up defenses personal to the detendant in execution. 
The formalities in forced sales are for the protection of the defendant 
in execution, and not that of third parties to the proceeding. 

It is therefore ordered that the judgment of the court a qua be 
affirmed with costs. 








No. 177.—MakKLER AND HusBanp v. McCLELLAND, Tutor, et al. 


A vendor of real estate in order to defeat the mortgagee of his vendee, on the ground of fraud 
in the sale of the property, must show that the mortgagee was aware of the fraud at the 
time the contract of mortgage was made. 


PPEAL from the Tenth Judicial District, Parish of Caddo. Taylor, 
J., vice Levisee, J., recused. A. W. O. Hicks, for plaintiffs and 
appellants. Nutt & Leonard, for defendants and appellees. 

TALIAFERRO, J. The plaintiffs enjoined a writ of seizure and sale 
taken out by the defendant in his representative capacity on an obli- 
gation entered into by the agent of one Bedell, and secured by mort- 
gage on real estate which the plaintiff Magdclena Makler, late widow 
Miller, alleges belongs to lier. There was a general denial by the 
defendant. Judgment was rendered in the court below in favor of the 
defendant, and plaintiffs have appealed. 

Wright, acting in the capacity of agent under a power of attorney 
from Bedell, obtained a loan of money from Logan, father of the minor, 
fer the payment of which he executed on the part of his principal a 
promissory note for $2200, payable in sixty days, and to secure the 
payment executed a mortgage on certain property in Shreveport. 
This property, it seems, was the same or part of the same, which Mrs. 
Makler, during her widowhood, sold te Bedell by deed, bearing date 
thirteenth June, 1866, There is now before this court a suit by Mrs. 
Makler to annul and set aside that sale on the ground of the grossest 
fraud and deception practiced upon her by Bedell, who, as she alleges, 
resorted to every species of chicanery, falsehood and imposition to 
cheat and swindle her out of her property ; that she was overreached 
by his duplicity and induced to sign the act of sale referred to, and has 
never received one cent for the property which she has thus been foully 
and wickedly deprived of. The evidence taken on the trial of that 
case is introduced as evidence in this, and it presents a deplorable 
spectacle of the ignorance and fatuity of a weak and credulous woman 
on the one side, and the cool villainy and impudence of an adventurer 
on the other. That the party complaining has been swindled, there is 
no room to doubt. The grounds, set up for obtaining the injunction 
are various, and are as follows: 
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First—That the agent exceeded his authority in borrowing money ; 
that the loan was not applied to the purposes for which it was obtained ; 
that the lender was aware of this. And the inference made by plaintiff 
is that he loaned hig money in bad faith. 

Second—That it does not appear from the note, mortgage or any 
authentic evidence that the sum of $2200 was borrowed money. 

Third—That the agent was not authorized to execute the mortgage, 
nor to contract to pay more than eight per cent. for the loan. 

Fourth—Because the note was given for more money than was 
received for the use of Bedell or was intended for his use, and that this 
was known to Logan, the lender. 

Fifth—That the property mortgaged by the agent was not in the 
possession of Bedell at the time the order of seizure was granted. 

Sixth—Because Alice, the minor child of Logan, had reached the age 
of puberty at the time the order of seizure issued, and B. F. Logan, the 
other minor, had, at that time, been emancipated. Therefore, the 
minor Alice was not a party, and B. F. Logan was unassisted by a 
tutor. 

Seventh—That the mandate, mortgage and supposed judgment are a 
fraud upon the rights of Mrs. Maklin, conceived and perpetrated by 
Bedell, Surtin, Lawrence Bayliss and Logan for the purpose of injuring, 
cheating and defrauding her. 

Eighth—Because of the non-payment of the price by Bedell, the price 
not having been paid or tendered. 

Unsupported, as most of these asseverations seem to be by evidence, 
we think they have but little force. The important inquiry is, was 
Logan, the lender of the money, a party to the fraud alleged, or had he 
at the time of lending the money knowledge of the fraud practiced upon 
the complainant? Mrs. Miller sold to Bedell thirteenth June, 1866. 
Payment of the price is acknowledged. Wright’s power of attorney 
is full and ample, general and special, covering all the acts he per- 
formed in his capacity of agent. The contract of loan and mortgage 
was consummated on the third of July succeeding the sale to Bedell. 
The mortgage contains the pact de non alienando. 

A close scrutiny of all the evidence adduced in this case fails to 
assure us that Logan had knowledge or notice of the fraud. The only 
notice or knowledge he is shown to have had of Bedell’s title to the 
property was that which he and others are supposed to have from the 
fact that that title was of record in the proper office, and that it declares 
that Bedell had bought the lots from Mrs. Makler, and had paid her for 
them ; and because the purchaser had exercised one of the essential 
powers of ownership in granting to an agent the authority to mortgage 
it to any extent. No such circumstances of suspicion as would have 
led a prudent man to further investigation before parting with his 
money on the security of such a title is shown. It is shown that he 
lived near Shreveport, and had lived there for a number of years; that 
he was a farmer and a money lender, a keen, shrewd man; a note 
shaver, and therefore likely in all transactions of the sort to look well 
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to “the sufficiency of the bond.” It is in proof that a proposition was 
made by Lawrence to Hone, the partner of Tally (a witness of the 
plaintiff), to advance money on mortgage upon this property before the 
loan was obtained from Logan. Tally in his testimony says: 

“The general opinion of the community of Shrevepert was that Mrs. 
Miller had been swindled in the sale by her to Bedell, and I would not 
have anything te do with the property in consequence of this general 
belief.” He states also “that the sale from plaintiff to Bedell was 
not generally known or much taked about until she brought suit to 
annul it.” 

It is unfortunate that the plaintiff, through her ignorance and impro- 
vident conduct, has placed it in the power of her deceiver to perpetrate 
frauds upon innocent third parties. Her admissions are also unfor- 
tunate, that not being able to raise money upon her property, and 
being in need, she had placed the title in Bedell in order to procure 
money; thus in effect admitting that the sale to Bedell was a simula- 
tion, she being a party to it. Unintentionally, no doubt, she has placed 
it out of her power now, in contests with third parties without knowl- 
edge of the fraud practiced upon her, to deny the declarations made 
by her in the deed announcing that she had sold her property to Bedell 
and received payment for it. In such a state of things, the law can 
afford her no relief. As to all that the evidence shows, Logan or his 
representatives are free from any imputation of complicity with the 
parties guilty of the fraud in question or of any knowledge or notice 
thereof. She therefore cannot be relieved from the effect of Bedell’s 
mortgage of the property to Logan. The case of William E. Leverich 
vw. Clemence Toby, 6 Ann. 462, is closely in point to this case. See 
Foster v. Foster, 11 L. 408. Stockton v. Craddock, 4 An. 285. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 








No. 180.—H. BorpeEn v. J. J. Hope. 


A receipt given for money paid is not conclusive between the parties, and may be contradicted 
or explained by evidence, but, when the evidence offered is contradictory, and that offered 
on one side entitled to as much weight as the other, the receipt will stand. 


PPEAL from the District Court, parish of Caddo. Leevisee, J. T. 
T. & A. D. Land, for plaintiff and appellee. J. W. Duncan, for 
defendant and appellant. 

Lupe.ine, C.J. It appears that in the summer of 1865 H. Borden 
and J. J. Hope had a settlement of accounts between themselves, and 
that Hope was found to be indebted to Borden in the sum of seventeen 
hundred and sixteen dollars. It further appears that this sum was 
paid by Hope with United States treasury notes and the notes of 
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different banks in the Southern States—the notes of the banks being 
taken at seventy-five cents on the dollar. 

In March, 1866, this suit was instituted to make the defendant pay 
the difference between the actual value of the bank notes and seventy- 
five cents on the dollar, on the ground that Hope had guaranteed the 
notes to be worth seventy-five cents on the dollar. 

On the trial of the cause the plaintiff offered the testimony of one 
Rushmore to prove that Hope had warranted the value of the bank 
notes. The defendant objected on the ground that the testimony was 
intended to contradict and vary a written paper signed by C. B. Rush- 
more, agent of the plaintiff, creating an obligation between the plain- 
tiff and defendant in reference to the subject matter referred to in the 
testimony. The objection was correctly overruled. 

It: has often been decided that a receipt for money paid was not 
conclusive between the parties, but that it was open to explanation by 
evidence. 5 An. 235, 408; 14 An. 274; 12 An. 401. 

On the merits the sole question is, did the defendant guarantee that 
the bank notes were worth seventy-five cents on the dollar? The 
testimony of Rushmore on the one side is diametrically opposed to the 
testimony of Hope on the other side. Rushmore swears positively 
that Hope did guarantee the value of the notes, while Hope swears he 
did not. He says “he did not undertake to make up the difference to 
Borden between seventy-five cents on the dollar and what that money 
should be worth on that day—sixth July, east of the Mississippi river.” 

The witness Rushmore alone testifies in favor of the position of the 
plaintiff, and he was the agent of the plaintiff in making the settle- 
ment with Hope, and, according to the testimony of Hope, Rushmore 
had stated to him that Borden intended to make him, the agent, pay 
the difference. Both witnesses, therefore, were interested in the suit, 
and one is entitled to about as much credit as the other. 

The receipt given by Borden is in the following words: “ Received 
of J. J. Hope the sum of seventeen hundred and sixteen dollars and 
seventy-five cents in full of all demands to date.” 

It is prima facie proof of what it contains. The evidence offered 
by the plaintiff has not rebutted that proof. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided and reversed, and that there be judg- 
ment in favor of defendant for costs of both courts. 








No. 171.—R. E. SEWELL, Executor, v. J. N. Cooper, 


Partners have no cause of action against each other fora specific sum resulting from partner- 
ship transactions until there has been a settlement of the partnership. 


PPEAL from the Tenth District Court, parish of Caddo. Taylor, 
J. George Williamson, for executor and appellee. Looney & 
Wells, for defendant and appellant. 
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Wy ty, J. The succession of John M. Landrum, through its proper 
representative sued the defendant on his promissory note for $2983 92, 
and levied an attachment on his property, he being an absentee. 

After pleading the general issue, the defendant averred that he gave 
the note sued on to the executor “ as a part or proximate settlement of 
the partnership heretofore existing between him and the late John M. 
Landrum, known as the firm of Landrum & Cooper ;” that it was well 
known to plaintiff that said partnership was not and is not yet settled. 
He averred that he has always been ready and anxious for a part- 
nership settlement and no demand, either judicial or amicable, has 
ever been made for such settlement, and he therefore moved for the 
dismissal of the suit. 

Further answering, he averred that the note was given in error—that 
the partial settlement was erroneous; that there was an item of one 
thousand two hundred dollars charged as the value of a negro woman 
named “ Ann,” which was erroneous, the deceased never having made 
a valid title to him. 

Second—The item of six hundred and forty-five dollars, for half 
value of the negro boy “‘Gus,” was for the same reason also erroneous. 

Third—The item of $2334 88, due White, Smith & Baldwin was 
erroneous, the same having been paid to A. J. Rugely & Co. by draft, 
and now forms part of the consideration of a note on which the defend- 
ant is sued by Neill Stephens. 

Fourth—The item of sixty-seven dollars and forty-eight cents due J. 
H. Hudgins was erroneous for the same reason. 

Fifth—There was an error in not giving the defendant credit for 
$1488 36, for the amount paid by draft of Landrum & Cooper for a 
slave, the private property of Landrum. 

Sixth—There was an error in not charging Landrum with $4000, 
funds of Landrum & Cooper, arising from the construction of a levee 
on Red river, and which funds were collected by Landrum. 

Seventh—There was error in not crediting the defendant for the 
amount of taxes of Landrum & Cooper for 1863, which was paid by 
him. 

Eighth—The defendant avers that he paid to J. Dubail $1500, the 
debt of Landrum & Cooper, for which he had no credit. 

Ninth—Defendant avers that he holds the note of Landrum & 
Cooper, due the succession of William Gardner, for hire of slaves for 
1860. P 

The defendant further avers that he left on the plantation of Lan- 
drum & Cooper four bales of cotton belonging to said firm, worth 
eight hundred dollars, which have not been partitioned, and which 
have been used or appropriated by the plaintiff. Also that there 
remained on said plantation one hundred head of cattle, worth seven 
hundred dollars, belonging to said firm, which have not been parti- 
tioned, but have been used or appropriated by the plaintiff. 

The defendant prayed that plaintiff’s demand be rejected, and for 
judgment in reconvention for $4000. 
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The court gave judgment for plaintiff for $3764 29, and gave the 
defendant judgment on his reconventional demand against the plain- 
tiff for sums amounting, in the aggregate, to $2925 65, and maintained 
the attachment. 

The defendant has appealed. 

The answer raises issues widely different from those presented in the 
petition. ‘ ) 

From the evidence we are satisfied that there never has been a final 
legal settlement of the partnership heretofore existing between John 
M. Landrum and the defendant. 

The attempted settlement of the executor and the defendant in 1864 
was had without the sanction or authorization of the court, and was 
not such as the law requires. Besides, it appears from the records 
that all the debts of the partnership had not been paid, and there was 
some cotton and other property not partitioned. 

The note sued on but evidences the supposed indebtedness of the 
defendant to the succession of Landrum, after the settlement of the 
partnership. 

It is well settled that partners have no cause of action for a specific 
sum, against each other, resulting from partnership transactions, till 
the partnership debts have been paid, or there has been a settlement of 
the partnership. 

Plaintiff has not prayed for a settlement of partnership affairs and 
the pleadings are not such as are required for the settlement of the 
partnership. His demand must therefore be rejected, and the recon- 
ventional demand must also be rejected. 

It is therefore ordered that this suit be dismissed, without prejudice 
to the right of either the plaintiff or defendant to sue for a settlement 
of the partnership of Landrum & Cooper. 

It is further ordered that plaintiff pay all costs. 





\— 





No. 190.—Pasrana et al. v. PowE.t. 


Ail informalities that occur in connection with the probate proceedings for the sale of land, 
are prescribed by the lapse of five years from the date of the sale. R«vised Statutes, 1856, 
page 22, § 4. 

PPEAL from the Tenth Judicial District Court, parish of Bossier. 
Weems, J. Nutt & Leonard, for plaintiffs and appellees, George 

Williamson, for defendant and appellant. 

TALIAFERRO, J. The plaintiff Marie Yasan Pasiana, widow of Jean 
Pierre Schlettre, in her own right and as tutrix of her minor children, 
heirs of the said Schlettre, joined by his major heirs, bring this suit to 
recover a tract of land which she alleges is in the possession of the 
defendant Eliza Powell, who illegally detains it from the plaintiffs, who 
allege that they are the lawful owners. They pray judgment accord- 
ingly, and for fruits and revenues. 
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The defendant enters a general denial. She avers that she is the 
true and lawful owner by title derived through her late husband, 
William A. Powell, by a probate sale under and by virtue of an order 
of sale rendered by the Court of Probates of the parish of Bossier. 
She prays also in case of eviction that she have judgment for one 
thousand dollars, the price paid by her husband for the land with 
reservation of the right to recover for improvements, etc. Judgment 
was rendered in favor of the plaintiffs, decreeing them to be the owners 
of the land, annulling the pretended sale under which defendant claims, 
dismissing the defendant’s claim for fruits and revenues as of nonsuit, 
and ordering a writ of possession to issue in favor of plaintiffs. 

From this judgment the defendant appeals. 

The records of the parish of Bossier seem to have been thoroughly 
examined in order to procure all the proceedings had in relation to the 
probate sale of the land in question, and they appear in ertenso in tho 
record. By these documents it appears that one Scarborough filed a 
petition in the clerk’s office of that parish on the twenty-seventh of 
October, 1853, setting forth that Jean Pierre Schlettre had died in that 
parish in the preceding April; that his estate was in debt; that an 
administration was necessary, and representing himself as “a party 
interested,” prayed to be appointed administrator, and that an in- 
ventory be made. This application was followed up by the usual pro- 
ceedings, in apparently regular order, to the time of the order of sale, 
which was rendered on the twenty-second of December, 1853. The 
plaintiffs allege fraud and collusion between the administrator and the 
purchaser of the property. 

There is no evidence that sustains the allegation. The sale was 
made on the seventh of September, 1854, and this suit was filed 
twenty-seventh March, 1860, more than five years having intervened. 
The defendant opposes to plaintiffs’ claim the prescription of five years 
against the informalities alleged by plaintiffs to appear in the proceed- 
ings taken in connection with the sale of the land in controversy. The 
plea of prescription we think must prevail. See Revised Statutes, 
page 22, section 4. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. 

It is further ordered that judgment be rendered in favor of the 
defendant, quieting her in the ownership and possession of the land 
claimed by plaintiffs; and it is further ordered that plaintiffs and 
appellees pay costs in both courts. 


On APPLICATION FOR REHEARING, 


Purchasers need not look beyond the decree of the court, if the facts 
necessary to give the court jurisdiction appear on the face of the pro- 
ceedings. 13 L. R. 431. 

The rehearing is refused. 
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No. .166.—E ras O'NEILL ct al. v. Potice Jury oF THE PARISH OF 
Cappo et al. 


Lhe city of Shreveport has no control over the public ferries across the Red river beyond the 
limits of the corporation, 


The police jury of the parish of Caddo has the right to establish as many ferries across the Red 
river or other water courses, and outside of the corporation of Shreveport, and within the 
limits of the parish, as the public convenience may require. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Weems, J. Richard W. Turner, and Looney & Wells, for plain- 

tiffs and appellants, Nutt & Leonard and J. W. Jones, for appellees. 

TALIAFERRO, J. It is averred by the plaintiffs that Elias O’Neill in 
July, 1867, leased for a term of seven years from the city of Shreve- 
port and the parish of Bossier, at the annual sum of $4500 rent, the 
public ferry across Red river at S:reveport. That being in the dis- 
charge of his obligations under this contract of lease, his rights and 
privileges under the same have been infringed and great damage caused. 
him by the police jury of the parish of Caddo, which has established 
a ferry across Red river within a few feet of the corporation line of 
Shreveport, and leased the same to T. E. Jacobs, who in conjunction 
with William Thatcher have the said ferry so established by the parish 
of Caddo in active operation, whereby the business and income of the 
ferry leased by him from the city of Shreveport is vastly reduced and 
rendered valueless to him. He prays judgment in solido against 
Thatcher, Jacobs and the police jury of Caddo for $16,000, and $150 
per month for each month said ferry has been or may continue in 
operation. The plaintiffs call in the city of Shreveport as their 
guarantor in the premises, and pray judgment against it for $5000. 

The defendants filed separate answers specially denying that they 
are in any manner liable to the plaintiffs on their demand. The 
answer on the part of the police jury of the parish of Caddo asserts 
its legal right to establish the ferry complained of; that the establish- 
ment of that ferry was called for to meet the public wants and con- 
venience; that it would be against public policy and order to tolerate 
a monopoly in favor of the plaintiffs of the ferries across Red river 
within the limits of the parish of Caddo. It further claims in recon- 
vention $2000 damages from the plaintiffs, amount of attorney’s fees 
incurred in defending the plaintiffs’ wanton and vexatious suit. 

There was judgment for the defendants, and plaintiffs have appealed. 

The only inquiry it seems to us is, has the plaintiff O'Neill, by law, 
any special franchise or privilege by which he is protected from com- 
petition in the use of the ferry he has leased, beyond the corporate 
limits of Shreveport? 

We consider the act of 1805, granting to Parish Judges the right to 
grant licenses to ferrymen as superseded and repealed by later legis- 
lation and especially by the act of March, 1855. 
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We are unable to find any general law establishing a specific distance 
within which the keeper of a public ferry is secured against the estab- 
lishment of any other public ferry. It would be difficult if not im- 
practicable for the law maker to enact a law of that sort which could 
be beneficially carried out in practice. It is in the public interest that 
monopolies should be, as far as practicable, prevented and restrained. 
We are inclined to think from the evidence in the record that the 
police jury of the parish of Caddo acted upon this principle in estab- 
lishing the ferry which gave rise to this controversy. We are satisfied 
that its establishment has redounded to the public advantage and to 
the general convenience of the community, considerations which must 
always prevail over personal interest and private eupidity. ‘We fin4 
no law that sustains the pretensions of the plaintiffs, and we think they 
have no right to complain of the legitimate exercise of the powers of 
the police jury of the parish of Caddo in establishing a ferry outside 
of the corporate limits of Shreveport. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be aflirmed with costs. 

Rehearing refused. 


a 


No. 179.—G. W. Bancker & Co. v. M. Martrand Watters & ELpEr. 


Where the verdict of the jury contradicts the admissions of the G€cfendants in the answer, and 
the ends of justice require it, the cause will be remanded. 


PPEAL from the District Court, parish of Caddo. Levisee, J. 
Wright & Duncan, for plaintiffs and appellants. Land & Taylor, 
for defendants and appellees. 

Howe, J. This suit was instituted against M. Marti, as a member 
of the late firm of Marti & Bradley, to recover the sum of $5407, upon 
a bill of exchange, which it was alleged had been given to plaintiffs in 
payment for goods purchased. It was further averred by plaintiffs 
that the firm of Marti & Bradley had been dissolved by agieement and 
that the goods and assets had been placed in the hands of Marti for the 
purpose of liquidation, but that he had made a fraudulent transter of the 
entire stock in trade (including the goods sold to his firm by plain- 
tiffs, and in value about $9000) to the firm of Walters & Elder, who 
were aware of his insolvent condition. The bill sued on fell due 
April 3, 1867, and the transfer, alleged to be fraudulent, was made 
about eleventh March, 1867. They prayed for judgment against 
Marti for the amount of the debt, and for the annulment of the sale as 
fraudulent and to their prejudice, and for judgment in solido against 
Walters & Elder for the amount of their claim. 

The defendants pleaded the general denial—specially denied any 
knowledge of the business affairs of M. Marti or Marti & Bradley, or 
of their insolvency, and then proceeded to admit as follows : 
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“ Defendants admit that they purchased from M. Marti a bill of 
goods in open market and paid said Marti the full value thereof, as a 
perfect, legitimate and ordinary transfer, and said goods were delivered 
to defendants after payment of the consideration therefor and without 
knowledge that said Marti was owing any one for said goods, or for any 
other merchandise.’ They specially denied that they ever purchased 
any goods from said Marti that ever belonged to plaintiffs, and required 
strict proof in this regard. They also denied that they purchased all 
the goods of said Marti & Bradley, or of said Marti, and specially 
averred ‘ that the goods they did purchase were only a small portion 
of the original stock of said Marti & Bradley, and only such as were 
suited to the demands of defendants and were not purchased for the 
purposes of fraud or for any unjust advantage of any one.” 

The case was tried by a jury, which was demanded by Walters & 
Elder. No answer was made by Marti. The jury rendered the follow- 
ing verdict : 

* We, the jury in the case of G. W. Bancker & Co v. M. Marti, find 
the following verdict : a judgment against M. Marti for the full amount 
of the claim of G. W. Bancker & Co., fifty four hundred and twenty- 
seven dollars with interest. We further find there was no sale to the 
firm of Walters & Elder by M. Marti.” 

The plaintiffs moved to set aside this verdict as to Walters & Elder, 
on the grounds that it was contrary to law and evidence, that it was 
not responsive to the pleadings, that it did not dispose of the issues 
involved in the suit, and that no judgment could be rendered on that 
part of the verdict. 

The motion appears to have been overruled, and judgment was 
entered against Marti for the sum demanded, and in favor of the 
defendants, Walters & Elder, for their costs, and plaintiffs appealed. 

We are constrained to say that the verdict of the jury in this case is 
very unsatisfactory. Upon the question of the indebtedness of Marti, 
their action being merely in confirmation of judgment by default on a 
bill of exchange, they seem to have arrived at a correct conclusion; 
but their finding upon the other branch of the case ought to be set 
aside. They say there was no sale to the firm of Walters & Elder by 
M. Marti. Yet the answer of Walters & Elder admits, as we have 
seen, that there was a sale, and the natural interpretation of the 
answer, as a whole, would seem to be that the defendants, while 
admitting the transfer alleged by plaintiffs, deny that certain goods 
were included in it, and that it was made in fraud of the rights of 
plaintiff and to their prejudice. Their averment that the goods they 
did purchase were only a small portion of the “ original stock” of 
Marti & Bradley does not militate against this admission or against 
the averments of the plaintiffs. The question was of a sale of the 
stock on hand about eleventh March, 1357, after the dissolution of the 
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firm. It is shown by the pleadings that the firm existed at least three 
months before that time. 

We are of opinion that for this reason, and in the interests of justice, 
the cause should be remanded for a new trial, as between the plaintiffs 
ard Walters & Elder, that the question of the character of the sale 
may be determined. 

It is therefore ordered and adjudged that the judgment appealed 
from as to the defendant Marti, be affirmed, that in other respects the 
same be avvided and reversed, the verdict of the jury set aside, and 
the cause remanded for a new trial according to law; the costs of the 
appeal to be paid by the appellees. 








No. 181.—R. L. Griemer, Application for Monition. Opposition of 
JOSEPHINE NICHOLSON et als, 


A third party who makes opposition to a monition sued out by the purchaser at judicial saie, 


must, in order to maintain his opposition, show an injury resulting to himself from the 
sale. 


PPEAL from the District Court, parish of Caddo. Levisee,J. Nutt 


& Leonard, for appellant. Wright & Duncan, for opponents, 
appellees. 


Howe tt, J. R. L. Gilmer having purchased certain lands in the 


parish of Caddo, at a sheriff’s sale, made under a writ of execution 
issued in the suit of Josephine Nicholson and Husband v. Laura J. 
Willis, applied for and published a monition under the statute ot 1855, 
p. 463, which application was opposed by the said Josephine Nichol- 
son and husband on the grounds following : 

First—Because the property described is the only property which 
the defendant possesses, out of which plaintiff in execution can make 
her judgment, and the price for which it was adjudicated, to wit, 
seven hundred dollars, amounting to but a fraction of her said judg- 
ment. 

Second—Because said sale was made contrary to the instructions of 
the plaintiff, who, through her attorneys and agent directed the sheriff 
on the day of sale not to expose the property to sale. 

T hird—Because the said sale was not made according to the adver- 
tisement. 

Fourth—Because said property was not appraised at one-fourth of 
its value. 

Under the view which we have taken of the case, it becomes un- 
necessary to pass on the bill of exceptions of the appellant, Gilmer, to 
the admission of the witness Duncan’s testimony. The evidence in 
the record does not show that the sale in question has caused or can 
cause the opponent, Mrs. Nicholson, any injury, and hence she has no 
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interest in having the saie set aside. There is no proof that the 
property was appraised or sold for less than its value, and it is not even 
alleged that opponent or any other person would give more for it than 
the price at which it was sold. It has been frequently held that judi- 
cial sales ought not to be disturbed, unless the party suing can show 
an injury resulting to him from the sale, as well as an interest in the 
result of the suit. 6 A. 54, 581; 5 A. 260; 3 A. 656, 664; 2 A. 902. 

It is therefore ordered that the judgment appealed from be reversed ; 
that the opposition of Josephine Nicholson and husband be dismissed ; 
that the judicial sale made on the third day of February, 1866, by the 
sheriff to R. L. Gilmer, by virtue of a writ of fieri facias issued in the 
‘ase of Josephine Nicholson and Husband v. Laura J. Willis, No. 6752 
on the docket of the District Court, parish of Caddo, for the sum of 
seven hundred dollars of the following described property, to wit: the 
southwest quarter of northwest quarter of section twenty-three, town- 
ship seventeen, range fifteen, containing forty acres; also, the south- 
west quarter and the east half of northwest quarter and the west half 
of the northeast quarter, section twenty-three, and the east half of 
northeast quarter, section twenty-three; also, the north half of west 
half of northwest quarter, section twenty, township seventeen, range 
fourteen, containing in all four hundred and eighty acres, with all the 
improvements thereon, except the buildings on said land, and one hun- 
dred and sixty acres of said land on which said buildings are situated, 
and which lies immediately adjacent the buildings, the sale of which 
was enjoined by an order of the District Court of said parish in suit of 
L. J. Willis v. Simpson, Sheriff, e¢ al., No. on the docket of said 
court, be homologated and confirmed, and that the opponents pay the 
costs in both courts. 








No. 191.—J. S. Srsrons v. STEAMER R. WuiitE AND OwNeERs. 


The instructions of the attorney of record, who placed the writ of fi. fa. in the hands of the 
sheriff, to retain it after the return day, will protect the sheriff from liability for failing to 
return the writ. 


PPEAL from the District Court, parish of Caddo. Taylor (attorney- 

at-law), presiding, vice Levisee, J., recused. Williamson & Levisce, 

for plaintiff and appellant, 8S. V. Chapman, for defendant and appellee. 

LupeEtine, C.J. This is an action by rule on the sheriff, Nathan 

Hoss, to show cause why there should not be judgment against him for 

the amount of a fieri facias placed in his hands for failing to return 
the writ before the expiration of the return day. 

The evidence shows that R. S. Parham, an attorney at law, received 
the writ, and placed it in the hands of the sheri‘f; that subsequently 
he instituted proceedings in garnishment, to collect the amount of the 
debt; and that he did collect from the parties garnished about thirteen 
hundred dollars. It appears further that the sheriff was directed and 
instructed to hold up the writ, and not return it until after the returr 
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day. In the present suit the plaintiff has denied under oath the 
attorney’s authority to represent him. Whether or not this affidavit is 
sufficient to prove a want of authority in the attorney to act, under 
the circumstances, is immaterial in this case. It is not shown that the 
sheriff had any reasons to doubt the authority of the attorney to act 
in the matter. The writ was placed in his hands by the attorney, and 
the garnishments sued out were obtained by said Parham. These facts 
justified the sheriff in believing Parham was the authorized attorney 
of the plaintiff; and he was the attorney of record. We think the 
instructions of the attorney directing the sheriff to retain the writ in 
his hands should protect him from liability for not returning the writ, 
even if the plaintiff had not ratified the acts of Parham by settling 
with him for the moneys collected by him. Sheriffs have responsible 
and delicate duties to perform; and they should not be mulet in 
damages except when it is clear that they have been derelict in the 
discharge of their duties. 

It is therefore ordered and adjudged that the judgment of the 
District Court be affirmed; and that the appellant pay the costs of 
appeal. 








No. 173.—L. Meyer & Broruer v. Srupson, Sheriff, et. al. 


A sale of immovables has no effect against third parties, until it is recorded in the proper 
office, in the parish where the property is situated. Acts of 1855, page 335 § 2. 


PPEAL from the District Court, parish of Caddo. Levisee, J. 
George Williamson, for plaintiffs and appellees, Looney & Wells, 
for defendants and appellants. 

LupeE.inG, C.J. The plaintiffs have enjoined the sale of property 
seized under a writ of fi. fa. issued in the case of Simon Levy, Jr., v. 
Strauss, et al. They claim to be the owners of the property seized, 
and exhibit, in support of their claim, a notarial act, passed in New 
Orleans, but not recorded in Caddo where the property is situated, until 
after the seizure. They also offered in evidence an act from the 
judgment debtors to one Rothan, the plaintiffs’ vendor, which was 
recorded before the seizure. 

The last act is alleged to be a simulation, and the evidence in the 
record leaves no doubt in our minds that this position is correct. 
Rothan, the brother-in-law of the Strauss, came from St. Louis, where 
he resided, to Shreveport, and in a short time, by successive transfers, 
the Strauss made sales of their real estate, their interest in a steamboat, 
and of all their cottons, scattered in Texas and Louisiana, to said 
Rothan. These sales ‘‘omnium bonorum” are always suspicious. In 
this case the testimony of the witnesses and the acts of the parties 
leave no doubt of the simulated character of the transactions. As 
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against third persons the sale to Meyers & Co. had no effect until 
its registry in the parish where the property is. 7 N.S. 661; 2 La. 
125; 6 R. 314; 6 La. 530; 2 An. 597, 869; 14 An. 833; Swan v. Moor. 

It is not necessary to examine the bills of exceptions taken by the 
defendant. It is, therefore, ordered, adjudged and decreed that the 
judgment of the District Cuurt be avoided and reversed, and that there 
be judgment in favor of the defendants dissolving the injunction, with 
ten per centum on the amount of the execution enjoined, as general 
damages, against the plaintiffs and Rebecca Meyer and D. L. Tally in 
solido, with the costs of both courts. 

Rehearing refused. 








No. 54.—C. McCarry v. Straus and Barr & SrrRavs. 


Where the names of one of the parties toa contract has been signed by a person representing him- 
self to the other as their agent, and the parties whose names have been thus signed specially 
deny the authority in a suit to enforce it, the burden of showing authority in the agent to 
sign the names of the principals, or a subsequent ratification by them falls on the party 
who seeks to enforce the contract. 


PPEAL from the District Court of Caddo Parish. Weems, J. 
James W. Duncan, for plaintiff-and appellee. Williamson & Le- 
visee, for defendants and appellants. 

LupetinG, C.J. The plaintiff sues the defendants in solido for five 
thousand dollars in specie, the value of twenty thousand pounds of 
lint cotton. The claim is based on the following instrument : 

‘* SHREVEPORT, La., May 29, 1865. 

““T have this day sold, and by these presents do bargain and sell on 
my own account and for Baer & Straus, forty bales of good middling 
cotton, averaging five hundred pounds per bale (twenty thousand 
pounds in all), to be delivered immediately if called for, to C. McCarty, 
of this city. Also I sell and transfer on the same account and to the 
said McCarty, forty-seven bales of cotton, marked J. S., now at Mon- 
terey, in Texas, originally stored with A. M. Hull & Co., of Shreveport, 
and removed to Monterey. 

‘¢ Now, it is understood and agreed that if I, the said Jacob Straus, 
or Baer & Straus, shall deliver to the said McCarty twenty thousand 
pounds of good middling cotton in good shipping order in Shreveport, 
or shall pay to him in specie the value of said twenty thousand pounds 
of cotton, estimating the price according to current rates when the 
trade may be opened regularly with New Orleans ; then the sale of the 
cotton named (if money is paid) shall be annulled, and the whole 
eighty-seven bales of cotton shall return and be!ong to Baer & Straus ; 
otherwise the said McCarty can proceed to obtain out of the whole 
amount the value, in the Shreveport market, of twenty thousand pounds 


of good middling cotton as aforesaid. 
“BAER & STRAUS, 


“per JAcoB STrRaAuvs.” 
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And the plaintiff prayed for and obtained a writ of sequestration 
against certain cotton in the possession of Baer & Straus, on the 
ground that he had a privilege on it. 

The defendants filed a motion to set aside the sequestration, on the 
~ ground that the plaintiff had no privilege on the cotton sequestered. 
And by consent the motion was tried with the merits. 

The defendants, Baer & Straus, filed an answer in which, after a 
general denial, they specially deny that the document sued upon 
was signed by them or either of them, or by any one authorized to 
represent them. 

The defendant Jacob Straus filed no answer, and no default was 
taken as to him. 

There was judgment in favor of the plaintiff for four thousand dol- 
lars in specie against all the defendants in solido, and maintaining the 
writ of sequestration issued against the cotton. 

All the defendants have appealed. 

Baer & Straus expressly denied that the instrument sued on was 
signed by them, or by any one who had authority to bind them. It 
was the plain duty of the plaintiff to prove that Jacob Straus was 
authorized by them to bind them, or to prove that they had ratified his 
acts. Theevidence in this record fails to satisfy us that Jacob Straus 
was authorized to bind Baer & Straus, or that Baer & Straus ever rati- 
fied his acts. The acts of a party from which the ratification of a con- 
tract is sought to be deduced, must evince clearly and unequivocally 
his intention to ratify. 17 La. 286, Copeland v. Mickie et al. There is 
no evidence to show that Baer & Straus, or either of them, ever did or 
said anything whereby they manifested an intention to bind them- 
selves. On the contrary, each denied his liability. Besides, the only 
evidence which tends to prove a ratification is the testimony of Wright. 
The contract attempted to be established exceeds five hundred dollars. 
C. C, 2257. 

The judgment against M. Baer and Joseph Straus is erroneous. 

We have already not'ced that no default was taken against Jacob 
Straus, and that no answer was filed by him. No issue having been 
joined as to him, the trial was premature. 

The views we have expressed make it unnecessary to pass upon the 
bills of exceptions taken by the defendants. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided and reversed ; that there be judgment in 
favor of Baer & Straus against the plaintiff, rejecting his demand, and 
that the writ of sequestration be dissolved. 

It is further ordered that this case be remanded to the court a qua, 
to be proceeded in according to law against Jacob Straus; and that the 
plaintiff pay the costs of the sequestration and of this appeal. 
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No. 185.—Grauam & ANDERSON v. THOMPSON WILLIAMS. 


A copy of a deed of trust ard the assignment thereof which is kept in a public office of any 
State, not appertaining to a court, is admissible in evidence in the courts of this State, on 
being properly attested by the keeper of such records, without showing the loss of the 
original. Act of Congress of March 27, 1804. 

By a statute of Mississippi, approved March 13, 1837, copies taken from the record of all instru- 
ments in writing may be received in evidence, and when so received they have the same 
effect as though the original were produced. 

When a statute of another State has once been recognized as law in that State, by a decision of 
the courts of this State, the courts of Louisiana will thereafter take judicial cognizance of 
the statute, and, until it be proved that the law has been changed, will presume it still 
exists. 


A depositary can not be permitted to introduce evidence to impeach the title of the depositor. 


PPEAL from the District Court, parish of Caddo. Weems, J. T. 
T. & A. D. Land, for plaintiffs and appellants. Jones & Harris, 
for defendant and appellee. 

LupE.inG, C. J. The plaintiffs sue the defendant, claiming that 
they are the legal owners of thirty-five bales of cotton left with him 
as depositary by Willis Holmes for Victor F. Wilson. They allege that 
they acquired the title to said cotton by virtue of an assignment made 
in the State of Mississippi to them for the benefit of certain parties 
living in Great Britain. 

They allege that the cotton weighed eighteen thousand seven hun- 
dred and thirty-six pounds, and was worth ten thousand five hundred 
dollars at the time they demanded the cotton from said Thompson 
Williams, and that said Williams has converted the cotton to his own 
use wrongfully. They pray for judgment for the amount just stated, 
with interest from judicial demand. Later the plaintiffs filed a sup- 
plemental petition, alleging that in a judicial proceeding, in which 
they were parties, they obtained an order of court to get possession of 
the cotton which had been left in the hands of the defendant by the 
sheriff as his keeper, and that he is liable to them for the value of the 
cotton, which he fails to deliver. 

The defendant for answer denied all the allegations of the plaintiffs, 
except the genuineness of his receipt attached to the petition. He 
alleged that the contract between Willis Holmes, agent, and Reaves, 
Williams & Johnson was executory only, and that the consideration of 
the agreement to sell was Confederate money, and was null and void. 
For further answer he alleged that the said cotton was seized in the 
suit of James v. Wilson, and that this respondent, in ignorance of his 
rights, was employed by the sheriff to remove it from defendant’s 
plantation to Shreveport. That he commenced removing the cotton, 
and during his absence from home with the first load of cotton the re- 
mainder, of the cotton, twenty-eight bales, was stolen or carried away 
from his plantation against his will and without his knowledge or fault. 

The case was tried by a jury, who rendered a verdict in favor of de- 
fendant. The judgment of the court was in conformity to the verdict, 
and the plaintiffs have appealed. 
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On the trial the defendant retained bills of exceptions to the ruling 
of the court, permitting the records in the suit of James v. Wilson to 
be filed in evidence. The objections urged were irrelevancy and inad- 
missibility. We think the judge correctly received the evidence. The 
defendant took another bill of exceptions to the ruling of the judge a 
quo, receiving in evidence the assignment executed in the State of Mis- 
sissippi, on the following grounds: First, that the copy offered was 
unaccompanied by proof that, by the laws of Mississippi, such a copy 
was admissible in evidence in that State; second, that it was only a 
copy of a copy; third, that there was no proof of the signature of P. 
Anderson, one of the trustees, nor of the signature of R. McDowell ; 
fourth, that the original was in the possession of the plaintiffs, and they 
had to account for its loss before they could introduce a copy ; fifth, 
that a deed of trust is not recognized by the laws of Louisiana unless 
first shown that such deeds are valid in the State where it was executed. 

First—The act of Congress, passed in conformity with the constitu- 
tion declares that ‘“ the records and judicial proceedings authenticated 
as aforesaid, shall have such faith and credit given to them in every 
court within the United States as they have, by law or usage, in the 
courts of the States from whence the said records are or shall be taken. 
Act twenty-sixth March, 1790. By the act of Congress of twenty-sey- 
enth March, 1804, it is provided that “all records and exemplifications 
of office books which are or may be kept in any public ottice of any 
State not appertaining to a court, shall be proved or admitted in any court 
or office in any other State by the attestation of the keeper of said records 
or books, and the seal of his office thereto annexed, etc., and said 
records and exemplifications authenticated as aforesaid, shall have such 
faith and credit given to them in every court and office within the 
United States as they have by law and usage in the courts or offices of 
the States from whence the same are or shall be taken.” 

The assignment was recorded in the State of Mississippi, and was 
duly authenticated, and it was properly received in evidence. 11 R. 
259; 7 An. 147, Smith v. McWaters. 

It is a sufficient answer to the second objection to say that the act of 
Congress makes no such exceptions, but seems to contemplate the re- 
ception of a copy of the record. 7 An. 147. 

Third—The presumption is that the officer who recorded the deed in 
Mississippi did his duty. 

Fourth—Under the act of Congress it is not necessary to produce the 
original deed, or to account for its loss. 11 R. 259. 

Fifth—This objection goes rather to the effect of the deed than to its 
admissibility. However, this court has often recognized the validity of 
such deeds. 7 Rob. 1; 8 R. 262; 4 An. 254. 

The plaintiff retained a bill of exceptions to the ruling of the court 
admitting evidence to show what was the consideration paid for the 
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cotton by Willis Itolmes, agent, on the grounds that the receiptannexed 
to the petition shows that defendant held possession of the cotton as - 
bailee of the purchaser under written contract of bailment ; that conse- 
quently he can not question the title of his bailor ; that the contract was 
an executed contract as between the sellers of the cotton and Wilson, 
agent for the Southern Railroad Company; that the plaintiffs acquired 
the cotton from said company on the faith of the cotton receipt, which 
declared that defendant held possession of said cotton as the bailee for 
the purchaser and subject to his order, and that the defendant is thereby 
estopped from denying or questioning the truth of the statements in 
the receipt. We think the evidence should not have been received. 
The sale between Reaves, Williams & Johnson and Willis Holmes, 
agent, was completed at the time the receipt was given. The parties 
had executed their contract for the sale of the cotton by receiving the 
price and delivering the cotton. At whose risk was the cotton after 
the execution of the receipt annexed to the petition? Unquestionably 
the loss would not have been the sellers’ if the cotton had been 
destroyed. C.C. 1903, 2442, 2443. Neither can a depositary question 
or impeach the title of the depositor. C. C. article 2921. 

Thedefendant does not pretend that the receipt was given in error, 
or that its statements are not true as against himself and those whom 
he represents. ‘‘A man’s actions and representations will be presumed 
to correspond to the truth. They are in all cases evidence of the 
fact ; and when a party has induced another to act on the faith of such 
representations, and when he can not show the contrary without a 
breach of good faith and common honesty, such representations are 
usually absolutely conclusive.” 5 R. 523; 1 An. 11; 6 An. 274; 4 An. 
293, Gales v. Christy. 

The plaintiffs took a bill of exceptions to the charge of the judge to 
the jury. The portion of the charge objected to was ‘that the deed 
of trust offered in evidence by.the plaintiffs was without effect as proof 
of title in the trustees, although authenticated as required by the act of 
Congress of twenty-seventh March, 1804, and did not dispense the 
plaintiffs from producing the original deed of trust in evidence, and 
showing that it was receivable in evidence in the State of Mississippi.” 
We have already said this act was properly received in evidence. And 
such faith and credit to it should be given as it would have in the courts 
of Mississippi; and in Smith v. McWaters this court said: A statute 
of the State of Mississippi, approved thirteenth May, 1837, provides 
that copies of all recorded deeds, conveyances, bonds aud other instru- 
ments of writing which are now or may hereafter be permitted toe be 
recorded shall, when certified by the clerk in whose office the record is 
kept, be received in any court of law or equity in this State, and be as 
available without accounting for the absence of the original as if the original 
were then and there produced. We think the copy from the record was 
intended by this act.” 7 An. 147. 
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In Arayo v. Currell this court said: ‘*‘ When a court knows nothing 
of the laws of a country it presumes them to be the same as those of 
its own. This is the general rule, and the presumption rests on the 
ignorance in which it is of any other. If it has judicial knowledge of 
a law of a particular country the presumption does not exist.” Weare 
bound to take judicial cognizance of the existence of the statute quoted 
in the case of Smith vo. McWaters, and until it be proved that the law 
has been changed we will presume it still exists. 1 La. 541, 255; 4 
An. 129. 

The charge to the jury was erroneous. We believe that the ends of 
justice will be subserved by remanding the case to the District Court 
to be tried in accordance with law. 

It is therefore ordered that the judgment of the District Court be 
annulled; that the verdict of the jury be set aside, and that this case 
be remanded to the District Court to be proceeded in according to law. 
It is further ordered that the appellee pay the costs of appeal 








No. 69.—JENKINs v. Howarp. 


Where the order fixes the amount of the bond for a devolutive appeal, and the amount required 
by law for a suspensive appeal, and the bond given is for an amount less than that required 
by law for a suspensive appeal, the appeal will not be dismissed but will be declared 
devolutive only. 

Two parties having formed a commercial partnership in a single transaction, and having by 
mutual coasent made a partition between them, may enforce their respective claims against 
each other without bring.ng suit for a settlement of the partnership, 


PPEAL from the Tenth Judicial District, parish of Caddo. Weems, 
J. Aleck Boarman, for plaintiff and appellant. Looney & Wells, 
for defendant and appellee. 

TALIAFERRO, J. The defendant is sued for $750, which the plaintiff 
alleges defendant owes him on account of a partnership transaction. 
The defendant denies owing the plaintiff anything, and claims from 
him in reconvention $210, that being one half the costs of hauling cer- 
tain cotton which defendant avers he paid on joint account. There 
was judgment rendered against the plaintiff on his demand and in 
favor of the defendant for his reconventional demand. The plaintiff 
has appealed. 

There is a motion to dismiss the appeal on the ground that the bond 
is defective for the reason that it was expressly given for a suspensive 
appeal, being limited as to the extent of the obligation. 

A motion was made by the appellant for an appeal suspensive and 
devolutive. The order granted a suspensive appeal with bond inthe 
amount fixed by law. The bond for a devolutive appeal was fixed at 
one hundred dollars. The bond executed by the appellant is for $300. 
It is insufficient for a suspensive appeal, but suffices for a devolutive 
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appeal. The motion to dismiss is therefore overruled. The facts of 
this case are that the plaintiff and defendant during the summer of 
1865 embarked in a cotton adventure, a single operation, and the only 
one they made. This was the purchase of seventy bales of cotton 
which were to be sold again on their account. This lot of cotton was 
purchased in the parish of DeSoto and hauled to Shreveport, where it 
was deposited in care of Boisseau. Boisseau, called as a witness, stated 
that Howard, who, it appears, was the principal acting partner of the con- 
cern, directed him to ship thirty-five bales of the cotton on his account 
to Carroll, Hoy & Co., in New Orleans, which was accordingly done ; 
that Howard further instructed him to hold the remaining thirty-five 
bales to the order of Jenkins, who subsequently expressing no dissatis- 
faction at the course pursued by Howard, instructed witness to ship 
the remaining cotton on his account to the house of John Philips in 
New Orleans, which instruction was complied with. The cost of haul- 
ing the cotton was $420, which was paid by Howard. It appears that 
the lot of cotton shipped by Howard to Carroll, Hoy & Co. vrought 
$7928 69 net; and that the net proceeds of the lot shipped by Jenkins to 
John Philips were $6735 77. The half of the excess in proceeds of the 
cotton shipped by Howard over that shipped by Jenkins the latter claims 
he is entitled to, to make him equal in receipt of profits. A single 
adventure of the character of that made by these parties, a commercial 
operation, where the purpose is to buy and afterward to sell the com- 
modity for profit constitutes the parties commercial partners, and creates 
a commercial partnership quoad the single transaction. Then, if not 
otherwise rendered unnecessary by the acts of the parties who were 
alone interested, a formal settlement of the partnership affairs should 
have preceded a partition of the assets. This the plaintiff does not ask 
for in his petition. He treats the partnership as at an end, its affairs as 
liquidated, and its effects ready for division between the partners. The 
partition, however, the defendant contends, was made by inutual con- 
sent, from the fact that each partner took thirty-five bales of cotton 
and had them sold on his separate account, leaving only the expenses 
incurred on account of the cotton to be adjusted by the parties. We 
are inclined to think this to be the proper construction to be given the 
acts of the parties and to approve the judgment of the lower court. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 
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No. 172.—StTate v. LEoro.tp LOEB et als. 


An order of the judge authorizing the sheriff to discharge the prisoner on giving bond, in a 
fixed amount, is a sufficient authority to the sheriff to receive the bond and file it in court, 
and the sureties on the bond having obtained the prisoner’s release, on this construction, 
are debarred from setting up this defense in a suit for the forfeiture of the bond. 

The condition in a bond of release ‘‘that the prisoner shall not depart without leave of the 
court,” will bind the sureties, although the offense is not accurately described in the body 
of the bond. 


PPEAL from the District Court, parish of Caddo. Levisee, J. 
James 8. Ashton, District Attorney, for the State. R. J. Looney, 
for defendants and appellants. 

Howe, J. Leopold Loeb was indicted for willfully and maliciously 
setting fire to and burning a dwelling house of one Eberstadt, in the 
night time, the house being occupied, in part, as a dwelling by one 
Rodmore, and in part as a store by the accused. 

He was tried and the jury failed to agree. He applied, by writ of 
habeas corpus, for the privilege of bail, and the judge a quo made an 
order that he be admitted to bail in the sum of $3000, and that the 
sheriff be authorized to take the bond. He then applied for a reduc- 
tion of bail, and the judge, setting aside his previous order, made the 
following : 

‘That the sheriff of Caddo parish be authorized to discharge said 
Loeb from custody on his giving bail, conditioned as the law directs, 
in the sum of two thousand dollars (32000).” 

The bond was given with the appellants as sureties, and the accused 
having failed to appear for trial, judgment was rendered on the bond 
against the principal and the appellants for the amount thereof, with 
costs. 

The appellants assign for error : 

First—That there is no bond given by and with the approval of the 
District Court or certified by the judge of said court. 

Second—That the bond was not taken by any person authorized to 
take or approve the same. 

T hird—That the bond was given for and on the condition that the 
principal appear and answer toa different charge from that found in 
the bill of indictment, and to a charge that does not violate any 
criminal law of Louisiana. 

As to the first and second objections, it appears by the order quoted 
that the judge fixed the amount of the bond, and authorized the sheriff 
to release the accused upon the bond being given. It would seem that 
an authority to discharge a prisoner upon a bond being furnished in. an 
amount fixed, included an authority to receive the bond and file it in 
court. Be this as it may, however, the facts of this case are quite as 
strong against the appellants as those in the State v. Ainslie, 13 Ann. 
298. In that case it was held that the sheriff, or even his deputy, in 
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whose eustody the accused was when the order, designating no person 
to take the bond, was rendered, might take it; and that neither the 
accused nor his sureties, who, by so construing the order, have 
obtained the former’s release, can gainsay a construction on which 
they have themselves acted. 

It is strenuously contended by the counsel of appellants that this 
decision is incorrect and ought to be overruled, but an examination 
has satified us of its correctness, and we consider it conclusive of this 
branch of appellant’s case. The first and second grounds, therefore, 
upon which they ask for a reversal of the judgment cannot be main- 
tained. 

Nor do we think the third point is tenable. The bond recites that 
**a charge has been exhibited against the above named L. Loeb by the 
State of Louisiana for the crime of arson.” The word arson has an 
unmistakable meaning. It is the voluntary and malicious burning of 
the house of another. Chitty on Criminal Law, p. 1121. With this 
offense the accused in this case was charged, and it is doubtful whether, 
under the law of 1858, under which the indictment was found, he was 
charged with anything more. See Acts of 1858, §§ 1, 2, 3. 

But, in the case of Ainslie, cited above, where the accused was 
charged with uttering and publishing a false and forged order, and the 
bond recited only a charge of forgery, the court said that, if the 
offense was not accurately described, ‘ still the condition was also that 
the accused should not depart without leave of the court, and having 
violated this condition of the bond, he and his sureties are equally 
bound,” and cited State v. Redding, 8 Ann. 79, which, in turn, refers 
to 1 Chitty, Criminal Law, 103. 

In the case at bar the bond contains the same condition. 

For these reasons it is ordered and adjudged that the judgment 
appealed from be affirmed with costs. 








No. 62.—Reusen Wuuite, Under Tutor, v. Vicrorra E. Nessir et al. 


The sale of the property of a minor by the tutor, for Confederate notes as the consideration, is 
an absolute nullity ; and the minor may sue for and recover back his property, or its value 
from the vendee after delivery. 


PPEAL from the District Court, parish of Caddo. Weems, J. 
Moncure & Flanagan, for plaintiff and appellee, Looney & Wells, 
for defendants and appellants. 

Howe, J. The plaintiff as under tutor of the minor, Robert Nesbit, 
instituted this suit against the natural tutrix, Mrs. Victoria E. Nesbit, 
and against the codefendant, Auguste Voinche, alleging that the latter 
pretended to have purchased from Mrs. Nesbit certain cotton, the prop- 
erty of the minor, and was about to remove it, and he prayed that the 
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cotton might be sequestered and the rights of the minor thereto recog- 
nized and enforced. Alleging also various acts of unfaithfulness on 
the part of the tutrix, he prayed for her removal and the appointment 
of a tutor. In the progress of the suit this removal was made; and 
Thomas H. Pitts was appointed tutor, qualified, and permitted to 
prosecute the action. 

The property sequestered was bonded by the defendant Voinche and 
delivered to him by the sheriff. 

There was judgment in favor of the dative tutor, Thomas H. Pitts, 
against the defendant Voinche for the cotton sequestered, and in the 
event of its non-delivery for its value, with interest from the date of 
the judgment, and the defendant Voinche appealed. 

The testimony in the case makes it sufficiently clear that the cotton 
in controversy was the property of the minor, a child of tender years; 
that the defendant Mrs. Nesbit undertook to sell it to Voinche on the 
fourth of February, 1864, for Confederate money; that during the 
absence of Mrs. Nesbit from the plantation, about December 10, 1865, 
Voinche attempted to remove it, and that it was sequestered at certain 
gin houses in the neighborhood. Under such circumstances the trans- 
action as to the minor was a complete nullity, and could confer no 
rights whatever on the pretended vendee. The fact that the property 
had been removed by the vendee cannot avail him in this case. If 
Robert Nesbit had been of age and had himself been the vendor, the 
court declining to hear him allege his own turpitude, might have 
refused to interfere with the possession of Voinche, resulting from a 
sale, the consideration of which was illegal. But the minor in this case 
was no party to the pretended sale; and the maxim nemo allegans, 
etc., can not be opposed to the plaintiff. 

For the reasons given it is ordered and adjudged that the judgment 
appealed from be affirmed with costs. 

Rehearing refused. 


No. 32.—Scuwartz, KaurrMan & Co. v. Marx Barr. 


In order to avoid liability for the loss of cotton on storage, the warehouse keeper must show 
that the loss occurred without his fault. He can not be relieved by showing that the loss 
occurred by an overpowering force. He must also show that he used all possible meaus » 
preserve it. 


PPEAL from the District Court, parish of Caddo. Weems, J. John 
W. Jones, for plaintiffs and appellees, Looney & Wells for defend- 

ant and appellant. 

Howe tt, J. This suit is brought on the following instrument: 
“The underigned, Marx Baer, of Shreveport, La., acknowledges to 
be justly and lawfully indebted to Messrs. Schwartz, Kauffman & Co., 
of New Orleans, in the full sum of ten hundred and seventy dollars and 
76 
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ninety-one cents; for the liquidation of said debt, I hereby bind myself 
to hold, subject to the order of Schwartz, Kauffman & Co., an equiv- 
alent amount of cotton, at the rate of, say, ten cents per pound; 
said cotton to be delivered whenever called for, and as before stated, 
to be entirely under the control of Schwartz, Kauffman & Co., they 
paying me storage for holding the number of bales to cancel their claim 
against me, until such time as delivered to them or their order. The 
storage above to commence from this day, and the article of cotton to 
be that known in the market as middling quality. 

“Done in New Orleans on the nineteenth day of February, 1862, 
and signed in presence of witnesses. 

(Signed) “SCHWARTZ, KAUFFMAN & CO. 
“M. BAER.” 


Plaintiffs ask for the delivery or value of the cotton. 

Defendant, besides the general denial, alleges a discharge of his 
obligations, or delivery to and acceptance by plaintifis of said cotton, 
and avers that by an overpowering force, after the weighing, marking 
and storing of the cotton in plaintiffs’ name, it was moved from 
Shreveport beyond his control, and if it has been lost, it was not by 
his neglect. Judgment was rendered against him for $3319 80, with 
costs, and he has appealed. 

It is shown that, on the twenty-eighth of April, 1862, the defendant 
caused twenty-two bales of cotton weighing ten thousand five hundred 
and twenty-four pounds and then stored in the warehouse of Howell 
& Buckner, in Shreveport, to be marked for and transferred on the 
books of the warehouse to plaintilts; took a warehouse receipt there- 
for and inclosed it on that day in a letter to plaintiffs in New Orleans. 
This letter appears not to have been received. The city of New Orleans 
was about that time taken possession ot by the Federal forces, to the 
knowledge of defendant, while Shreveport remained in the possession 
of the Confederate forces until May or June, 1865. 

This action of the defendant did not change his obligations to the 
plaintiffs, and did not amount to a delivery as contemplated by his 
agreement in writing. He was bound to hold the cotton subject to 
their order and control, and was entitled to storage until delivered to 
them or their order. 

It appears that he had other cotton in the same and two other ware- 
houses, and admitting that it was all removed by overpowering force, 
he was bound to give the same care to the cotton set apart by him for 
plaintiffs as to his own, and to be relieved from his contract with plain- 
tiffs he must show that the cotton was lost without his fault. This he 
has not done. Having taken upon himself the custody of the cotton 
until delivered to plaintiffs, he was bound to use due diligence in pre- 
serving it for them, until that event, unless they were in fault in 








NATCHITOCHES, AUGUST, 1869. 


Schwartz, Kauffman & Co. v. Marx Baer. 








demanding it. They seem to have demanded it as soon as circum- 
stances would permit, and defendant has not satisfactorily accounted 
for its non-delivery. Judgment should be changed so as to give him 
the alternative of delivering the cotton as is asked for in the amended 
petition and reserve to him the right to claim any storage due him. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintifis have judgment against defendant for the delivery 
of ten thousand seven hundred and nine pounds of cotton, of middling 
quality, or, in default of such delivery, for the sum of three thousand 
three hundred and nineteen dollars and eighty cents, with legal 
interest from judicial demand, eighteen dollars cost of commission, 
and costs in the lower court, reserving to the defendant the right to 
claim storage according to the stipulations of the contract sued on. 
Costs of appeal to be paid by appellees. 








No. 33.—J. M. JurtLarp v. MArRx BAEr. 


A warehouse keeper gave a receipt to the depositor for cotton received on storage “with the 
stipulation in the receipt ‘to be delivered in the same condition and order on presentation 
of this receipt or order.’”” The depositor subsequently received a portion of the cotton, 
for which he gave a receipt. Held—That the presentation of the order and the delivery of 
a part of the cotton was a sufficient putting in mora of the whole amount to be delivered. 


PPEAL from the Tenth Judicial District, parish of Caddo. Weems, 
J. Wright & Duxcan, for plaintiff and appellee. Looney & Wells, 
for detendant and appellant. 

TALIAFERRO, J. The plaintiff sues the defendant on the following 
obligation : 

** Received in good order and condition, for storage on my planta- 
tion, six miles above this place, for account of Mr. J. M. Juillard, of 
Paris, France, to be delivered in the same condition and order on pre- 
sentation of this receipt or order (fire and war risks excepted) at the port 
of Shreveport, Louisiana, marks JJ., one to sixty-eight—(68) sixty- 
eight bales of cotton (32,000 pounds). 

: “M. BAER. 

SHREVEPORT, La., March 1, 1865.” 

The plaintiff on the twenty-seventh June following, indorsed upon 
this instrument the following : 

“ SHREVEPORT, June 27, 1865. 

“Received from Mr. M. Baer, forty-six bales of cotton weighing 
19,345 pounds, purchased of him. 

: ** JUILLARD.” © 

And below this indorsement Baer signed the following obligation : 

““SHREVEPORT, June 27, 1865. 

‘I do hereby bind myself to deliver to Mr. J. M. Juillard 12,655 

pounds of cotton, the balance due on the within bill of sale, within 
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thirty days from date, said cotton to be delivered to Mr. J. Juillard in 
Shreveport, free of charges, in bales and in good shipping order and 
condition. 

‘““M. BAER.” 

The defendant filed a general denial. He avers that the contract 
was illegal and contrary to the laws of the United States, and contrary 
to good morals. 

The plaintiff had judgment and the defendant appealed. 

We see no force in the defense. It is not shown by proof that there 
was illegality in the contract. The ground taken in argument on the 
question of putting in delay is entitled to more consideration, but we 
are inclined to the opinion there was a sufficient putting in delay. The 
receipt ‘‘to be presented” as preliminary to the delivery, we doubt 
not was presented at the time the forty-six bales of cotton were 
delivered. This was a putting in mora for the whole amount to be 
delivered, and as the extension of thirty days was for the benefit of 
the defendant, no further demand or putting in mora was required. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs. 








Succession OF C. W. STAUFFER. Opposition of Kats M. Jonss et al. 


ae from the Parish Court of the parish of Natchitoches. 


Dissenting opinion of Mr. Justice Wyly : 

I cannot concur in the opinion rendered by the court in this case. 

I understand from the pleadings and the admissions of the parties 
that this is simply a contest for the distribution of a certain fund in 
the hands of the administratrix of the succession of Cyrus W. Stauffer, 
which fund was derived from the sale of the individual property of the 
deceased and his share of the goods and assets of the partnership of 
Stauffer & Co. It is merely a contest of the creditors for the fund. 
The opponents allege in their petition ‘ that the assets of said succes- 
sion are composed principally of the partnership property and the 
proceeds thereof ;” and they pray that the claim of the widow and 
minor may be rejected, “ as a privilege upon the general funds or assets: 
of the succession,” and that it be restricted to the fund arising from 
the sale of the individual property. 

The record shows that the-property inventoried in Stauffer’s succes- 
sion consisted of his individual property and his share of the goods 
and assets belonging to Stauffer & Co., which were sold and which 
constitute the fund now to be distributed. Among the admissions in 
the record is the following : 

“It is further admitted that there is no property belonging to 
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the succession of said C. W. Stauffer except that contained in the 
inventory.” 

The issue before the court then, is, not whether the fund in question 
belongs to Stauffer’s succession—that has been admitted—but the 
contest is how shall the fund be distributed ? 

The administratrix offers her tableaux setting out the amount on 
hand derived from the sources aforesaid, and placing therein the 
claims and rank of the different creditors competing for the fund, viz.: 

Firs‘—Succession creditors, such as court charges, expenses of last 
illness, and the widow and minor’s claim against the succession for 
$1000, under act of 1852; 

Second—Partnership creditors claiming a privilege on that part of 
the fund derived from sale of partnership assets ; 

T hird—Ordinary creditors of the decea ed. 

The only question is, how shall these funds be distributed ? 

To which class of creditors shall they be paid; or which class shall 
have precedence on te tableaux ? 

Debts of a succession are of a higher dignity than those of the 
deceased and shall have preference. 10 L. 441; 3 M. 364. 

The claim of the widow and minor is a succession debt. Stauffer 
owed them nothing. In like manner he owed nothing for funeral 
charges and court charges, but the succession owes them. The law 


has made the claim of the widow and minor a preference debt of the 
succession. 


It only accrued when there was a succession, and its rank is fixed by 
law, which says: ‘‘ the widow or legal representative of the children 
shall be entitled to demand and receive from the succession of their 
deceased father or husband a sum, which, added to the amount of 
property owned by either of them in their own right, will make up the 
sum of one thousand dollars, which amount shall be paid in prefere :ce 
to all other debts, except those for the vendor's privilege and expenses 
incurred in selling the property.” 

The law has specially given the widow and minor’s claim precedence 
over funeral charges, expenses of last illness and all other debts of the 
succession, except the vendor’s claim and expenses of selling the 
property. 

The general law of commercial partnership gives partnership 
creditors a privilege and pledge on the partners!» assets. 

Under this law the opponents, who are admitted to be partnership 
creditors, have a preference on that part of the fund which the succes- 
sion derived from the sale of partnership assets. They are never- 
theless creditors of the succession, whose claims have been allowed and 
who are now claiming preference on a certain fund, just as a mortgage 
creditor would claim a preference on a fund derived from the sale of 
the property covered by his mortgage. 

The rights of the opponents rest merely upon commercial law. 
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The rights of the widow and minor are based upon a special statute 
enacted as late as seventeenth March, 1852. 

This I regard as a modification of the commercial law so far as it 
affects the rank of partnership creditors competing with succession 
creditors for a certain fund belonging to a succession. 

But whether it be a modification, in this regard, of the commercial 
law or not, the statute of the State has been enacted and we are bound 
to enforce it. It is plain and clear. The widow and minor shall 
demand and receive from the succession of the deceased father or husband 
the amount fixed in the statute in preference to all other debts, except 
that of the vendor and the expenses of selling the property. 

The authorities relied on by the opponents relate to the right of the 
partner or his creditors in the partnership property. They show that 
neither the partner nor his creditors, of whatever rank, can take prece- 
dence over the partnership creditors. 

But the claim of the widow and minor is a succession debt, and not 
the claim of heirs or creditors of the deceased partner. I do not think 
the case of the United States v. Baulos applies to this case. That was 
only a privilege claim against the partner. 

The whole question turns upon the fact which I consider the parties 
have conceded, to wit: does the fund in dispute belong to the succes- 
sion of Stauffer. Of this I have no doubt. 

‘* Succession signifies the es‘ate, rights and charges which a person 
leaves after his death, whether the property exceeds the charges or the 
charges exceed the property, or whether he has only left charges 
without property.” Civil Code, 868. 

Stauffer was individually or solidarily bound for all the debts o/ 
Stauffer & Co., and even without assets these alone would have consti- 
tuted his succession. 

I therefore consider that the fund in contest belongs to Stauffer's 
succession and should be a: plied to t!.e claim of the widow and minor 
under the act of seventeenth March, 1852. 

For the foregoing reasons I dissent from the opinion just rendered 
in this case. 


Note—See opinipn of the court reported at page 520. 
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No. 636.—Epwarp Simon, Administrator v. Witt1am F. Hair.eica, 
Sheriff, et als. 


The burden of showing the incapacity of a judge to act as such, falls on the party who alleges 
such incapacity. 
The stipulation in an act of mortgage of two per cent. to cover attorney’s fees, if resort be had 


to legal proceeding, is made in favor of the creditor, and is collectable with the principal 
debt. 


Negotiable notes, which are identified with the notarial act of mortgage given to secure their 
p3yment, make full proof of themselves. 


PPEAL from the Third District Court, parish of St. Mary. Gates, J. 
L\ De Blane & Perry, Gary & Fournet and A. L. Tucker, for plain- 
tiff and appellant, Thomas J. Cooley and McMillan & Massy, for de- 
fendants and appellees. 

TaLiaAFeRRO, J. The plaintiff obtained an injunction restraining 
the sheriff of the parish of St. Mary from selling certain lands seized 
by him under an order of seizure and sale directed to him, and ren- 
dered on the petition of several creditors of the plaintiff’s father 
during his lifetime. 
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The grounds set forth for the injunction are various. It is alleged 
that the order was rendered by a person not legally in office as Dis- 
trict Judge of the Fourth Judicial District at the date of the order; 
that, assuming to act in place of the Judge of the Third Judicial 
District, within which the property seized is situated, his action is null, 
for the reason that the Judge of the Third District had not resigned 
his office at the time of the rendition of the order. 

That no authentic evidence was presented showing that at the time 
the order of seizure and sale was applied for and obtained, the Judge 
of the Third Judicial District was functus officio. That the two per 
cent. on the amount recovered, stipulated to be paid as attorney’s fees 
in the event of compulsory proofs being resorted to, is not due to the 
plaintiff but may hereafter become due to the attorneys employed to 
prosecute the claims; and that the plaintiff in the case has quoad hoc 
no cause of action. 

That the per centage as attorneys fees being contingent upon the 
amount recovered, no authentic evidence could be adduced showing 
the amount of the attorney’s fees, and as regards this unliquidated 
claim an order of seizure could not legally issue. 

It is also urged that there is no authentic proof of the transfer of 
the notes. The judgment of the lower court dissolved the injunction 
and awarded five per cent. damages in favor of the defendants against 


the plaintiff and his sureties. From this judgment the plaintiff 
appealed. 

The plaintiff’s allegation of want of legal right in the Judge of the 
Fourth District to issue the order, does not appear to be sustained by 
the evidence. 


The objection that there was no authentic proof before him showing 
a vacancy in the office of District Judge of the Third District we do 
not think tenable. The fact which authorized him to act in the con- 
tingencies enumerated in the act of the Legislature of 1860, must be 
presumed to have been derived from sources altogether reliable. The 
presumption of the right has not been overturned by the plaintiff’s 
evidence. 

The act of mortgage recites that two per cent. shall be paid on the 
amount to be recovered if resort be had to legal proceedings, and this 
to defray attorneys’ fees. 

The sum thus fixed is ascertainable and capable of being made 
certain. 

The attorney’s fees thus provided for are exigible with the principal 
Cebt, and are stipulated in favor of the creditor to secure him against 
the expense he would nece.sarily incur, il, through the default of the 
debtor, he should be compelled to judicially enforce the obligation. 

The notes sued upon are negotiable instruments drawn by the maker 
to his own order, and endorsed by him, and are identified with a nota- 
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rial act of mortgage given to secure their payment in favor of the 
payee or any future holder. 

It has been settled that such negotiable instruments accompanied 
with the act of mortgage make full proof of themselves. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 

Rehearing refused. 


No. 638.—STaTE OF LOUISIANA v. EASTON HOFFPAUER. 


All objections to the informalities which may have occurred, in the formation, drawing or 
summoning of the grand jury must be made on the first day of the term of the court and 
not afterwards. Revised Statutes, page 296. 

Where the venire from which the grand jury is drawn is composed of legally qualified jury- 
men, it will not be set aside on objections made after the first day of the term. 


PPEAL from the Eighth Judicial District Court, parish of Ver- 
wnilion. Bailey, J. EH. D. Estilette, District Attorney, for the 
State, R. F. Patton, ., iliam & E. Mouton, for defendant and appellant. 
TALIAFERRO, J. The defendant in this case was indicted for assault 
and battery, found guilty and sentenced to pay a fine of five hundred 
dollars, or in default thereof to be imprisoned three months in the 


parish jail. 

Previous to the trial the defendant by his counsel moved to quash 
the indictment on the ground that the grand jury which presented the 
indictment was not a legally constituted body fur the reason that it 
was drawn from a venire that had been formed under a law which was 
.epealed and not in force at the time the grand jury was drawn. 

The motion to quash was overruled bythe judge a quo, who assigned 
as ground ior his action that the venire having been drawn before the 
law changing the manner of drawing juries in the parish of Vermilion 
was approved or took effect, it was properly drawn. That the objec- 
tion, if a good one, came too late, as it should have been by challenge, 
to the array on the first day of the term. The appeal comes up on a 
bill of exceptions taken by the defendant to the ruling of the court. 

The facts appear to be that the venire in question was drawn on the 
seventh day of March, 1866, under the act of 1855, which provides that 
the venire of forty-eight jurors to be drawn for an ensuing term of 
court shall be drawn from ballots taken from a list of all the qualified 
voters not exempt, of the parish. Revised Statutes, p. 294, sec. 3. 

On the eighth day of March, 1866, the day after the. drawing of the 
venire as above stated, an act of the Legislature was approved pro- 
viding that in the parish of Vermilion the forty-eight jurors to be 
drawn prior to each term of the District Court shall be drawn from 
ballots taken from the names of only one hundred and fifty qualified 
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voters of the parish not exempted by law. This act repealed all tormer 
laws on the same subject matter, and took effect from the date of its 
passage. Acts of 1866, p. 114. 

The grand jury that found the bill in this case was drawn on the 
ninth of April, 1866, from the venire drawn on the seventh of March 
preceding, under the law of 1855. 

It seems clear that the drawing of the venire on the seventh of 
March was in every respect a legal act, having been performed under 
and in conformity with a law in force at the time the act was per- 
formed. But the law which legalized the act was not in force on the 
ninth of April following, when the grand jury was drawn having been 
repealed and suspended by another law in force on the ninth of April, 
and which is essentially different from the former law, especially in the 
matter of the formation of the venire. The venire however from 
which the jury was drawn was composed of persons competent to sit 
on juries, and the grand jury so drawn was composed of legally 
qualified jurymen. The informality objected to might have been 
successfully urged on the first day of the term, but that not having 
been done it was too late to interpose the objection afterwards. The 
act of 1855 (Revised Statutes, p. 296), provides that “all or any objec- 
tions which might or could be made on account of any defects or in- 
formality which may have occurred either in the formation, drawing or 
summoning of juries, or any defect whatsoever in the construction of 
said juries shall be made on the first day of the terms of the said Dis- 
trict Courts, and not afterwards. We think the judge a quo correctly 
overruled the exception. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs. 





No. 729.—ELLEN EDWARDS AND HusBAND v. FIELDING EDWARDS, 
Natural Tutor. 


The Parish Court is without jurisdiction where the amount involved is above five hundred 
dollars. 

A judgment rendered by a court without jurisdiction ratione materia 1s « nullity, and cannot 
be revised on appeal. 


PPEAL from the Parish Court of the parish of Avoyelles. Edwards, 
Parish Judge. Taylor & Thorpe, for plaintiff and appellee, A. B. 
Trion, tor defendant and appellant. 

Wyty, J. The plaintiff sued the defendant, her natural tutor, tor 
the value of the dotal property of her mother, estimated in the mar- 
riage contract at nine hundred and eighty dollars; also tor a sum of 
money and the value of certain property donated (propter nuptias) by 
the defendant to her mother in said marriage contract; also to recover 





OPELOUSAS, SEPTEMBER, 1869. 


Ellen Edwards and Husband v. Fielding Edwards, Natura! Tutor. 





the sum of one hundred and eighty-seven dollars and eighty-three cents 
received by the defendant in right of her mother, being an inheritance 
coming to the latter from the succession of her parents. 

The defendant denied that the mother of plaintiff ever brought in 
dowery the sum claimed; also denied that he made the marriage settle- 
ment as alleged, and averred that he was then insolvent, and the 
declaration in the marriage contract that his wife brought to the mar- 
riage the sum named, was false and fraudulent, she being without 
funds; and the declaration that he made to her a donation on account 
of the marriage was also false and fraudulent, and intended to defraud 
his creditors, and that his deceased wife was a party to the fraud. 

He also set up in compensation the amount of funds expended by 
him in support of the plaintiff, his daughter, and also the value of 
certain personal property which he has given her. 

The court rendered judgment in favor of plaintiff for two thousand 
two hundred and twenty-five dollars and eighty-three cents, and recog- 
nized her tacit mortgage. 

The defendant has appealed. 

Our attention has been called to the fact that the cause was tried by 
the Parish Court which was without jurisdiction, the amount in dis- 
pute far exceeding the sum of five hundred dollars. Art. 87, Constitu- 
tion. See the case of Swan v. Gale, and Caulderwood v. Caulderwood, 
decided at the Monroe term. 

The appellee contends that the plea of want of jurisdiction should 
have been made before judgment by default. 

The court will notice of its own motion at any time the want of 
jurisdiction ratione materia. 

The judgment of a court without jurisdiction ratione materia is a 
nullity (C. P. 92, 609), and cannot be the subject of revision in this 
court. 

It is therefore ordered that the judgment appealed from be reversed 
and annulled, and the suit be dismissed without prejudice to plaintiff’s 
right to sue in a court of competent jurisdiction. 

It is further ordered that plaintiff pay all costs. 


No. 661.—James S, RoBIcHAuD v. SAMUEL T. THORNE. 


The law makes no distinction in regard to prescription, between negotiable and non-nego- 
tiable promissory notes and bills of exchange. 
A written order drawn by one person addressed to another directing him to pay to a third 


party a certain amount of money at a specified time is a bill of exchange and is prescribed 
by the lapse of five years from date of maturity. 


PPEAL from the District Court, parish of St. Martin. Gates, J 


Gray & Fournet, for plaintiff and appellant, Edward Simon, for 
defendant and appellee. 
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HowELL, J. This suit was instituted on the following written in- 
strument : 


* April 30, 1860. 
‘Mr. S. T. THORNE: 


* You will please pay to Mr. James Robichaud, three months from 
date, the sum of six hundred and eighty-three dollars, as part payment 


of a note I hold against you bearing eight per cent. until final pay- 
ment. 


sa 
(Signed) ‘“ ANTOINE »% DEROUSSELLE,” 
marque. 


Witness : 
(Signed) “ JOHN STARK.” 
(Endorsed) Accept: “SAM. T. THORNE.” 

The defense is the prescription of five years, which was sustained in 
the court below, and plaintiff has appealed. 

He contends that the instrument sued on is not included in the pro- 
visions of article 3505, or the statute of 1852 amending it, because not 
negotiable or transferable by indorsement or delivery. Article 3505 
reads: ‘‘ Actions on bills of exchange, notes payable to order or bearer, 
except bank notes, those on all effects negotiable or transferable by 
indorsement or delivery, are prescribed by five years, reckoning from 
the day when the engagements were payable.” 

“‘A bill of exchange is a written order or request by one person to 
another, for the payment of money, absolutely, and at all events.” 
Bayley on Bills, ch. 1, § 1, p, 1: Kent’s Comm. sec. 44, p. 74. 

The quality of negotiability is not by our law essential to the instru- 
ment, ‘‘although, practically speaking, among merchants, it consti- 
tutes its true character.” Story on Bills, p. 4,§ 3. “Its form and 
language are greatly varied, and it will be sufficient, if it be in 
writing, and contain an order or direction by one person to another 
person, absolutely, to pay money to a third person, and cannot be 
complied with or performed without the payment of money.” Ibid. p. 
46, § 33. 

Applying this definition, the instrument sued on in this case is a bill 
of exchange ; and according to our interpretation of the above article of 
the code, it does not require that bills of exchange, to come within its 
dispositions, shall be negotiable. The phraseology and punctuation of 
the article do not make the description of the notes, as payable to 
order or bearer, relate to the words ‘‘bills of exchange,” and we are 
not inclined to restrict that class of instruments in the said article to 
such only as are negotiable, when the law does not do so. This con- 
struction is confirmed by the action of the Legislature in the statute 
of fifth March, 1852; for had the article referred only to such bills of 
exchange as are negotiable, they would doubtless have been also em- 
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braced in said statute, as there is no good reason why a non-negotiable 
note should be prescribed ina shorter time than a non-negotiable bill of 
exchange. We conclude therefore that the written instrument on 
which plaintiff has brought this action is subject to the prescription of 
five years. 


It is therefore ordered, that the judgment appealed from be affirmed 
with costs. 


No. 605.—Jacos Coe, JR., v. MARCELLUS Hocna. 


The return of the sheriff on a citation served at the domicile of the defendant must show that 
the citation and copy of petition were served on a person of lawful age who resides at the 
domicile of the deiendant at the time. 


No valid udgment can be rendered against a party until he has been legally cited. 


PPEAL trom the Eighth District Court, parish of Caleasieu. Bai- 
ley, J. Louis Leveque, for plaintiff and appellee. George H. 
Wells, tor defendant :nd appellant. . 
Wr ty, J. The defendant has appealed from a judgment by default 
made final against him in the District Court, parish of Calcasieu. 
I. He assigns as errors, apparent on the record, the insufficiency of 
the citation in not expressing, with certainty, the time within which 


he was required to answer. 


II. Also the illegality of the sheriff’s return thereon, in omitting to 
state that the person on whom he made the service resided at the 
domicile ot the defendant. 

The citation commands the defendant to appear at the next term of 
the District Court and comply with the demand of plaintiff “ or file 
your answer thereunto in the office of the clerk of said court at the 
court house in the town of Charleston, if fifteen days shall remain 
between the time of service hereof and said term of said court, but if 
so many days shall not remain, then in fifteen days from the service 
hereo!.” 

We think the citation complies with the requirements of the law. 
It contains much surplusage, but the defendant is summoned to 
comply with the demand of plaintiff or file his answer thereto within 
fifteen days from service. C. P. 179. 

The sheriff ’s return however, is fatally defective ; being a service at 
domicile it does not state that the person to whom the citation and 
copy of petition were delivered resided at the domicile of the defend- 
ant. C. P. 189; 3 A. 130; 16 L. 570, 594. 

A default is a tacit joinder of issue based upon the presumed admis- 
sion of the correctness of the demand; but a party who has not been 
legally cited cannot be presumed to have admitted any thing. He is 
not before the court. 
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The appellee however contends that if there were informalities the 
defendant waived them by appearance made in the court a qua. 

We find no appearance in the record that would cure a defective 
citation of the defendant. 

All that the record discloses is a motion to set aside the default on 
the ground that the detendant had not been legally cited. The court 
overruled the motion and made the default final. We think the detault 
in this case is illegal, that the defendant was not properly before the 
court, and that the judgment should be set aside for an error, apgesent 
on the face of the record. 

It is therefore ordered that the judgment appealed from be annulled 
and avoided, and it is now ordered that this cause be remanded to be 
proceeded in according to law. 

It is further ordered that plaintiff pay all costs. 


No. 705.—Stuccession oF JoHN M. Rice, deceased.—-Opposition to 
aprlication for the appointment of Dative Testamentary Executor. 


A power of attorney given by a legatee, residing in another Stite, to collect « legacy, under a 
testament made in this State, creates a sufficient interest in said agent in the estate ot the 
testator to entitle him to the appointment of dative testamentary executor. A dative 
executor will be appointed where it is shown that the executurs named in the wil: have 
failed to qualify and the interest of the legatees require a representative. 


PPEAL from the Parish Court ot the parish of St. Mary. Handy, 
Parish Judge. J. G. Oliver & Dumartrait, Gibbon d& Wilson, and 
DeBlane & Perry, for appellants. D. Caffrey, pro se, appellee. 

TALIAFERRO, J. This controversy arises from an opposition to the 
application of the appellee to be appointed dative testamentary execu- 
tor of the estate of John M. Rice, deceased. 

In August, 1860, John M. Rice, a res:dent ot the parish of >t. Mary, 
being temporsrily in the State of Ohio and in declining health, made 
his will and named as iis executors Johu B. Murphy and Joshua 
Baker. He maile by his act of last will various legacies; among the 
rest, he gave to the children of his brother, William Rice, living in 
Ohio, one thousand dollars, and ten thousand dollars to the American 
Colonization Society. The testator died at his residence in the parish 
ot St. Mury, in December, 1860. 

Murphy and Baker, named in the testament as executors, presented 
to the proper court on the fifth of April, 1861, their petition praying 
that the will of the decedent be probated, executed and letters testa- 
mentary delivered to them. This occurred about the outbreak of the 
late war which caused a general suspension of business in the courts 
and no further action, it seems, was ever taken by the executors in 
regard to the will. 
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In September, 1867, Donelson Caffrey filed his petition in the District 
Court of the parish of St. Mary setting forth that Murphy, one ot the 
executors, was dead, and that Baker, the other, refused to act. He 
alleged that he was authorized by William Rice, father of the children, 
who are legatees under the will, to have the legacy to them of one 
thousand dollars, paid. He prayed to be appointed dative testamen- 
tary executor of the will and for advertisement of his application. An 
order was rendered for advertising his application. An opposition was 
filed to this application by Feliciana Tremble, natural tutrix to her 
minor son, William W. Rice, sole heir at law of the testator, and in 
this opposition she was joined by her husband, James Todd, co-tutor 
to the minor. The opposition set up various objections to the will; 
that it had not been proved; that it did not make proof of itself—not 
being a noncupative will by public act; that until the will be proved 
no action could be taken in regard to the appointment of a dative 
testamentary executor, and that the act purporting to be a will is 
without any effect until it be established according to the provisions. of 
law. On the thirtieth of October tollowing, Caffrey filed a second 
petition in which he set forth that subsequently to the filing of his 
first petition he had become empowered to represent another of the 
legatees, the American Coloni.ation Society. He prayed for the usual 
orders relative to the proof, registry and execution of the will, and 
that the opponents be cited, etc. 

The will was duly ordered to be executed and recorded, and letters 
testameutary to be delivered to Donelson Caffrey as dative testamen- 
tary executor, and the opposition of the tutrix and co-tutor was dis- 
missed at their costs—the costs of proceeding for the probating of the 
will to be sustained by the succession. 

From this judgment the opponents have appealed. A bill of excep- 
tions was taken by the opponents to the admission in evidence of a 
document copied by the clerk of the Appellate Court of the State of 
Maryland to be ‘a true and full copy” of the act of the Legislature of 
that State incorporating ‘‘ The American Colonization Society” ‘as 
taken from the original law deposited in and belonging to the office of 
the Court of Appeals aforesaid.” 

To this certificate is appended that of the Governor of the State 
certifying the capacity of the clerk, “and, as such, keeper of acts and 
resolutions of the General Assembly of the State,” and that full faith 
and credit are due and ought to be given to his acts as such. To this 
certificate is affixed the State seal. 

The exception is founded upon the argument that if the clerk of 
the Court of Appeals is keeper of the original acts of the General 
Assembly, he is so by virtue of some law, and the law constituting him 
keeper is the best evidence of the fact. A document is presented pur- 
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porting to be an exact copy of an act of the General Assembly of the 
State of Maryland, certified as above stated, and containing upen it 
the great seal of the State of Maryland. The act of Congress of May 
26, 1790, declares ‘‘that the acts of the Legislatures of the several States 
shall be authenticated by having the seal of their respective States 
affixed thereto.” We think in this case there is a sufficient compliance 
with the law of Congress, and that the objection was properly overruled. 
The authorization of the Colonization Society to Caffrey to act in its 
behalf is fully shown. He therefore shows an interest sufficient to 
entitle him to the dative testamentary executorship of the estate 
of Rice. We find no opposition to the application by Baker, the 
person named in the will as one of the executor-. There is no 
other person contending for the office against the applicant. The 
opponents show no interest in the controversy themselves—more than 
two years had elapsed between the termination of the war and the 
tiling of the petition of the applicant and this controversy lasted more 
than a year in the lower court and yet neither of the persons named 
in the will as executors have come forward to accept and qualify in 
that capacity. We think the opposition was properly overruled, and 
that the judgment was correctly rendered. 

It is therefore ordered, adjudged and decreed that the judgment of 
the Parish Court be affirmed with cosis in both courts. 











No. 700.—MariE CELESTE DeRBy, Widow, etc. v. WILLIAM ROBERT- 
son, Testamentary Executor. 


The Parish Court is witho it jurisdiction in « suit for a moneyed demand where the amount 
claimed is above five hundred dollars. Constitution, article 87; Swan v. Gayle, ante. 
page 478. 


PPEAL from the Parish Court of the parish of Iberia. tie, Parish 
Judge. James A. Breaus, for plaintiff and appellee. DeBlane & 
Perry, for defendant and appellant. 

TALIAFERRO, J. This suit was brought in the Parish Court of 
Iberia against the executor of Leonard J. Smith, deceased, upon three 
several promissory notes, each for the sum ot three thousand dollars, 
with interest, and secured by mortg..ge on a tract of land in that 
parish. The defendant filed an exception to the jurisdiction of the 
court, which being overruled, he answered, and the case going to trial, 
judgment was rendered as prayed fur, and the defendant has appealed. 

The exception should have been sustained. See the case of Swan v. 
Gayle, decided at the late term of this court at Monroe, 21 An. page 
478. 

It is therefore ordered, adjudged and decreed that the judgment of 
the Parish Court be annulled, avoided and reversed. It is further 
ordered that this suit be dismissed at plaintiff's costs. 
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No.—663.—AcHILLE BEssAN et als. v ALEXANDER MoOUCHEUxX et als. 


A sold the contents of a coffeehouse to B and C, tor whivh B and C gave each their notes 1or 
one-half of the price. Byave a mortgage to secure the whole debt on his own property, and 
afterwards, at the maturity of the notes, paid one o: them, and made a payment o! one- 
half of the amount of the other. C subsequently transterred his one-hali interest in the 
coffeehouse to B, for a fixe! price. A briugs suit by executory process to recover the 
balance of the outstanding note; B en oins on the grounds of extinciion ot the debt and 
mortgage. Held—that the transfer from C to B, of his one-half interest in the coffeehouse 
was not a datien en paiement but a sale, and that the property mortgayed uot veiny the 
same as that sold from one co-debtor to the . ther, the debt was nt extinguished by contu- 
sion. 


PPEAL from the Parish Court of St. Martin. Gates, J. F. Fusiler, 
for plaintiffs and appellants. Gary & Fournet and DeBlane & 
Perry, for detendants and appellees. 

Lupe.ine, C.J. The plaintiffs obtained an injunction to restrain 
the defendants from executing an order of seizure and sale. ‘he 
defendant Moucheux sold to Achille Bessan and Pierre Susena the 
contents of a coffeehouse in the town of New Iberia, in 1860, ior 
#2500, and the purchasers executed their joint and several notes, 
each for $1250, and due respectively on the tenth days of January, 
1361 and 1862. To secure the payment of these notes Bessan gave a 
mortgage on property belongin:s to him. Shortly after the maturity of 
the first of these notes Bessan paid it, and on the twenty-sixth day ot 
April, 1862, Bessan paid one-half of the other note. 

The order of seizure and saie was issued to enforce the payment o° 
the balance due on the second note. Ot the many grounds alleged ivr 
the injunction it wiil be necessary .o notice only one; that is, was the 
debt extinguished by confusion or by a datien en paiement as alleged by 
the piaintiffs ? 

The other grou .ds were personal to Bessan, and the judgment in his 
favor is unappealed from. 

The act from which it is inferred that the debt was extinguished was 
the transfer to Moucheux of the undivided half interest of Susena 
in the coffeehouse, in April, 1861. The act evidencing this transier 
recites that Susena had sold to Alexander Moucheux his interest in 
the coffeehouse for twenty-three hundred dollars—fif een hundred 
dollars cash, and eight hundred dollars to be paid in nimety days. 
There is certainly nothing in this to indicate a datien en paiement. 
Nor does the testimony of Bessan himself tend to prove a giving in 
payment. He says, “‘ P. Susena a vendu sa part du café & Monsieur 
Alexander Moucheux, et que Mr. Moucheut avait acheté le eafé, et 
qu’el se mettait au lieu et place de Mr. Susena, et que Mr. Moucheux 
se rendait responsable des dettes du café, pour toutes les réclamations 
qu’on penvait avoir contre le café.” 

The contract was a sale evidently. 

Neither was the debt extinguished by confusion. The property 
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bought by Moucheux was not the property which was mortgaged to 
secure the debt due him—nor did he assume to pay the mortgage 
debt—* Il se rendait responsable des dettes du café.”” The judgment 
of the District Court is sustained by the evidence in this case. 

It is therefore ordered, and adjudged that the judgment of the court 
a qua be affirmed, and that the appellant pay the costs of appeal. 


No. 650.—ZENON BRouSSARD v. ALEXIS O. GUIDRY AND LUCIEN J. 
Dupre, Administrator, ete. 


Where one judgment debtor in solido appeals from the judgment without making his co-debtor 
a party, the appeal will be dismissed for want of proper parties 


PPEAL from the District Court, parish of St. Landry. Bailey, J. 
A John E. King, for plaintiff and appellee. Moore & Morgan, for 
defendants and appellants. 

Howe, J. The judgment in this case was rendered against Guidry, 
and Dupré, administrator, in solido, upon a promissory note made by 
Guidry and Cyprien Dupré, in solido. 

The administrator alone has appealed, and has not made Guidry a 
party to the appeal. The court will ex officio notice the want of proper 
parties. Swearingen v. McDaniel, 12 Rob. 203; Robert v. Ride, 11 Ann. 


409; Simmons v. His Creditors, 12 Ann. 755; Gibson v. Selby, 3 Ann. 
318; Lobelle v. Lobelle, 5 Ann. 174; Cotton v. Sterling, 19 Ann. 137. 
It is therefore ordered that the appeal herein be dismissed with costs. 
Rehearing refused. 








No. 635.—Josern Portier v. Isaac E. THIBODEAU et al. 


The appeal will be dismissed where the failure to cite one of the appellees is imputable to the 
appellant. 


PPEAL from Third District Court, parish of St. Martin. Gates, J. 
Felix & Albert Voorhies, for plaintiff and appellee. DeBlane & 
Perry, for defendants and appellants. 

Wrty, J. A motion is made to dismiss this appeal because all the 
parties to the judgment have not been made parties to the appeal. 

It appears from the record that the codefendant Isaac E. Thibodeau, 
has not been cited or made party to the appeal. The appellant did not 
ask that he be cited. The order of appeal was granted on twenty- 
fourth October, 1866. It was the duty of appellant to cause his appeal 
to be compelled by citing or causing to be cited the parties to the judg- 
ment within twelve months from the rendition thereof. The fault is 
imputable to him. 

It is ordered that this appeal be dismissed at appellants’ costs. 
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No. 625.—EmiLe TANNERET v. THOMAS D. MARSHALL. 


Delivery is of the essence of a contract of deposit, and where cotton was to be weighed, no 
delivery could take place until it was weighed. 

Where the evidence shows thit 4 sum was paid in Confederate notes .or a lot of cotton, uo 
action will lie to enforce the contract for the recovery of the cotton ur its value. Constitu- 
tion, a' ticle 127. 


PPEAL from the Parish Court of Avoyelles. Lewis, J. E. North 
Cullom, for plaintiff and appellee. Waddill & Burbin, for defend- 
aut and appellant. 

TALIAFERRO, J. The plaintiff sues upon a contract, as he avers, of 
deposit, alleging that he left in the month of December, 1863, with 
defendant as his depositary for storage and safe keeping, forty thousand 
pounds of lint cotton; and that having the bagging and rope necessary 
for baling the cotton, demanded it of defendant, who retused to deliver 
it. He therefore demands the delivery of the cotton, or in default 
thereof prays judgment against defendant for thirty thousand dollars. 

The answer is a gencral denial. The defendan. specially denies the 
alleged contract of deposit. tle admics having agreed to sell to the 
plaintiff cotton for which he received eighteen thousand dollars in Con- 
federate money; but that he never delivered to the plaintiff any cotton 
in pursuance of the agreement, and that he offered to return the Con- 
federate money which plaintiff refused to receive. He avers that the 
consideration having been an illegal currency, the agreement was null, 
and that he is not bound by it. The plaintiff had judgment, and the 
defendant appeals. 

It is clear that there was no contract of deposit. The witness Coco, 
introduced by tie plaintiff, states that neither he, as the agent of the 
plaintiff, nor the plaintiff himselt, had the cotton in their possession or 
control. That neither he nor the plaintiff ever saw the cotton, and 
that it was never weighed. The cotton, when he purchased it, was in 
the seed. ‘The undertaking of the defendant, it seems, was to deliver 
to Coco, as the plaintifi’s agent, forty thousand pounds of lint cotton 
whenever plaintitf procured the necessary baling and rope to pack it. 

To form the contract of deposit, there must be a delivery, the princi- 
pal object of which is to take care of the thing deposited. As cotton 
‘‘in the lint” was to be delivered, and a specific number of pounds, no 
delivery can be said to have been made as no weighing ever took place. 
The witness and agent Coco deposes that he does not know that the 
cotton was ever ginned. No delivery in legal contemplation having 
been made to the plaintiff or his agent, no delivery by the plaintiff nor 
by his agent could be made to the defendant so as to constitute the 
latter the plaintiff’s depositary. 

It clearly appears trom the evidence that the consideration for which 
the defendant agreed to sell the cotton was eighteen thousand dollars 
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in the illegal currency of the so-called Confederate States. The plain- 
tiff’s agent and witness says that he paid for the cotton forty-five cents 
per pound in Confederate money, and that he counted to defendant 
eighteen thousand dollars. 

This court has repeatedly refused to lend its aid to the enforcement 
of contracts of this kind. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that judgment be and it is hereby rendered in favor of the 
defendant, releasing him from the obligation sued upon. The plaintiff 
and appellee paying costs in both courts. Civil Code, article 2897, 1 L. 
R. 494; Schmidt v. Barker, 17 Ann. 261. 





No. 717.—PinckneEy C. BETHEL v. JosEPH T. HAWKINS. 


A conversation between one party to a contract and a third party, out of the presence of the 
other party, is inadmissible on a trial in a suit to enforce the contract. 

A loan ot Confederate money or notes, as shown by the act of mortgage given to secure its pay- 
ment, cannot be enforced by the courts of this State. Constitution, article 127. 

A party accepting a mortgage to secure the payment of a debt, is bound by the terms and sense 
im which it is expressed. 


PPEAL from the Third Judicial District Court, parish of St. Mary. 
Train, J. Tucker & Davis, J. G. Oliver & Dumartrait, for plaintiff 
and appellee. M. EF. Girard, for defendant and appellant. 

TALIAFERRO, J. In June, 1866, this suit was filed by the plaintiff, 
who prays judgment against the defendant on his two promissory notes 
with the interest thereon, each for the sum of $7500, dated the eighth of 
May, 1862, payable respectively in two and three years after date, with 
interest at eight per cent. per annum from date. He also prays a 
decree enforcing the mortgage given to secure the payment of the 
notes so far as relates to the land described in the act. By supple- 
mental petition, filed twenty-third April, 1868, the suit was revived 
against the widow and natural tutrix of her minor children, the defend- 
ant having died during the pendancy of the suit. The answer is a 
general denial. Judgment was rendered as prayed for with an order 
that the land mortgaged be seized and sold to satisfy the debt. The 
defendant has appealed. 

The consideration for which the notes were given was a loan of Con- 
federate money as expressed in the act of mortgage. The plaintiff 
aimed to evade the effect of this declaration by introducing himself as 
a witness, detailing conversations had with the defendant before and at 
the time the loan was made, and subsequently going to show that the 
loan was made by furnishing the borrower exchange in drafts and 
checks. This testimony was objected to by the defendant, and the 
objection being overruled he took a bill of exceptions. We do not 
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think it important to pass upon this bill of exceptions, as the testimony 
is insufficient tu rebut the recital in the act of mortgage. 

A second bill of exceptions was taken by the defendant’s counsel to 
the ruling of the court admitting that part of the plaintiff’s evidence 
which is in these words: ‘Witness at once protested (on seeing the 
mortgage), and told the recorder that it was not the understanding or 
agreement between defendant and himself. That witness wanted the 
mortgage to be altered or a new mortgage given, leaving out the 
words ‘Confederate money,’ as tle money given was not Confederate 
money, and witness wanted to carry out the original contract.” What 
the plaintiff said to a third party, out of the presence of the defendant, 
he could not give in evidence, and the testimony should have been 
rejected. 12 An. 179; 5 L. 414; 11 An. 503, and 3 An. 280. 

The act of mortgage was executed before a notary and two witnesses 
on the eighth of May, 1862, the same day the notes were given, and 
they are identified with the act of mortgage by the notary’s paraph ne 
varietur. The defendant’s wife, authorized by the husband, joined in 
the act and made a renunciation of her rights upon the property mort- 
gaged. These act. were required by the plaintiff to be done before the 
money was advanced. It appears that the plaintiff is a resident ot 
Memphis, Tennessee, and was so at the time the loan was made. He 
was not present when the act was executed, nor was there any person 
present who accepted the mortgage for him. But the plaintiff seems to 
have acquiesced in the act, for he says in his own testimony that 
‘defendant came to witness’ home with the notes, telling witness that 
the defendant had given the mortgage with the renunciation of his 
wife; witness then let defendant have the balance of exchange, either 
in drafts or checks, etc.” In his own testimony there is plainly a 
studied evasion in stating the time at which he first saw the mortgage. 
He says: ‘“ Witness then, sometime thereafter (meaning the time he 
gave defendant the drafts, etc.), was at Franklin, and went to see the 
records.” But an allegation in the petition is more definite as to the 
time when he protested to the notary and required the words “‘Con- 
federate money” to be stricken out of the act or a new mortgage given. 
The petition sets out “‘ that the note being due, and the troubles which 
for several years had agitated the country having passed away, your 
petitioner demanded of said Hawkins a compliance with his obligation, 
but was answered by said Hawkins that payment would not be made 
on the ground that the money loaned to him by your petitioner had 
been so loaned in Confederate bills or notes. That your petitioner, 
having then examined the act of mortgage, etc., discovered the allega- 
tion by said Hawkins in said act, that said loan of $15,000 had been 
made in Confederate currency.” The plaintiff affects now to accept 
the mortgage according to what he says was the original agreement, 
namely, that he loaned the defendant $15,000 “in good current funds, 
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on condition that defendant would execute a mortgage on his land and 
slaves.” He can only accept the act of mortgage in the terms and 
sense in which it is expressed. The law is plain on that subject. Civil 
Code, articles 1792, 1795, 1799. If he has not accepted the act accord- 
ing to its terms there is no contract, and he can not proceed with his 
case; if he has accepted in the only way in which he could accept, 
he is bound by the act and cannot gainsay its meaning and purport. 
There is no ambiguity in the terms used and no room for extraneous 
aid to interpret them. He is endeavoring to enforce a contract, the 
consideration of which was “Cohfederate currency.” The nullity of 
contracts founded upon that unlawful currency has been frequently 
determined. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that this suit be dismissed at the plaintiff’s costs. 


On APPLICATION FOR REHEARING. 


Lupe ine, C.J. The question presented in this case for decision is, 
was the consideration of the obligations sued on Confederate money or 
not? 


For the purpose of this inquiry we considered all the evidence in the 


record, and we came to the conclusion that the averment made in the 
authentic act of mortgage, that the money loaned was Confederate 
currency, was true. 

In the brief of the counsel for the appellee, it is earnestly urged ‘that 
the evidence contradicts the statements made in the act, that it shows 
that at least $7835 was in bank checks, transterred by the plaintiff to 
the defendant, and by the latter transterred, without discount, to his 
creditors in payment of his debts due before the war.” The testimony 
ot Fassit does prove that checks marked A. B. & C. were given to him 
by the defendant in payment of debts due by defendant before the war. 

But this does not contradict the statement in the act of mortgage, 
that the loan was of Confederate currency, for it is proved beyond a 
reasonable doubt that these checks were themselves drawn against Con- 
federate currency. These checks were drawn by the Bank of Tennessee 
on the Union Bank and the Citizens’ Bank of New Orleans, and they 
were dated early in March, 1262; two of them expressly state that they 
are payable in currency. 

Louis Monrose says: ‘‘I deposited said check in the Citizens’ Bank, 
but reveived from said bank Confederate money for said check, by 
checks drawn on said bank.” ‘I received Confederate money for said 
checks; the currency of New Orleans then was Confederate money, 
and was also bankable paper at that time.” 

George Freret, cashier of the Union Bank, says, ‘‘ the original of the 
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copies marked A. & B. were paid by the Union Bank, upon presenta- 
tion, in Confederate currency,” * * * “which was the currency of 
the city of New Orleans at that time.” 

Felix Morris says, the checks ‘‘ marked A. & B. must have been paid 
in currency. The bank paid nothing but currency. The currency at New 
Orleans at the time of payment, was Confederate States notes, which 
Confederate States notes were bankable funds.” 

Charles Cammack, the teller of the Citizens’ Bank, says the original 
of the copy marked C. was received by the Citizens’ Bank, on deposit, 
April 17, 1862, and was credited to the last indorser, Robert Hare. 
The check ‘‘ was placed to the credit of R. Hare in currency, which at 
that time was Confederate money.” 

R. Hare says: “I recognize the copies marked A. & ©. The originals 
of said copies, marked A. & C. passed through my hands and were 
credited to the account of C. R. Fassit.” “‘The original drafts were 
paid on presentation. and placed to my credit in the Citizens’ Bank, 
and paid by said Citizens’ Bank by checks drawn by me in the ordinary 
course of business, payable in currency, which at that time was Confeder- 
ate money.” 

Is it possible for any one to doubt as to what was the fund against 
which these checks were drawn? See Foster & McAlister, executors, 
». The Bank of New Orleans, 21 An. 338. 

The counsel for the appellee in his brief for a rehearing would seem 
to contend that the plaintiff loaned checks and not money. 

The judicial admissions made in plaintiff’s petition is, that he 
‘loaned to Joseph T. Hawkins the sum of fifteen thousand dollars. He 
regarded the checks, then, as representatives of money, and the evidence 
shows that they were so, but of Confederate money. 

The reason why this court has held that contracts for Confederate 
money should not be enforced was because they were contrary to pub- 
lic policy, and not because the money or notes had no value. There- 
fore, whether defendant paid his debts with the checks or not is imma- 
terial in deciding this case. 

We do not think this case similar to the case of Weaver v. Anfau 
In that case the court said: ‘‘ Nothing shows here that any part of 
these checks has been paid in Confederate money; to believe so it 
would be surmising and conjecturing, when the law requires evidence 
so complete that it carries with it conviction upon the mind of the 


court. Can we say, or can any one say, that Confederate money was 
paid on those checks ?” 


The proof in that case did not satisfy the court—in the case at bar 
it is full and satisfactory. 

The evidence satisfies us that the plaintiff knew the checks would 
be paid in Confederate currency. 

The rehearing is refused. 
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No. 659—MAaRIE ODILE BEGNAUD v. ALEXANDRE Roy. 


The transferees of portions of a mortgage debt are entitled to be paid pro rata, out of the pro- 
ceeds o: the sale of the property mortgaged, without regard to the time when the transfer 
was made. 


PPEAL from the Parish Court ot St. Martin. Yates, J. DeBlane 
& Perry tor plaintitt and appellee. Gary & Fournet for defendant 
and appellant. 

Lupeine, C.J. The defendant, who is the holder and owner of 
two of a series of notes secured by a mortgage, obtained an order of 
seizure and sale against the property mortgaged. 

Before the sale, the plaintiff, who holds another of the notes secured 
by the same mortgage, filed a third opposition, claiming the right to 
be paid by preference out of the proceeds of the sale of the property 
mortgaged, because she acquired her note before its maturity, and that 
the defendant acquired his notes subsequently and after their maturity. 

There was judgment in favor of the plaintiff ordering the sheriff to 
pay her the amount of her claim by preference, and the defendant has 
appealed. 

We had occasion to examine this question recently, and we held that 
the transferees of portions of a mortgage debt are entitled to be paid, 
pro rata, out of the proceeds of the property mortgaged without regard 
to the time when they were transferred. We adhere to that position. 
See Perot v. Levasseur, 21 A. 529. 

It is, therefore, ordered, adjudged and devreed, that the judgment of 
the District Court be avoided :nd reversed; it is further ordered that 
the proceeds of the property mortgaged be distributed proportionally 
on all the notes secured by the mortgage, and that the plaintiff and 
appellee pay the costs of both courts. 








649.—ANATOLE Coco v. JAMES CALLIHAM. 


A third holder of a negotiable paper before maturity, in good faith, for a valuable considera- 
tion, can recover thereon, unless it is shown affirmatively that the original consideration 
was il egal. 

A promissory note, given ior Confederate money as the consideration, caunot be enforced in 
part, predicated upon an assumed value of the illegal currency at the time, when compared 
with legal currency. e 


gage from the Seventh Judicial District Court, parish of Avoy- 
elles. Lewis, J. Waddill d& Barbin and H. Taylor, for plaintiff and 
uppellant. E. North Cullom, for defendant and appellee. 

TALIAFERRO, J. The plaintiff, as endorsee of a promissory note, 
drawn by the defendant on the sixteenth May, 1863, for $5000, payable to 
the order of Charles Arnold, brings this action to recover its amount. 

The defense is, illegality of the contract and tailure of consideration. 
The plaintiff had judgment for a part only of the sum claimed. Beth 
parties have appealed. 
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The facts as we find them in the record, seem to be that, during the 
late war and a short time before the march of a United States army 
through the parish of Avoyelles, the defendant, in order to protect his 
property, effected a sham sale of it to Arnold, the payee of the note, 
and contracted to pay him $5000 (the consideration of the note) to 
secure the property from damage and spoliation under the pretext that 
he was a subject of a foreign country friendly to the United States. 
The stratagem, however, did not succeed, at least only to a very 
limited and unimportant extent. 

The note, it appears, was transferred before iis maturity to the 
plaintiff. ‘The only important question in the case is, did the plaintiff 
acquire the owners ip of the note bona fide for a valuable considera- 
tion before its maturity and without knowledge of equities and excep- 
tions existing between the prior parties? A number of facts is shown 
on the part of the defendant tending in some degree to fix upon the 
plaintiff a knowledge of the whole transaction out of which the con- 
tract between the defendant and Arnold had its origin, and that he 
knew when he acquired the note what was the consideration for which 
it was executed, aud that the consideration had tailed. But these facts 
are not clear and direct, although they are mighty and forcible. They 
would seem to warrant the inference of knowledge contended for by the 
defendant ; and apart irom other evidence in the record, might amount 
to constructive knowledge, as it is frequently termed, of the equities set 
up by the defendant. But in juxtaposition to the array of circumstances 
from which the evidence at last would only be inferential, we have the 
positive, direct and unequivocal evidence of the plaintiff himself in 
his answers to interrogatories propounded to him by the defendant, 
denying emphatically any and all knowledge of the consideration of 
the note, or of the failure of the consideration. He swears directly 
that he gave a valuable consideration for the note, and it is shown by 
another witness that plaintiff acquired the note before its maturity. 
The defendant has not rebutted these answers of the plaintiff in the 
manner required by law, and their damaging effect to the cause of the 
defendant is not obviated. C. P. art. 354. 

The Judge oi the Court below took this view of the evidence, and in 
it we concur. But we do not concur with him as to the basis upon 
which he rendered his judgment. He assumed that Confederate money 
was contemplated by the parties as the currency in which the note was 
to be paid, and therefore proceeded to estimate the value of that cur- 
rency at the maturity of the note, as measured by gold and United 
States Treasury notes, and found the mean value to be sixteen dollars 
of Confederate money for one of United States Treasury notes, and 
rendered judgment accordingly. There is no sufficient evidence before 
us to render it entirely clear that ‘the illegal euriency, termed Con- 
federate money was the currency in which, ‘by intendment vf the par- 
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ties, the note was to be paid. If any weight is to be attached to the 
declaration of Arnold, the payee of the note, it would appear that he 
contemplated something better in payment than Confederate money ; 
for he said, ‘‘ he had the note made payable six months after date for 
the reason that the war would be over in six months; we would lose 
our cause and the money would be good.” On the face of the note is 
expressed that the $5000 are to be paid ‘“‘in current money.” We do 
not find in the record evidence sufficiently strong to overcome the 
presumption that ‘‘ current money” meant lawful currency. 

In no sense was the Judge of the Court below authorized to render 
a judgment predicated upon an assumed value attached to the illegal 
currency called Confederate money. The note is either good for its 
whole amount or null for the whole. Conceiving that we should, from 
the evidence, hold it to be good in the hands of the plaintiff, judg- 
ment, we think, should be rendered for the whole. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that the plaintiff recover from the defendant five thousand 
dollars with five per cent. interest thereon from the 16th November, 
1863, and that defendant pay costs in both courts. 


620.—JoHN A. TAYLOR v. JAMES C. HILL. 


In an appeal trom an ord: r of seizure and sale, the Supreme Court will limit their examina- 
tion to the validity of the order. 


An order of seizure and sale granted on notes that were prescribed at the date of the order, 
will be set aside on appeal. 


The maxim, Contra non valentam agere non currit prescriptio, cannot be invoked by the holder 
of a promissory note to defeat the plea of prescription. Smith v. Stewart. 21 An. 67. 


PPEAL from the Eighth District Court, parish of St. Landry. Bai- 

ley, J. James M. Porter and King & Martin for plaintiff and ap- 

pellee ; J. M. Moore for Donnell and Nellson, appellees. John H. Over- 
ton for defendant and appellant. 

Wrty, J. This is an appeal from an order of seizure and sale sued 
out by the plaintiff against the property of the defendant. 

After the property had been sold, but within the twelve months, the 
defendant took this devolutive appeal. 

I. He assigns as errors that the notes secured by the mortgage were 
prescribed when the order was granted, being more than five years 
past due ; 

II. That the notes and mortgages, upon which the order was granted, 
were not stamped as required by act of Congress, and therefore were 
inadmissible as evidence; 

III. That the sale and adjudication of the property to W. S. Donnell 
& Co. was illegal and void, vesting no title, because they were first 
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mortgage creditors and the property was adjudicated to them at a sum 
exceeding their debt interest and costs, yet the mortgage notes evi- 
dencing the indebtedness were neither canceled nor delivered to the 
appellant, although extinguished and paid by the amount of their bid. 

For these reasons the appellant asks that the order of seizure and 
sale may be reversed, that the sale of his property may be set aside, 
and that he may be reinvested with possession thereof. He caused 
the purchasers, W. 8. Donnell & Co., also to be made parties to the 
appeal. 

In this appeal, we can only revise the order of seizure and sale 
granted by the Judge a quo; we have not original jurisdiction to 
consider irregularities in executing the decree occurring subsequent 
thereto. 6 R. 58. 

The appellees, W. S. Donnell & Co., were not parties to the order 
appealed from, nor were they interested therciu, and as to them the 
appeal must be dismissed. 

It the stamps were necessary to make the evidence legal, as urged 
by the appellant, in the absence of proot to the contrary, we will pre- 
stune that they were attached to the notes when the order was granted; 
the District Judge is presumed to have done his duty. Upon the face 
of the papers the order appears to have been properly granted, being 
based upon authentic act and authentic evidence. 

In reference to the plea of prescription of five years, filed in this 
Court, we find in the record that it is weil taken as to two of the 
notes, which were more than five years past due when the order was 
yranted. 

In reference to the “contra non valentem,” etc., doctrine, urged in 
bar of the prescription pleaded, we have held in the case of Smith v. 
Stewart, 21 A. 67, that it is simply a rule of equity which we cannot 
permit to set aside the written law expressed in Art. 3505 of the Civil 
Code. Where there is no express law we can decide according to 
equity. C.C. 21. 

In regard to the act suspending prescription, passed by the so-called 
Legislature at Shreveport in 1863, invoked by the plaintiff, we can 
say that it forms no part of the laws of this State. That Legislature 
was an organization of the rebel government, an illegal body; its 
members were not acting under the solemnities of an oath to support 
the Constitution of the United States, and all of its proceedings are 
illegal and void. 

It is therefore ordered, adjudged and decreed that this appeal, as to 
W.S. Donnell & Co., be dismissed; that the order appealed from be 
reversed and set aside as to two of the notes declared upon, to wit: 
the one due twelve months from date, and the other due two years 
from date, both dated the seventeenth April, 1858, for $2188 14} each, 
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with eight per cent. interest per annum on each from date. As thus 
amended, it is ordered that the order of seizure and sale be affirmed. 
It is further ordered that plaintiff pay costs of appeal. 








702.—CuHar_es E. HEIDENREICH v. SAMUEL LEONARD et al. 


A note given by a couscript in the so-called Confederate army t : another party, to serve in his 
place as a substitute, is illegal, and no action lies to enforce it. 19 An. 439. 


PPEAL from the Third District Court, parish of St. Mary. Gates. 
J. Tucker & Davis for plaintiff and appellee. J. G. Oliver for 
for defendants and appellants. 

Wy ty, J. The defendants have appealed from a judgment against 
them based on a promissory note dated July 9, 1862, for $1000. 

The defense is, that the motive or cause of the obligation evidenced 
by the note, is immoral and against public order, it being for the hire of 
plaintiff to serve as a substitute for the defendant Leonard in the 
army of the Confederate States. 

The evidence shows that Leonard was a conscript in Camp Pratt 
when he made the note, that he employed the plaintiff to serve asa 
substitute for him in the war of the rebellion, and that the note had 
no other consideration. 

The obligation had an unlawful cause and can have no effect. C.C. 
1887; 19 A. 439, 449. 

It is therefore ordered that the judgment appealed from be reversed 
and annulled, and it is now ordered that there be judgment for the 
defendant, plaintiff paying all costs. 


No. 665.—WILL1AM CAMPBELL, Administrator, v. CLAIRE THIBODEAUX, 
Widow, etc. 


The ambiguity in the testimony of a witness will be so construed as to haromnize with the view 
taken of it by the Court a qua. 


PPEAL from the Parish Court of Lafayette. Bailey, J. M. E. 
Gerard for plaintiff and appellee. James A. Breaux for defendant 
and appellant. 

LupE.ine, C.J. This action is instituted on a promissory note, to 
which the defendant affixed hermark. The judgment by default was 
made final after the legal delays, and the defendant has appealed. 

The only question presented in this case is, whether the mark of the 
defendant has been proved. We think it has. The attesting witness 
says “ that he was the witness to the signature to the note marked A, 
and that Claire Moss is Claire Thibodeaux, widow J. W. Moss.” The 
District Judge, who heard the witness, considered the signature proved, 
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and, if there was ambiguity in the language of the witness, we would 
be inclined to interpret it so as to sustain the correctness of the action 
of the Judge a quo. 

It is therefore ordered that the judgment of the District Court be 
affirmed with costs of appeal. 


No. 660.—VaLery M. GuILBEAU, Administrator, v. ZepHyrmn CorMIER 
and ALEXANDER Roy. 
A third party on appealing trom a final judgment on the round of his liability to contribute, 


must cite the plaintiff and defen lant as appeilees, otherwise the appeal will be dismissed 
for want of proper parties. 


The fact that the name of the iefendant is inserted in the appeal bond will not supply the 
defect. 


The omissivn to ask for citation of the defendant in the petition for appeal, is imputable to the 
appellant. 


PPEAL from the District Court, parish of St. Mary. Gates, J. Fe- 
lix Voorhies for plaintiff and appellee. Gary & Fournet for detend- 
ants and appellants. 

Howe, J. This suit was instituted upon a promissory note executed 
in solido by Cormier & Roy. The latter alone was cited, and judg- 
ment was taken against him by default and made final. Cormier, as a 
third party liable to contribution, appealed. 

The plaintiff, appellee, has moved to dismiss the appeal on the 
ground, among others, that the defendant Roy, against whom the judg- 
ment was rendered, has not been made a party. The appeal was taken 
by petition, which does not ask for the citation of Roy, nor was he 
cited. The fact that his name was inserted in the bond does not sup- 
ply the defect ; and the fact that the petition did not request that Roy 
be cited causes the defect to be attributable to the appellant. The 
motion must prevail. Gibson v. Selby, 3 Ann. 318 ; Lobelle v. Lobelle, 
5 Ann. 174; Cotton v. Sterling, 19 Ann. 137; Saux v. Lefevre, 12 Ann. 
757. 

It is therefore ordered that the appeal herein be dismissed with costs. 








No. 662.—CELEsTINE Dupuy, wife, etc., v. VALIERE ARCENEAUX. 


A judgment by default that has been improperly made final because of defective citation, will 
be set aside on appeal, and the .ause will be remanded. 

A citati+n must express the number of days given the defendant to answer according to the 
distance from his residei.ce to the place where the Court is held, to be reckoned from the 
date of service. C. P. 179, § 5. 


PPEAL from the Third Judicial District Court, parish of St. Martin. 


Gates, J. DeBlane & Perry, for plaintiff and appellee. Gary ¢& 
Fournet, for defendant and appellant. 
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Lupetine, C. J. This is an action on two promissory notes. The 
judgment by default was made final, and the defendant has appealed. 

Our attention has been directed to the following errors apparent on 
the face of the record ; that the citation does not express the year in 
which defendant is to answer; that the citation expresses that the 
defendant must file his answer in ten dags, while the sheriff’s return 
shows that the defendant’s residence is twenty-two miles from the 
court house. 

Article 179 of the Code ot Practice, section five, requires that the 
“citation must express the number of days given to the defendant to file 
his answer, according to the distance from his residence to the place 
where the court is held, to be reckoned from the day when the citation 
was served.”’ 

In Kendrick’s Heirs v. Kendrick, this Court held that ‘* the citation 
should have stated that the answer was to be filed within ten days 
after service, and allowing one day for every ten miles distance from the 
residence of the defendant to the clerk's office.” 

In Leeds v. Debuys, 4 8. p. 258, the Court decided that “ before a 
court permits a judgment by default to be made final, it must be satis- 
fied that the detendant has been duly cited ; but it suftices that it 
appears that he was so, by the inspection of the citation and return.” 

By an inspection of the citation and return thereon, it appears that 
the defendant was not duly cite !. The default was improperly made 
tinal, and must be set aside. 

It is, therefore, ordered and adjudged that the judgment of the Dis- 
trict Court be avoided and reversed, and that the case be remanded to 
the District Court to be proceeded with according to law. It is further 
ordered that the appellee pay the costs of this appeal. 


No. 670.—Louts Devite AxNAuLt, Administrator, v. PAUL Leon Sr. 
JULIEN. 
In a service of citation at domicile, the sheriff ’s return must show that the defendant was absent 


at the time, and that the person with whom the citation was left, was living there. 
No legal judgment can be rendere: on a defective citation. 


PPEAL trom the Eighth District Court, parish ot Lafayette. Bai- 
ley, J. DeBlanec & Perry for plaintiff and appellee. M. E. Gerard 
for defendant and appellant. 

Wy ty, J. The defendant appeals from a judgment made final on a 
detault against him, and contends that it is illegal because he was not 
properly cited to appear and answer the demand of plaintiff. 

The sheriff’s return reads as follows: ‘‘ Served a copy of the within 
summons, together with a petition, on Paul Leon St. Julien, by leaving 
the same with J. G. St. Julien, a free white person above the age of 
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fourteen years, residing with the defendant, the said Paul Leon St. 
Julien, he being absent at the time, between the hours of 12 and 3 
P. M. on twenty-ninth January, 1866.” 

The service was illegal; it does not appear where it was made. The 
return does not state where the domicile or house inhabited by the 
defendant is situated. C. P. 201. 

It does not state that the copies of citation and petition were left at 
the usual place of domicile or residence of the defendant. C. P. 189. 

In service at domicile the sheriff’s return must state the absence of 
defendant from home, and that the person with whom the citation was left 
was living there. ‘The law only dispenses with personal service when 
the defendant is absent from home.” Kendrick v. Kendrick, 19 L. 36; 
4A. 363; 7 A. 262. 

The defendant not having been legally cited, the default and judg- 
ment were erroneous. 

It is therefore decreed that the judgment appealed from be avoided 
and annulled; and it is ord-red that this cause be remanded to be pro- 
ceeded in according to law, and that plaintiff pay all the costs. 


No. 690.—Strare or Lousiana ex rel. N. J. SANDLIN, District Attor- 


ney, v. J. D. Watkins, Judge of the Eleventh Judicial District. 


Act No. 156 of 1868 in providing a mode of legally ascertaining whether persons holding office 
under the authority of the State ot Louisiana, are incompetent to exercise the duties thereof, 
by reason of the disabilities imposed on certaiu classes of persons by the Constitution of 
the United States, does not impose pains and penalties on any one, nor does this act 
assunie authority which appertains exclusively to the Federal tribunals. 

A suit brought under the intrusion act, No. 156 of 1868, against a party in office, is not to inflict 
punishment, nor to impose penalties or disabilities upon him, but simply to inquire into 
his right to hold and exercise the office. 

Section 3 of the act of Congress of twenty-fifth of June, 1868, entitled an act to admit the States 
of North Carolina, South Carolina, Louisiana and other States to the Union, provides that no 
person prohibited from holding office under the United States by section three of the 
proposed amendment, known as Article Fourteenth, shall be deemed eligible to any office 
in either of said States. 


The State Courts of Louisiana will enforce this law of Congress ; and where it is ascertained by 
suit under the intrusion act, No. 156, of 1868, that a party is disqualified from holding an 
office under the provisions of this act, his disqualification will be judicially declared. 


PPEAL from the Eleventh District Court, parish of Claiborne. 
Scott, Parish Judge, presiding. N. J. Sandlin, District Attorney, 
for the State, appellant. J.D. Watkins, in person, appellee. 

TaLiaFERRO, J. This is the second appeal which has been taken in 
this controversy, the first having been dismissed for want of juriséic- 
tion of the Court before which the proceedings were had. 

The case is now before us on appeal taken by the plaintiff from a 
judgment rendered by the Parish Judge of the proper jurisdiction, 
acting in the place of the District Judge, who is the defendant herein, 
and necessarily recused. The action is brought under the intrusion 
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act (No. 156, acts of 1868,) and is based on the allegations that the 
defendant is unlawfully holding and claiming to exercise the duties of 
Judge of the Eleventh Judicial District of Louisiana, contrary to the 
provisions of the eligibility act, No. 39, of the acts of the State Legis- 
lature of 1868, and the third section of the Fourteenth Amendment to 
the Constitution of the United States. It is charged against him that 
prior to the late rebellion he held the office of District Attorney of the 
Seventeenth Judical District of the State, and as such took an oath to 
support the Constitution of the United States, and thereafter engaged 
in rebellion against the United states and gave aid and comfort to the 
enemies thereof; and the prayer is for a judgment extruding the 
_ defendant from office, and for costs, ete. 

The defendant filed an exception, to the effect that a State Court has 
no jurisdiction over any of the matters set up in the petition ; that the 
allegations against him are, that he is liable to certain punishment, 
pains and penalties, distranchisement and deprivation of rights for 
having committed certain ajleged treasonable acts for which punish- 
ment is announced by the Fourteenth Amendment to the Constitution 
of the United States; that the State of Louisiana is wholly without 
interest in this suit; that the United States alone can maintain the 
suit; that all action by the Stare, the Legislature, the Governor or 
Courts, in regard to the matters herein, are null and void; that the 
Fourteenth Amendment is not self-enforcing; that by the fifth section 
thereof Congress has the exclusive power to enforce it, and that the 
Federal Courts have exclusive jurisdiction of all crimes, offenses and 
misdemeanors under the laws and Constitution of the United States as 
herein charged. 

It does not clearly appear from the record that the exception was 
passed on by the lower Court, but as it has been argued before us, and 
as it involves the question of jurisdiction, we have given it due con- 
sideration. 

We do not find that the law under which this action is brought is 
contrary to the Constitution. In enacting it the Legislature established 
a mode of legally ascertaining whether persons holding office under 
the authority of the State of Louisiana are incompetent to exercise the 
duties of those offices by reason of the disabilities imposed upon cer- 
tain classes of people by the Constitution of the United States, or by 
act of Congress of June 25, 1868. This the State has obviously a great 
interest in doing and a clear right todo. The act numbered 156. of 
session of 1868, imposes pains or penalties upon no one. It assumes 
no authority which appertains solely to the Federal tribunals. The 
suit, therefore, against the defendant is not to inflict punishment or to 
impose penalties or disabilities upon him, but to inquire legally into 
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his right to hold and exercise the office which he contends he is enti- 
tled to. 

The exception is overruled. 

The substance of the answer is embodied in the exception. In the 
answer the defendant sets up the unconstitutionality of act No. 39, of 
August 26, 1868, and that the fourteenth amendment to the Constitution 
of the United States does not apply to this case. This suit we under- 
stand to be, from the form of the petition, being brought in the name of 
the State, and concluding with the prayer that the defendant be cited to 
answer, essentially a suit brought under the act No. 156, of acts ot 
1868, before referred to. It is, then, unnecessary to inquire into the 
constitutionality of the act No. 39. 

The inquiry in this case is, has the defendant, under the provisions 
of the fourteenth amendment to the Constitution of the United States 
and those of the act of Congress of twenty-fifth June, 1868, entitled an 
act to admit the States of North Carolina, South Carolina, Louisiana and 
other States to the Union, the legal right to discharge the duties of the 
office of District Judge of the Eleventh Judicial District of the State 
of Louisiana? It is clearly established that the defendant, before the 
late rebellion, held an office for the discharge of the duties of whic. 
he took an oath to support the Constitution of the United States, and 


that he afterwards engaged in the late rebellion against the United 
States. It is also established that the defendant was elected Judge ot 
the Eleventh Judicial District ot the State on the seventeenth and 
eighteenth days of April, 1868, obtained his certificate of election in the 
month of June following, and was commissioned in the month ot July, 
1868, having taken the oath required by the Constitution of the State 
on the thirteenth f the month last named. 


What are the impediments in the way of the defendant’s holding the 
office? He contends that the fourteenth article of the amendments 
to the Constitution does not affect him because it was not adopted 
until after he became entitled to his office; that it is prospective only 
in its effect ; that it is not self-enforcing, and before it can have effect 
it requires legislation by Congress. These positions we are far from 
assenting to; but without considering them, there is a part of the su- 
preme law of the land bearing upon the case before us which cannot 
have a retrospective effect upon it, for the reason that it was in force 
before the defendant was commissioned as Judge of the Eleventh Dis- 
trict. We refer to the act of Congress before mentioned, passed on the 
twenty-fifth June, 1868. The observance of this law was expressly made 
a condition on which Louisiana was re-admitted to the Union. The third 
section of that act provides that ‘‘no person prohibited from holding 
office under the United States by section three of the proposed amend- 
ment, known as article fourteenth, shall be deemed eligible to any 
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office in either of said States, unless relieved from disability as pro- 
vided by said amendment, viz: by a vote of two-thirds of each branch of 
Congress.” This law was in force from and after its passage; it is of 
paramount authority, and it is obligatory upon the Legislatures and 
the courts to carry it into effect. We think it applies to the present 
case, and that the defendant is disqualified thereby from holding and 
exercising the office of Judge of the Eleventh Judicial District of the 
State of Louisiana. = 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be annulled, avoided and reversed. It is further or- 
dered, that the defendant be and he is hereby declared incapacited by 
law for holding the office of Judge of the Eleventh Judicial District of 
of the State of Louisiana, and that he be restrained and inhibited from 
exercising the duties and receiving the emoluments of the same, and 
that he pay all costs of this suit. 

Rehearing retused. 


No. 678.—Cart Wotrr v. K. W. McKInnNey. 


Av appeal trom un interlocutory judgment wiil not be entertained where it is not manifest that 
such decree would work irreparab.e injury. 


PPEAL from the District Court, parish of St. Landry. Baily, J. 
Moore & Morgan for plaintiff and appellee. Dupree d& Garland and 
—— King tor defendant and appellant. 

Howe, J. The plaintiff having caused certain cotton, on which he 
claimed a privilege, to be sequestered, the defendant, on the tenth No- 
vember, 1866, made a motion to dissolve the writ. On the sixteenth of 
the same month he obtained permission to bond the property, and on 
the twenty-first the bond was given. On the twelfth February, 1867, 
the motion to dissolve was overruled, and from this interlocutory 
judgment the defendant has appealed. 

We must decline to enter into the merits of this appeal. The cause, 
itself, has never been tried, and it may be that the plaintiff will never 
obtain a final judgment. The law does not favor the bringing up of 
cases by fragments, and therefore has provided no appeal from inter- 
locutory decisions unless they work irreparable injury. That the order 
in this cause does not work such injury is well settled. State v. Judge, 
2 R. 395; Wilson v. Churchman, 4 Ann. 343; Lemoene v. Garcia, 4 
Ann. 366; Hart v. Phillips, 1 R. 223; Powell v. Hopson, 12 A. 615. 

It is therefore ordered, that the appeal be dismissed at defendant's 
costs. 
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No. 687.—Marx Levy et als., Liquidators, v. V. GREMILLION et als. 


A third holder of a promissory note, given for the price of a slave, cannot recover thereon, 
although he acquired it in good faith, Jor a valid consideration, betore maturity. Groves 
v. Clark re-affirmed, ante page, 567. 


PPEAL from the Parish Court of Avoyelles. Edwards, Parish 
Judge. Waddill & Barbin for plaintiffs and appellants. Cullom & 
Thorpe for defendants and appellees. 

LupELING, C.J. On the twenty-ninth day of March, 1866, Marx 
Levy et als., liquidators of the firm of Isaac Levy & Co., brought suit 
against the defendants to recover the amount of a note executed by 
defendants. 

It is admitted that the note was given for the price of a slave; and 
that it was transferred before maturity. It is further proved that the 
note was transferred for value. 

There was judgment against the plaintiffs, and they have appealed. 

We had occasion recently to examine the question presented in this 
case, Whether a note, given for the price of a slave and transferred 
before maturity and for value, can be enforced by the Courts of this 
State, when in the hands of an innocent holder! And after mature 
consideration, we decided that such a contract could not be enforced 
now in this State. In Wainright v. Bridges, it was held that all con- 
tracts for the price of slaves were annulled by the sovereign power, 
and the Constitution of the State absolutely prohibits the courts from 
enforcing all such contracts. See the case of Groves v. Clark and Car- 
nal, 21 An. 56; Art. 128, Constitution of 1868. 

It is, therefore, ordered and adjudged that the judgment of the Dis- 
trict Court be affirmed, and that the appellants pay the costs of this 
appeal. 








No. 725.—Mari Sypon1a Ricwarp v. J. J. BEaucHaAmp, Sheriff, et al. 


The a:legations in a petition for injunction against an order of seizure and sale show, that the 
consideration ot the debt for which the mortgage was given was Confederate notes, and 
that petitioner is the surviving partner of her deceased husband, and, as such, is entitled 
to one thousand dollars . ut of his estate by preference. Held -that the petition disclosed 
an interest in preventing the payment of this illegal debt, and therefore disclosed a cause 
of action. 

A bill of exceptions to the rejection of evidence by the judge must state the grounds on which 
it was rejected. 


PPEAL from the District Court, parish of St. Landry. Bailey, J. 
B. A. Martel & Hudspeth, for plaintiff and appellant, Henry L. 
Garland, for defendants and appellees. 
LupELinG, C.J. The plaintiff enjoined the sale of property belong- 
ing to the succession of her husband, which was about to be sold under 
an order of seizure and sale. Of the many reasons stated in the peti- 
tion for injunction, it will be sufficient to notice only the following: 
The plaintiff alleges that she has learned that her husband is dead ; 
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that she is entitled to be paid one thousand dollars out of his succes- 
sion by preference, by virtue of act No. 255 of the General Assembly, 
passed seventeenth March, 1852, and that the mortgage was executed 
to secure a note given for Confederate notes. 

The defendants move to dissolve the injunction because the allega- 
tions in the petition disclose no cause of action, and because the oath 
is insufficient. 

The plaintiff swears that the facts and allegations contained in the 
petition are true. 

These allegations show that the note, secured by the mortgage 
attempted to be enforced, was given for the illicit currency issued by 
the Confederate States and that the plaintiff has an interest in prevent- 
ing the collection thereof. 

The motion to dissolve the injunction should have been overruled. 
Constitution of Louisiana, article 127, and Foster, and McAllister, 
executor, v. The Bank of New Orleans, 21 An. 

A bill of exceptions was taken by the plaintiff to the ruling of the 
judge a quo rejecting certain evidence. The bill of exceptions does 
not inform us what was the objection urged by defenda:t—hence we 
cannot act upon it. Article 488 C. P., declares that in the bills of 
exceptions shall be concisely set forth the grounds of the exception so 
taken. 

For the reasons given, it is ordered that the judgment of the lower 
court be avoided and reversed—that the motion to dissolve the injunc- 
tion be overruled, and that the case be remanded to the District Court 
to be proceeded with according to law. 

It is further ordered that the appellees pay the costs of this appeal. 








No. 693.—Darsy and TREMOULET, Syndics, v. EUPHEMIE FUSELIER, 
Widow, etc. 


Darby & Tremoulet, commission merchants, in the city of New Orleans, made advances to A. 
Grevemberg toa large amount, predicated on a letter of credit written by Mrs. Widow Fuse- 
lier, his mother, requesting said firm to make advances to and accept the drafts of said 
Grevemberg to enable him to pay for a plantation. Grevemberg obtained the advances and 
afterwards shipped his sugar crops to said merchants, which far exceeded in value the 
amount of advances made to him, the proceeds of which he was allowed to draw out 
without reserving the amount of the advances. Grevemberg died, and his merchants 
failed to present and enforce their privileges against his estate. Held —that the failure 
on the part of said Darby & Tremoulet to enforce payment for their advances, while it was 
in their power, discharged the surety who was bound on the letter of credit. That under 
this state of facts, the party giving the letter of credit is discharged by their laches. 


PPEAL from the Third Judicial District Court, parish of St. 
Mary. Train, J. B. F. Winchester and Tucker & Davis, for 
plaintiffs and appellants. DeBlanc & Perry, for defendant and 
appellee. 
TALIAFERRO, J. The plaintiffs, as syndics ot their former firm of 
Darby & Tremoulet, bring this action to recover the sum of $35,749 54, 
with interest. 
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They predicate their claim upon a wine of anit directed to hen 
by the defendant requesting them to make advances to her son, Charles 
A. Grevemberg, and accept drafts drawn upon them by him to enable 
him to pay the price of a plantation which he had purchased in the 
parish of St. Mary, from W. W.Jenk ns The plaintiffs allege that 
they made the required advances for the said Charles Grevemberg to 
an amount exceeding $55,000. That this indebtedness was reduced by 
September, 1862, to the amount which they now sue for. 

The answer of the defendant admits her siguature to the letter of 
credit, but specially denies all the plaintiff.’ allegations as to indebt- 
edness or liability arising from the l-tter of credit they declare upon. 

The defendant had judgment in her favor und the plaintiffs appeal. 

The facts presented are, that in the year 1858 Charles A. Grevem- 
berg, the son of the d -fendant, entered into an agreement with Jen- 
kins, whose plantation, with a large number of slaves upon it, was 
under seizure at the suit of Stewart Wilkins Fisk, Testamentary Exec- 
utor, v. W. W. Jenkins, and advertised for sale on the second of July, 
1858, by which he was to become the purchaser at the price of 
$115,000. In consideration of this purchase, Grevemberg was bound 
to transfer his plantation in the parish of St. Landry to Jenkins at the 
price of $45,000, and to pay and discharge for him the amount due the 
seizing creditors—$29,955 10. Besides this he assumed the payment 
of other debts of Jenkins—one to Jackson & Co. of $17,075 39; one 
to the estate of Louet of $666 66%; one to D. & U. Urquhart of 
$14,338 72, and a payment to Jenkins of $7,964 974. 

To insure the performance of this undertaking, Grevemberg, on the 
third of July, 1858, executed a mortgage by notarial act, in favor of 
Jenkins upon the land purchased from him and a number of slaves 
attached to the cultivation. 

The stipulations of the parties seem all to have been carried out 
fully. It seems to be established also that the plaintiffs advanced 
money and accepted drafts to enable Grevemberg to fulfill his obliga- 
tions to Jenkins, and for that purpose they paid four Grevemberg about 
$55,000. 

It is shown that the commercial partners, Darby & Tremoulet, were 
the factors of the defendant and her son, from June, 1858, to Septem- 
ber, 1862. That the business of the mother and her son was carried on 
separately, and the defendant during that period was in a state of 
opulence, making large sugar crops and shipping them to the house of 
Darby & Tremoulet; that the defendant had annually large sums of 
money over and above the wants of herself and her plantation, without 
debts to encumber her, and that she was in the habit of annually dis- 
tributing her surplus funds among her children, and for this annual 
distribution the son, Charles Grevemberg, came in for a large share. 
It is also shown that Grevemberg himself had a large income from his 
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plantation and that he made large shipments of sugar to his factors. 
For these parties the house of Darby & Tremoulet held, during the 
years mentioned, funds to the amount of half a million. The solvency 
and credit of Mrs. Fuselier were unquestioned. She was able at any 
time during the period the plaintiffs were acting as her factors to 
discharge the debt for which she was bound for her son. The son also 
had means in the hands of Darby & Tremoulet during the period from 
July, 1858, to September, 1862, to have discharged the debt. These 
funds should have been applied to its payment, for of all the debts of 
1858 and 1859 that for the advances to pay for the plantation which 
was mortgaged was the debt Grevemberg had the most interest in 
discharging. It bore interest. It was the oldest of the debts shown 
in the subsequent accounts rendered by the factors. A running 
account was kept between the parties, and the balance shown in Sep- 
tember, 1862, against Grevemberg is not likely to be any balance of 
the price of the plantation from Jenkins, but a balance of all the 
accounts of Darby & Tremoulet against Grevemberg. There has 
certainly been laches on the part of the plaintiffs in not giving the 
detendant notice of the non-payment of her son's indebtedness, and 
preserved for her all rights of action under the mortgage, if they 
intended to hold her bound in the event Grevemberg failed to reim- 
burse them their advances. Instead of doing this, we find that after 
the death of Grevemberg, in 1862, and the insolvency of his estate, 
the plaintiffs figure as ordinary creditors on the tableau of debts of 
his estate, having failed to become subrogated to the rights of the 
mortgagee, who was entitled to the first mortgage on a large tract of 
land embracing a valuable sugar plantation. 

A prolongation of the term granted to the principal debtor without 
the consent of the surety will release the latter. C. C. article 3032. 

The creditor can do no act whereby the rights or recourse of the 
surety against the debtor may be destroyed or impaired. If he make 
a novation or grant time to the principal the surety is as effectually 
discharged as if the claim had been satisfied. 3 Rob.; 10 Rob. 412. 

There are other points: of defense in this case not without weight, 
but which we deem it not important to examine at length, concurring 
in the opinion of the District Judge that the laches of the plaintiffs 
on this point alone are shown by their own evidence and preclude them 
from recovering. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 
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No. 682.—Joun A. Taytor v. JAmMEs C. HI. 


A holder of mortgage paper having procvede.l by executo.y process to enforce payment, 
cannot, while the. su't is pending, proceed via ordinaria against the maker of the notes. 
In such a case the plea of lis pendens wiil be maintained as to the latter - uit, 


PPEAL from the Eighth Judicial District Court, parish of St. Lan- 
dry. Bailey, J. George R. King, for plaintiff and appellant. J. H. 
Overton, for defendant and appellee. 

TALIAFERRO, J. The plaintiff institutes this suit on two promissory 
notes of the defendant, each for the sum of $2188 14, with interest at 
eight per cent. per annum on one of the notes from the seventeenth of 
April, 1859, and like rate of interest on the other from the seventeenth 
of April, 1860. 

The defense is lis pendens. The exception was sustained in the court 
below and the suit dismissed. The plaintiff has appealed. 

There is no error in the judgment. The notes were secured by 
mortgage. The plaintiff first proceeded via executiva. From the 
order rendered in that case the defendant took a devolutive appeal, 
the transcript of which forms the suit numbered six hundred and 
twenty of the docket of this court. It seems, by reason of a prior 
mortgage, the plaintiff realized but little on his own mortgage, and he 
seeks by this action a personal judgment against his debtor. The 
exception was properly sustained. See N. S. 498 and 665; 8 N. 8. 96 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 








No. 686.—BERNARD DroGRE v. CHARLES MOREAU and WIFE. 


Ina suit to revive a judgment, it is incumbent on the party claiming to be owner, to estab- 
lish the existence of the judgment and his ownership thereof. A copy certified trom the 
mortgage office, without showing the loss of the original, is not sufficient to establish the 
existence of the original judgment. 


PPEAL from the Seventh District Court, parish of Avoyelles. 
Lewis, J. Irion & Overton, for plaintiff and appellee. Waddill 
d& Barbin, for defendant and appellant. 

Wryty, J. The defendant, Clarice Goudeau, wife of Charles Moreau, 
has appealed from a judgment entered by default and made final 
against her husband and herself, reviving the judgment which they 
had confessed in June, 1858, in favor of Isaac Levy & Co. 

It appears that plaintiff instituted within proper time the necessary 
proceedings to revive said judgment according to the provisions ot the 
act of the thirtieth April, 1853, alleging that since the rendition of said. 
judgment the said Isaac Levy & Co. transferred the same to Bellocq, 
Noblom & Co., who, in turn, transferred it to him, and that he is the 
owner thereof, and it has not been paid. 

Copies of the petition for revival and of the citation were served on 
both the defendants according to law, and in due time the cause was 
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put at issue by default, which was afterwards made final, reviving the 
judgment, the defendants having failed to make appearance. 

The appellant urges that the petition for revival of the judgment is 
insufficient, because it does not mention the place of her domicile ; it 
does not allege that the judgment sought to be revived or the indebt- 
ness upon which it was based inured to her benefit, and because it 
does not contain a prayer asking that she be authorized to stand in 
judgment. : 

These objections, if of any weight, s'.ould have been urged before 
the joinder of issue. We do not think, however, that averments of 
that kind are essential in a simple application to revive a judgment. 
The law simply provides the mode to interrupt the prescription of 
judgment. It does not require the same allegations and the produc- 
tion of the same evidence upon which the judgment was originally 
obtained. 

The objection, however, that the default was made tinal without 
s‘flicient evidence of the existence of the judgment, and of the owner 
the.eof, claimed by the plaintiff, is made with more effect. 

We tind in the record that the existence of the judgment was not 
established by a certified copy of the original, made by the clerk, but 
by a copy of the judgment as copied into the records of the mortgage 
office, that it is simply the copy of a copy certitied iy the recorder. 

It should not have been received by the judge without the absence 
of the best evidence being properly accounted for. 

We do not find in the record evidence proving that plaintiff is the 
transteree or owner of the judgment as alleged by him, but we cannot 
say he failed to prove his ownership to the satisfaction of the judge, 
who states that he did; besides, it appears from the note of evidence 
that some proof of the transfers was offered, as we there find the fol- 
lowing entry: ‘‘certitied copies of transfers of judgment to be fur- 
nished.” 

The authorities in 20 A. 281, and 19 A. 146, relied on by the appel- 
lant to maintain her position that a judgmen: rendered against a 
married woman, without her being authorized to appear in court, is a 
nullity, do not apply to this case. 

In those cases there was no default, a tacit joinder of issue by both 
the husband and the wife, but simply the unauthorized appearance and 
answer of the wife. 

The court there very properly held that the unauthorized answer of 
the wife did not make a legal joinder of issue upon which a judgment 
may be based. 

In this case there was no answer by either the husband or the wife, 
although both were legally cited. 

There was a default: entered, which by fiction of law was the 
appearance and joinder of issue by both the husband and the wife, 
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the tacit appearance of both implying the authority of the former to 
the latter. 9 A. 197. 

From the face of the record, however, we are not satisfied that the 
existence of the judgment sought to be revived, and plaintiff ’s owner- 
ship thereof were properly established. We th'nk justice requires 
that this case shou:d be remanded. 

It is therefore ordered and adjudged that the judgment appealed 
from be avoided and annulled, and it is now ordered that this cause be 
remanded to the court a qua to be proceeded in according to law. 

It is further ordered that plaintiff pay costs of the appeal. 





No. 674.—A. P. Nosiom v. E. C. MILBorne. 


Contracts entered into during the late war between parties, the one residing within the military 
line of the United States and the other within the Confederate lines of military ocvcnpa- 
tion, are absolutely null, and no action will lie to enforce them. 


PPEAL from the District Court, parish of St. Landry. Bailey, J. 
B. A. Martel, tor plaintiff and appellant. John EF. King, for 
defendant and appellee. 

HowE Lt, J. Three cases between these parties, involving the same 
subject matter, were cumulated by consent in the lower court, tor 
the purpose of trying a peremptory exception filed in each, and a 
separate judgment was rendered in each, from which appeals have 
been taken by the plaintiff, and they are before us in one transcript. 

The plaintiff, a resident of New Orleans, alleges that, on the sixteenth 
of October, 1863, he purchased from the defendant, residing in the 
parish of St. Landry, his cotton crop, consisting of eighty bales of 
cotton, then on the plantation of the latter in said parish, and asks for 
the delivery thereof and damages to the amount of five thousand 
dollars. 

The exception is that the contract is an immoral one, being one 
between parties residing at the time within the different hostile mili- 
tary lines, and prohibited by the acts of Congress, the proclamations of 
the President and the laws of nations. 

The exception was properly maintained. 

All such trading was prohibited and the courts will not enforce any 
contracts arising therefrom, but will leave the parties where they have 
placed themselves. See Marchand v. Coyle, 18 A. 632; Hennen v. 
Gilman, 20 A. 241. j 

It is therefore ordered that the several judgments appealed from 
herein, to wit: in the cases numbered 9499, 9534 and 9536, on the 
docket of the District Court in the parish of St. Landry, be affirmed 
with costs. 

81 
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No. 654.—JOsEPHINE F. FANELIE BouLieny, Widow, v. PreERRE GARY 
et al., Administrator. 


A peremptory exception that the petition discloses no ground of action, admits, for the pur- 
poses of the trial of the exception, that all the allegations in the petition are true, and no 
amount of evidence can have any influence in determining the question raised by the ex- 
ception. 


PPEAL from the District Court, Parish of St. Mary. Gates, J. XR. 
Perry, for plaintiff and appellant, Gary & Fournet and A. & F. 
Voorhies, for defendant and appellee. 


LuvELING, C. J. Désiré Beraud died in 1865, and the administrator 
of his succession having ascertained that the estate was insolvent, 
caused a meeting of the creditors to be convoked pursuant to articles 
1160, 1161, 1162 and 1163 of the Civil Code. At that meeting the 
plaintit? appeared and swore that she was a privileged creditor of the 
estate for the sum of $1200, constituted as her dower by marriage con- 
tract with the deceased. And the administrator having caused the 
property to be advertised for sale upon terms different from those she 
had indicated at the meeting, she has obtained an injunction to pro- 
hibit the sale, on the ground that as a privileged creditor, she has a 
right to have so much of the effects of the succession sold as may be 
necessary to satisfy her claim, on such terms as she chooses. 

The defendants filed the peremptory exception, ‘that the petition 
does not disclose any ground of action, and that the allegations show 
that the rights of the plaintiff have not been liqu.dated or settled so as 
to enable her to vote in the deliberations of creditors.” 

The exception is in the nature of a demurrer, and admits all the 
allegations in the petition to be true. 

It is difficult to discover wherein the allegations of the petition are 
defective. The material allegations of the petition are that the estate 
is insolvent; that she appeared at the meeting of the creditors and 
indicated, in the manner pointed out by law, upon what terms she 
desired the property sold; that she has renounced the community 
which existed between her and her husband; that ‘she is a privileged 
and mortgage creditor of said insolvent estate in the sum of twelve 
hundred dollars, due to her by her deceased husband as dowry, con- 
stituted per marriage contract,” ‘‘for the restoration and payment of 
which she has a privilege,” etc; and that she will be irreparably in- 
jured by the sale. 

On the trial of the exception the defendant offered copies of the in- 
ventory and of the marriage contract. This was irregular. The ex- 
ception judicially admits the truth of the allegations of the petition 
for the purpose of the trial of the exception, and no amount of evidence 
could CHANGE the allegations which are made in the petition, and which 
are admitted to be true. The evidence adduced should have no influ- 
ence in determining the question raised by the exception. 4 N. 5S. 
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Shelmerdine rv. Duffy; 13 An. 179; Hiestand r. New Orleans; 14 An. 
138. The exception should have been overruled. 

It is therefore ordered, that the judgment of the District Court be 
avoided and reversed, and that the case be remanded to the District 
Court to be proceeded with according to law. 





No. 703.—HeE1rs or BEDELL et al. v. CrLesix Hayes, Tutrix, ete. ADE- 
LARD CARLIN, Intervenor. 


An intervenor cannot be heard by exception, to the form of action by the plaintiffs. 

A decree of the court homglogating the proceedings of a family mecting which authorized the 
adjudication of the community property to the surviving parent on the estimate of the in- 
ventory, amounts to a sale of the property to the survivor, and not a judgment for money 
on which execution could issue. 

A creditor intervening in a suit, by the hei’s against their mother. to enforce payment of therr 
interests in their father’s estate which she has purchased, by opposing the validity of the 
claims of the heirs is not instituting »n inquiry into the correctness of the judgment »p- 
proving the adjudication. 

The heirs of a decease 1 pareut cannot recover from the survivor, who has purchased the com- 
munity interest of the deceased, that portion of the price which is shown to b>: for slaves 
be'onging to the estate of their deceased parent. Constitution, Art. 128; 19 An. 234 


PPEAL from the District Court, parish of St. Mary. Gates, J. J. 
G. Oliver & Dumartrait, and De Blane & Perry, for intervenor 
and appellant, D. Caffery, for appellees. 

Howe, J. Jotham H. Bedell died in the parish of St. Mary in the 
year 1859, leaving a large property in community with his wife, Mrs. 
Cilesie Hayes, and separate property amounting to $10,000. The sur- 
viving wife was confirmed as natural tutrix of her minor children, and 
Edmund Rose appointed under tutor, on the thirtieth of January, 1860. 
An inventory was made and on the sixteenth day of February, 1860, 
the community property was adjudicated to the widow at the estimated 
value, $75,978 33. 

In 1863, Emily Bedell, one of the minors died, and her share was in- 
herited, one-fourth by the widow, and three-fourths by the other 
children. In 1867, this action was instituted by the heirs who had be- 
come of age, and by Rose, under tutor of those w. o still remained 
minors, to obtain judgment against the defendant for the amounts 
due each respectively and a sale under their tacit and special mort- 
gages. 

Adelard Carlin intervened, claiming to be a creditor of the defend- 
ant for $14,537 20, subject to a credit of $8000, upon a note made by 
her on the first of March, 1862, and secured by special mortgage on 
her lands. He excepted to the form of the action by the heirs, and to 
the capacity of the under tutor to sue. The suit as to the under tutor 
was dismissed. The exception of the intervenor to the form of the 
action was properly overruled. As intervenor he had no right to raise 
this question. 
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The intervenor further opposed the claim of the plaintiffs upon the 
merits. 


The defendant by answer admitted herself indcbied to the heirs and 
filed an account thereof. 

The minors Catherine Bedell and Marietta Bedell, who, with Eliza- 
beth Bedell, had been represented as plaintiffs by Rose, having been 
emancipated, intervened and asked to become plaintiffs, and set up the 
same claim as the other plaintiffs. 

There was judgment rejecting the demand of the intervenor Carlin, 
and in favor of the plaintiffs for the amounts set forth in the account 
filed by the defendant, and that their legal and special mortgage take 
effect from January 30, 1860. The intervenor Carlin appealed. 

There remains three questions to be disposed of presented by the 
intervention of the appellant and by the evidence. 

I. The intervenor objects that the ciaim of the minors against their 
natural tutrix for $1!),000, the separate property of their father, is not 
established, by sufficient proof. It was included in the account of the 
tutrix made in 1860, at a time not suspicious, when the defendant was 
in good circumstances, more than two years before the debt to Carlin 
was contracted. It was homologated by the court. Its correctness is 
not denied or put at issue by the petition of intervention of Carlin, 
and the account in which it figures as a prominent item was offered by 
the plaintiffs and received in evidence without objection. It would 
therefore seem that this portion of the claim of piaintiffs is sufficiently 
established. 

II. It is contended by the appellant that, as appears by the record, 
the community property adjudicated to the defendant was in part com- 
posed of slaves, the estimated value of which he calculates at $40,960, 
and that the account also shows an item in favor of the minors for the 
hire of a slave, $465—and that these items should have been dis- 
allowed. The court a qua erred, we think in not reducing the claim of 
the minors by the amount of the price of the slaves held in common. 
The adjudication to the surviving parent was a sale. The estimate of 
the inventory was a price. A portion of the objects of the sale were 
persons. C. C. 338; Constitution, article 128; 19 Ann. 234. 

The judge a quo says in his reasons, for judgment : 

‘“The slaves were adjudicated to the survivor of the community, 
upon the advice of a family meeting, whose proceedings were regularly 
homologated by judgment, and the judgment thus rendered cannot be 
inquired into collaterally.” 

It is quite true that as a general rule judgments cannot be inquired 
into collaterally ; but we do not perceive that, as to this branch of the 
case, the intervenor is making such inquiry. The family meeting 
advised an adjudication, the judgment approved the advice. From 
this resulted a sale; from this sale a debt; from this debt a mortgage.. 
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There was no judgment against the defendant at that time for a sum ot 
money, with a resulting judicial mortgage, or recognition of any other 
sort of mortgage. If there had been, this suit would have been un- 
necessary as to the plaintiffs, and such judgment as there was in 1860, 
homologating the proceedings of the family meeting, the appellant does 
not complain of. He merely asks us not to enforce the debt arising 
from the execution of the judgment so far as it was a contract for the 
sale of persons. To the extent, then, of the price of slaves the claim 
of the plaintiffs must be reduced. 

The hire of the slave claimed to have belonged to the minors, stands 
upon a different basis. It appears that the tutrix from 1859 received 
for this hire $465. She received it for the minors. Some one chose to 
pay her so much money for the minors. It is not her money. The 
minors, and no other persons, claim it. The tutrix must account tor 
it even if she received it unduly. C. C. 2974. 

III. It is contended by the appellant that no interest is due by the 
tutrix upon the amount of $10,000 received by her October 8, 1859, 
and upon the minors’ share of the community property adjudicated to 
her February 16, 1860. The reasons urged are the same as those pre- 
sented in the case of Fuselier v. Babineau, 14 Ann. 764. It was there 
held that interest was due by the tuter upon money coming into his 
hands; and that the question raised was no longer an open one. See 
also the cases in 3 La. 194; 4 R. 300; 5 Ann. 565; 10 Ann. 289. 

Upon the principle of stare decisis, we do not feel authorized to re- 
open the controversy on this point. And as regards the community 
property adjudicated to the defendant, the law seems to provide ex- 
pressly for the interest, as well as the principal, of the debt created by 
the adjudication. C. C. 338, and act of March 17, 1826. 

The account, however, on which the judgment is based, and to which, 
giving no specific amounts, it refers, shows that the interest is repeat- 
edly compounded in cases where its annual amount, in excess of the 
expenses of the ward, is less than $500. This we think erroneous. 
C. C, 341. 

For the reasons given, it is ordered and adjudged that the judgment 
appealed from be reversed, and the cause remanded, that the account 
of the defendant as tutrix may be amended and stated in accordance 
with this decision, and to be further proceeded with according to law, 
costs of the apppeal to be paid by the appellees. 





No. 722.—Rosert S. Perry, Administrator, v. PARisH OF VERMILION. 


Warrants ior money drawn by the police jury on the parish are prescribed by the lapse of ‘fiv- 
years trom the time they vecome due. 


‘PPEAL from the Seventh District Court, parish of Vermilion. 
Porter, J. R. S. Perry, for plaintiff and appellee, Joseph H. 
Breaux, for defendant and appellant. 
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Wryty, J. Plaintiff bases his aetion on certain warrants of the police 
jury of the parish of Vermilion held by him, and the court gave him 
judgment for the amount claimed. 

The detendant has appealed. 

In bar of the action the defendant pleaded the prescription of five 
years, the warrants being then over five years past due. We think the 
judge a quo erred in not maintaining the plea of preseription. Plain- 
tiff declared upon the unconditional obligation of the defendant; it 
was prescribed, presumed to be paid. 

We see no reason why the parish of Vermilion, a juridical person, 
should not, as well as any other persou, be permitted to plead the pre- 
scription of five years against its warrants. Prescription is a mode of 
extinguishing obligations, the same as payment and other modes; and 
we know of no law prohibiting the extinguishment of the obligation 
declared upon by prescription, or which prevents the parish from 
making the same defenses that any other person might make to a 
similar obligation. 

The doctrine of novation resorted to, to evade the plea of prescrip- 
tion might apply as well to notes or drafts usually given by persons 
in evidence of debt. It does not apply to this ease. The suit was not 
instituted upon the original debt, it was based on the warrants of the 
police jury. They evidence tle debt, whatever the consideration may 
have been, and they cannot establish it because of prescription. 

It is therefore ordered that the judgment of the court a qua be re- 
versed and annulled, and it is now ordered that there be judgment for 
the defendant, plaintiff paying all costs. 





No. 622.—Emi.y Sirtic, Tutrix, v. A. W. LITTELL, et als. 


Where judgment has been rendered in the lower court against the maker and indorser of a 
promissory note, and t. e maker appeals, he must make the indorser a party, otherwise the 
appeal will be dismissed tor wuut v1 proper partie-. 


PPEAL from the District Court, parish of St. Landry. Bailey, J. 
T. H. & E. Lewis, for plaintiff and appellee, Duprie & Garland, 
for defendants and apellants. 

HowE.t, J. In this case judgment in solido was obtained against 
the two makers and the indorser of a promissory note, from which the 
two makers took this appeal by petition and asked that the plaintiff 
be cited. It is manifest that the indorser has an interest and should 
be a party to the appeal, and as this court will notice, of its own 
motion, the want of proper parties, the appeal must be dismissed. 12 
R, 203; 4 A. 577; 11 A. 409; 12 A. 755, 774, 801; 3 A. 317; 19 A. 137. 

It is therefore ordered that the appeal herein be dismissed with 
costs. 
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No. 684.—A. P. Nositom v. JAMEs T. SworpDs. 


A-contract made between two parties,the oue residiny within the Federal lines of military 
occupation and the other within the so-called Confederate lines, during the late war, is 
prohibited by act of Congress, and is therefore null. 


PPEAL from the Eighth District Court, parish of St. Landry. 
Bailey, J. B. A. Martel for plaintiff and appellant. James M. 
Porter and John EF. King for defendant and appellee. 
Wr ty, J. The contract upon which this action is based reads as 
follows: 
*“ Bic CANE, PagisH OF St. LANDRY, Oct. 11, 63. 
“Mr. A. P. Noblom 


JTS ‘* Bought of James ‘I’. Swords. 
—— *25 bales of cotton, at $60............ ...... ----.. $1,500 00 
N ‘* That cotton now in seed and stored away in my gin house on 


my plantation, situated in Big Cane, 2 miles from my landing. I 
obligate to gin it as soon as baling and rope is furnished me by 
the purchaser, and to forward to my landing whenever called for, 
and in good order. The cotton will be marked as per margin. 


“JAMES 'T. SWORDS. 
** Witness : 


J. A. CAPPEL, 
D. A. Cuney.” 

The defendant pleads in bar of this action that the contract was 
made in violation of a prohibitory law, and therefore void, the plaintiff 
then residing in New Orleans in the Federal lines, and the defendant 
in the parish of St. Landry then in the Confederate lines. 

The District Court gave judgment for the defendant, and the plain- 
tiff has appealed. 

The evidence in the record fully establishes the fact, that at the time 
of the contract thg plaintiff resided in the city of New Orleans inside 
of the Union lines, and the defendant resided in the parish of St. Lan- 
dry within rebel lines. 

Commercial transactions of this character were inhibited by an act 
of Congress for purposes of public policy, and the contract was with- 
out effect, producing no obligation whatever. Marchaud v. Coyle, 18 
A. 632. 

It is ordered that the judgment of the Court below be affirmed with 
costs. 


No. 685.—ALEXANDER SELLERS v. EMILE SELLERs et al. 


A possessor of property under an authentic act is not bound to establish the verity of the sale 
where it is attached by a creditor on the ground of simulation. 
The a of showing simulation falis on the party attaching, when the purchaser is in pos- 


Avera from the Eighth District Court, parish of Lafayette. Bailey, 
J. M. £. Girard for plaintiff and appellee. William & E. Mouton 
for defendant and appellant. 
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Wr y,J. Plaintiff seeks to recover from the defendant, Emile Sellers, 
the amount of a note made by him, and also to have a contract of sale 
by public act from Emile Sellers to his son, Camile Sellers, passed June 
11, 1866, declared simulated and void. 

He alleges that said act of sale is regular in form, and the property 
pretended to be conveyed consists of six hundred and fifty-four and 
eighty-nine hundredths “ acres of a fine body of well timbered land in 
St. Landry with all the improvements thereon, a branding iron marked 
thus b, with its pretensions of horned cattle and horses branded 
therewith without reservation, and also two hundred and fifty head of 
sheep.” * * * He alleges that the act was a simulation, that no 
consideration whatever passed between the parties, and that its object 
was to defraud a portion of the father’s creditors and keep so much of 
the property in the hands of the son. 

He further alleges, ‘“‘ That the property thus attempted to be screened 
by the father and only son from the just rights of the father’s creditors, 
and which is the bulk of the father’s property, is really worth more 
than twice the sum stipulated in the simulated act.” The prayer is for 
judgment for the amount claimed, and that the pretended sale may be 
declared null. 

Both the defendants joined in an answer, denying the allegations 
except the signature to the note, and averring that the sale was bona 
fide and for a “‘ valid consideration.” 

The District Judge rendered judgment in favor ot plaintiff for the 
amount claimed, and decreed the nullity of the sale trom Emile Sellers 
to Camile Sellers, passed before William Bryant, Recorder, on the 
eleventh July, 1866. 

The deiendants have appealed. 

This is purely an action en declaration de simulation, not a revocatory 
action proper, or actio pauliana. Its purpose is not to have an actual 
sale annulled for fraud, but to have the declaration tha the act pur- 
porting to be a sale, was not a real sale, but only a shadow cast upon 
the title, a mere simulation. 

The consideration of the sale, as appears by the notarial act, was 
$1310, $400 thereot cash, and for the balance, $910, the purchaser 
assumed and obligated himself to pay the debts of his vendor, as fol- 
lows: “a debt of $400 to the succession of Joseph Le Blanc, a debt of 
$250 to Bellom Bourdeau, a debt of $200 to Sessin Le Blane, anda 
debt of $60 to the succession of Don Louis Olideu Broussard. 

It does not appear in the evidence, nor was it alleged, that the ven- 
dor continued to hold possession of the property after the act of sale 
was passed. There is nothing in the record to show that any ownership 
over the property was afterwards exercised by the vendor. Indeed, it 
appears that both the vendor and vendee lived together on a different 
tract situated in the parish of Lafayette, which one of the witnesses, 
Broussard, believed was not owned by them. The defendants reside in 
the parish of Lafayette, as the plaintiff alleges; the tract of land sold 
was situated in the parish of St. Landry. Where there is no evidence 





OPELOUSAS, SEPTEMBER, Ic. 649 
Mesunder Sellers v. Emile Sellers et al. m 








to the contrary, we are bound to consider the vendee, by notarial act 
duly reeorded, in possession of the property. 


The sale is not presumed simulated, the purchaser being in posses- 
sion, and the latter is not bound to establish the verity of the sale. C. 
(. 2456. 

The plaintiff must make out his case. He has introduced a consid- 
erable amount of evidence of a negative character. The witnesses did 
not know that Camile Sellers had money or that he had enterprise. 

The rebutting testimony shows that he was employed before the war 
and since in driving cattle for one ot the witnesses, that he received 
wages therefor at the 1ate of two dol ars per day in United States cur- 
rency, or one dollar and fifty cents per day in specie ; it is also in proof 
that he owned some cattle, and that he had sold some before he made 
the purchase. 

We do not think the purchaser holding, by recorded title, property , 
not in the possession of the vendor, is bound to establish the verity of 
the sale. It isonly where the vendor retains possession by precarious 
title or otherwise, that the law presumes simulation and puts the onus 
probandi ot the reality of the sale on the purchaser. C. C. 2456. 

There is no fraud proved against either the vendor or the vendee. 
The record shows the vendor owns other property; it does not show 
that he is embarrassed or in failing circumstances; it does not show 
that the vendee was even aware of the existence of plaintiff’s claim. 

On the whole we think the plaintiff has failed to make out his case; 
and that a notarial title, followed up by possession, should not be dis- 
regarded upon the mere suspicion of a creditor and upon negative tes- 
timony of the character adduced in this case. 

It is therefore ordered, that the judgment appealed from be amended 
by rejecting the demand of plaintiff to have the sale from Emile Sellers 
to Camile Sellers declared simulated and null. As thus amended, it is 
ordered that the decree of the Court a qua be affirmed. 

It isfurther ordered, that plaintiff pay the costs of appeal, and that 
Emile Sellers pay the costs of the Court below. 

Rehearing refused. 


No. 681.—Epwakp Moors, Tutor, et al. v. B. B. Simms, Administrator. 


The affidavit of the Dist:ict Judge, filed in the Supreme Court in 1867, stating that an appeat 
was granted in open court in 1862, is not sufficient to miintain the appeal in the wbsence of 
an order of appeal in the record. 


PPEAL?from Thirteenth District Court, parish of Avoyelles. Cul- 
ih lom, J. H. 8. L. Taylor, tor plaintiffs and appellees. EH. Philips 
and A. B. Trion, for defendant and appellant. 

Wr ty, J. The appellees move to dismiss this appeal because there 
never was an order of appeal on motion entered on the minutes ot the 
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court and no appeal was granted on petition. We find no order of 
uppeal in the record. 

The judgment was signed on nineteenth December, 1862, but the 
t:anscript was only filed in this court on fourth September, 1867. On 
the same day the affidavit of the judge was filed, stating that the 
appeal was granted on motion in open court, and if not entered on the 
minutes of the court it was an omission of the clerk. If the clerk 
omitted to enter the motion ad order of appeal on the minutes of the 
court, the appellant could have caused the eatry to be made, nune pro 
tunc, at a subsequent term of the court. 6 A. 707. It does not appear 
that this has-ever been done, and the motion .uust therefore prevail. 

It is ordered that this appeal be dismissed at appellant’s costs. 


No. 720.—FANNIE SATTERFIELD, Executrix, and Husband, v. B. P. 
DELAVALADE. 


A pirty who receiv *d a note tor collection and afterward returned it t» the pirty from whom he 
received it, cannot ve heid resp nsible on proot tuat another party gave him notice while it 
w ts ip his possession that he was the owner and would hold him responsible if he did not 
delive” the note. 


gfeown from the District Court, parish of Avoyelles. Miller, J. 


Cullom & Thorpe, for plaintiffs and appellees. Henderson Taylor, 
tor defendant and appellant. 

Luve.inG, C.J. The plaintiffs sued the defendant for twenty-four 
hundred and thirty-five dollars and forty-three cents, with legal interest 
thereon from the fourth day of November, 1866, being the amount of a 
promissory note, inventoried as the property of the succession of S. M. 
Wells, and alleged to have been collected by the said Delavaladv. 

It appears from the record that the note was placed in the hands of 
Delavalade by Edward H. Satterfield for collection, and that Delaval- 
ade returned the note to said Satterfield, who surrendered it to A. T. 
Norwood, the executor of one of the makers of the note, in con sidera- 
tion of the sum of fifteen hundred dollars paid to the said Satterfield. 
It is true, that it is proved that a letter was written to Delavalide 
informing him that the note was the property of the succession of Wells, 
and that he would be held responsible for its amount unless he returned 
it to the executrix; but we are not prepared to admit that this fact 
made it obligatory on him to deliver the note to any one but Satterfield, 
from whom he had received it for collection. 

The evidence satisfies us that Satterfield was not acting as the agent 
ot Delavalade when he received the money from Norwood: and that 
Delavalade is not responsible to the plaintiffs for the amount claimed. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided and reversed, aud that the plaintiffs’ de- 
mand be rejected with costs of both courts. 
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No. 718.—Louis LEON v. HERMINA BOUILLET et als. 


Citation serv. d on a party who:e native language is French. when ihe petition is oniy written in 
English, will interrupt prescription. 

The eace; tivu that tue petition is only written lu the Lnglis. language, when the mother tongue 
of the defend int is Frenc», must be pleaded in limine Litis. 

The rule laid down in article 2269 of the Civil Code, that the husba 1d cannot be a witness tor «-r 
against his wite, etc., is withuut exceptiou, and 1s applicable to all cases in which either o: 
them are directly ¢ mcerned, without reference to the time that such rela io: commenced. 

A sole heir, ha-ing accepted the suc ‘ession of her mother purely and simply, has th- right to 
take possession of tue p vpcity, aud acer husband by admunisteri sy it with her permission 
does not be ome person uly responsible for the debts of th > succession. 


PPEAL trom the District Court, parish of St. Mary. Gates, J. 
Oliver & Dumartel, for plaintiff and appellee. Simon & Voorhies, 
for defendants and appellants. 

LuDELING, C. J. This action is based on the following obligation : 
** $2000 PAROISSE SAINTE MARrik, Avril 2, 1861. 

‘‘Nous promettors solidairement de payer 4 Monsieur Louis Leon ou 
& son ordre la somme de deux mille piastre avee l’interet de huit pour 
cent Pan depuis cette date jusqu’A parfeit paiement pour valeur recue. 

“VVE. G. BOUILLET, 
“Pr. B. MARTEL, 
* THE. ARMELIN.” 

The plaintiff alleges that Hermina Bouillet, wife of B. Martel, is the 
sole heir at law. of her mother, G. Bouillet, and that she and her hus- 
hand have taken possession of the property of the succession of G. 
Bouillet. He sues Hermina Bouillet, her husband, B. Martel, an: 
Theodore Armelin, in solido, for the amount of the obligation above 
deserib. d. 

The defendants filed an exception to the proceedings on “hh: grounds 
that their materna: language was French, and that copies of the petition 
and citation in French shoud have been served on them. The judge 
a quo sustained the exception as to B. Martel and Theodore Armetin, but 
overruled it as to Hermina Bouillet. It was admitted that the mother 
tongue of all the defendants was French. The exception should have 
been sustained as to all the defendants. But the record shows that 
copies of the petition and citation in French were served on the de end- 
ants before further proceedings in the case were had. 

The plea of prescription has been filed in this court; and it is con- 
tended that the citation in English, served on the defendants on the 
fifth day of October, 1365, did not interrupt prescription. 

Article 3484 of the Civil Code declares that prescription is interrupted 
*-when the possessor has been cited to appear before a court of justice. 
on account either of the property or the possession ;” and artic!e 3356 
of the Code provides that “‘the prescription releasing debts is int: r- 
rupted by all such causes as interrupt the prescription by whieh prop- 
erty is acquired.” See also articles 3517, 3518. Were the Ce‘end- 
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nuts cited on the fifth of October, 1865? In Thomas v. Baille this 
eourt said: “The article 172 of the Code of Practice enacts ‘that 
the petition, when either party speaks the French language as a mother 
tongue, must be drawn in the French and English languages.’” The 
same expression, ‘‘must be,” is applied to all the required forms and 
particulars of a petition, such as the names, surnames and places of 
residence of the parties. But the Code does not pronounce the absolute 
nullity of a petition defective in these particulars. The nullity is 
therefore only relative; and the defendant has undoubtedly a right to 
require the petition and citation to be in both languages, on showing 
that his native language is French; but it does not follow that the suit 
must be dismissed. 7 La. p. 415. The citations and returns thereon, in 
the case at bar, being regular on their face, would have authorized judg- 
ments by default to be taken and made final, if the exception had not 
been urged in limine litis. We must conclude therefore that the defend- 
ants ‘‘had been cited to appear before a court of justice,” and that 
prescription was thus interrupted. Baker v. Thomas et al. 4 La. 418; 
4 R. 258; 12 La. 539; White v. McQuillan, and Flower et al. v. O’Con- 
nor, 17 La. 218. 

On the trial of the cause, interrogatories on facts and articles were 
propounded to B. Martel to prove that he was authorized by widow G. 
Bouillet to sign the obligation sued on for her. Hermina Bouillet 
objected to the interrogatories and the answers, on the ground that said 
B. Martel is her husband, and he is prohibited by law from testifying 
tor or against his wife. The objection was not sustained, and she 
retained a bill of exceptions to the ruling of the judge a quo. 

Article 2260 Civil Code is peremptory. ‘The husband cannot be a 
witness either for or against his wife,” etc. “It makes no difference at 
what time the relation of husband and wife commenced, the principle 
being applied in its full extent whenever the interests of either of them 
are directly concerned.” Greenleaf’s Evidence, § —. 

“This rule is believed to be without exception.” 11 An. 628. The 
evidence as to her should have been excluded. There is no legal evi- 
dence in the record to show that B. Martel was authorized to sign the 
name of G. Bouillet, consequently no debt is established against the 
succession of G. Bouillet. The judicial admissions and the evidence in 
the record show that Hermina Bouillet, wife of B. Martel, is the sole 
heir of G. Bouillet, deceased, and that, by her acts, she has accepted 
the succession of her mother purely and simply. She had a right to 
take possession of the succession property, and to permit her husband 
to administer it, and the husband did not, by administering the prop- 
erty, render himself responsible for the debts of the succession. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court against the appellants be avoided and reversed ; and 
it is ordered that there be judgment of nonsuit on the demand against 
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Hermina Bouillet, wife of B. Martel, and that there be judgment in 
favor of the defendant, B. Martel, on the demand against him, and that 
the appellee pay the cests of beth courts. 

Rehearing refused. 


No. 695.—L. F. GENEREs et als. r. Epwarp Simon, 


A party bolding a mortgage entitling him to ¢xecutury process to enforce it, may proceed via 
ordinaria against the mortyagee, either in the parish ef his domicile anJ residence, or in 
the parish where the mortgaged property is situated. C. P. 163. 

Ali petitions addressed to courts are required to be written in the English language, but where 
a porti’n of a petition, net essential, and without which the cause of action would still re- 
main, is written in the French language, the p-tition will not be dismissed because it is not 
entirely written in the Evglish language. 


PPEAL from the District Court, parish of St. Mary. Gates, J. 
MeMillan & Mossy, for plaintiffs and appellees. DeBlane d& Perry, 
A. L. Tucker, Gary & Fournet, for defendant and appellant. 

Howe tt, J. The plaintiffs, holders of several promissory notes, 
made by the defendant, a resident of the parish of St. Martin, and 
secured by an hypothecary act importing a confession of judgment, 
instituted this action by the via ordinaria in the parish of St. Mary, 


where the mortgaged property is situated, and asked that the defend- 
ant be cited and condemned to pay the amount of their respective 
claims, and that their mortgage be recognized and enforced against the 
property described. 

Two questions are presented for our consideration by defendant’s 
exceptions: 

First—That the action is exclusively a personal action, and as such 
ought to have been brought in the parish of St. Martin, at the defend- 
ant’s domicile. 

The general rule in civil matters is, that one must be sued in the 
parish of his domicile, and shall not be permitted to select any other 
domicile or residence for the purpose of being sued, but this rule is 
subject to those exceptions expressly provided for by law. C. P. 
162. The next article (163), provides expressly for actions like this, 
in which the hypothecary rights are sought to be enforced. It says: 
‘‘In actions of revindication of real property, or where proceedings are 
instituted, in order to obtain the seizure and the sale of real property, 
in virtue of an act of hypothecation, importing confession of judgment, 
the defendant may be cited, whether in the first instance, or in appeal, 
either within the jurisdiction where the property revindicated or hypo- 
thecated is situated, though he has his domicile or residence out of that 
jurisdiction, or in that where the defendant has his domicile, as the 
plaintiff chooses.” 
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The application of this article to suits of this character has been fre- 
quently recognized. See 2 N.S. 374; 4 L. 240; 3 A. 637; 15 A. 346. 

Second—That in disregard of the provisions of our constitution « 
considerable portion of plaintiffs’ original petition is written in the 
French language. 

Article 103 of the constitution of 1864, relied on by defendant, pro- 
vides that “ the laws, public records and the judicial and legislative 
written proceedings of the State shall be promulgated, preserved and. 
conducted in the language in which the constitution of the United 
States is written.” Te portion of plaintiff’s petition in Freneh is the 
description of the prop >rty, as contained in the act of mortgage, and 
the question is, does this confliet with the above article ? 

The word proceeding, in its general acceptation, means the form in 
which actions are to be brought and defended, the manner of interven- 
ing in suits, the mode of deciding them, of opposing judgments and of 
executing them. The forms are different in ordinary, executory and 
summary proceedings. C. P. 146. The form in the ordinary proceed- 
ing is by petition and citation. 

**A petition is a written document, which the plaintiff addresses to a 
competent judge setting forth the cause of the action which he intends 
to bring against the defendant, and praying to be permitted to cite that 
defendant before him, that he may be ordered to do or to give a cer- 
tain thing.” C. P. 171. 

The petition, setting torth the cause of action, must be in the Eng- 
lish language; but if a plaintiff chooses to insert in it any part of the 
evidence of his demand, the petition will not be defective because that. 
part is in the French language. If omitted, the petition would still 
contain the object of the demand and the cause of the action—the 
wiitten proceedings in the case would be in the English language. If 
the petition in all its essential parts, the citation and the other material 
portions of the proceedings were in French only, and not in English, 
the objection of defendant would apply. But if in English and also in 
French, the constitutional provision invoked would be complied with. 
We cannot see that the proceedings in this case have not been con- 
ducted in the English language. The exceptions were properly over- 
ruled. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 
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No. 707.— James G. Hayes v. James M. THOMPSON. 


lrocee lings against a party alleged to have usurped or intrud -d into an office, must be brought 
by the District Attorney, or District Attorney pro tem. of the parish in which the case 
arises, in the name of the State. Acts of 1868, No. 156, page 200, § 2. 


PPEAL from the Eighth District Court, parish of St. Landry. Por- 
ter, J. John H. Overton, Henry L. Garland, Moore & Morgan, 
Bailey & Estilette, and B. A. Martel for plaintiff and appellant. John 
E. King and George R. King for defendant and appellee. George W. 
Hudspeth, District Attorney. Thomas H. Lewis, District Attorney pre 
tem. 

Wyty, J. Plaintiff alleges that at the April election of Lets, he was 
duly elected sheriff of the parish of St. Landry; that subsequently, to 
wit: on twenty-ninth July, 1968, he entered on the duties o1 his oitice 
after being duly commissioned, and after giving bond and being quali- 
fied according to law. He alleges that since then, to wit: on twelfth 
July, 1869, the defendant, Jimes M. Thompson, pretending that he has 
been appointed and commissioned by the Governor, as sheriff ot said 
parish, has ilegally entered inte and usurped the oftice of sheriff of the 
parish of Si. Landry, and unlawfully exercises the duties thereot ; that 
the petitioner has given information to George W. Hudspeth, District 
Attorney, and to Thomas H. Lewis, District Attorney pro tem., of the 
said intrusion and usurpation, and has requested them to institute suit 
against said Thompson under act No. 156, passed in 1868, but that the 
have refused to do so. He prays that said Hudspeth and said Lewis, in 
their official capacities, ‘ be ordered to institute and carry on, by join- 
ing your petitioner in this suit against said Thompson, the proceedings 
provided for by act No. 156 of the acts of the Legislature of 1363.” 

He further prays that judgment be rendered in his favor recognizing 
him as sheriff ot St. Landry, and decreeing the said Thompson to be 
an usurper and intruder ;, and that he have judgment against him for 
$1000. 

This was evidently intended as a proceeding under act No. 156, 
known as the “intrusion act.” Its purpose was to give the plaintiff 
possession of the sheriff’s office, and to have the inenmbent, Thomp- 
son, ejected as au intruder and usurper. 

On referring to the act in quest’on, we find that actions of this char- 
acter can only be brought in the name of the State by the District At- 
torney, or the District Attorney pro tempore, and iv the parish of Or- 
leans by the Attorney General. 

The second section of said act makes it the duty of the District At- 
torney, or the District Attorney pro tempore, ot the parish where the 
case arises, to bring suit against the offending party when so required’ 
to do. 

The tourth section thereof provides that when the action is brought 
on the relation or information of any person interested, the name of 
such person shall be joined with the State as plaintiff. 
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The State feelig an interest in her officers and desiring that nene of 
her offices shall be filled by usurpers and intruders, has enacted this 
law, which is very plain, requiring proceedings of this character to be 
brought in the name of the State, but permitting a person interested to 
“be joined with the State as plaintiff.” 

Although no objection has been made by the defendant to the form 
of the action, we cannot permit the plaintiff to stand in judgment in 
an action Which the law declares shall be brought only in the name of 
the State. It was made the duty of the District Attorney and District 
Attomney pro tempore to institute the action when so required; if they 
tuled or refused to do so, as it appears they did, the plaintiff could 
have applied to the District Court for a writ of mandanmus to compel 
them to discharge their duty. 

In the case of Wickliffe v. Delassize, 21 A. —, we held that a pro- 
ceeding under the “intrusion act,” (aet No. 156 of the session of 1868), 
could only be brought in the name of the State. We still adhere to 
that view of the law. 

It is therefore ordered, that the judgment appealed from be avoided 
and annulled; and it is now ordered that this suit be dismissed at 
plaintift’s costs in both Courts. 

Rehearing refused. 


No. 633 —Ricuarp G. Eastin v. EpGAR DucrEst. 


.aymeutyv 4 promiss ry uote cannot be enforced when the cousideration is shown to be the 
pivcuring, by the holder, a detail tor the maker to enable him to keep out of active military — 
service in the rebellion. 


PPEAL from the Third Judicial District Court, parish ot St. Martin. 
Gates, J. Gary & Fournet tor plaintiff and appellee. De Blane & 
Perry tor defendant and appellant. 

TALIAFERRO, J. The plaintiff sues on three several promissory 
notes, amounting in the aggregate to $963 principal, besides interest 
claimed trom the maturity of each note. The judgment of the lower 
Court, predicated upon the verdict of a jury, was in favor of the plain- 
tiff, and the defendant has appealed. 

The defendant, it appears, in order to keep out of active military 
service of the insurgent authority, contracted with the plaintiff to pro- 
cure him a ‘‘detail.” We understand by a detail of this sort an obliga- 
tion upon the party detailed to perform service in the interest of the 
rebellion in some other department than that of bearing arms. Con- 
tracts of this character we regard as illegal and null, and this Court 
will not extend its aid ‘or their enforcement. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed. It is .urther 
ordered, that this suit be dismissed at plaintiff’s costs. 
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No. 715.—Joun FreNcH v. WititiaM A. RiaGs, Administrator. 


An open account for moneys paid on a judgment, tor materials, ls bor and carpenter work doue, 
and improvements in repairs and improvements on the premises, is preseribed by three 
years. 

Charges for board, lodgin,s, and support of another are prescribed by one year. 


PPEAL trom the D.strict Court, parish of Iveria. Train, J. Simon 
& Voorhies tor plai:.tiff and appellant. Joseph A. Breaux for de- 
fendant and appellee. 

Howe t, J. This is an action against the representative of the suc- 
cession of plaintiff's mother, upon an account running from the first of 
Septemver, 1856, to the twenty-second of June, 1867, for the support 
ot the mother, at a fixed price per month; for the amount of a judg- 
ment paid by him, in favor of A. Voorhies, for materials, labor and 
carpenter’s work done and furnished in repairs and improvements on 
the premises of the deceased, in the years 1858, 1859, 1861, 1862, 1865 
and 1866; for taxes on her property from 1856 to 1867 paid by him on 
her account, and for funeral expenses. 

The defense in the lower Court was the prescription of three years, 
which was sustained, and the plaintiff has appealed. In this Court the 
defendant has filed the prescription ot one year also. Citation, in the 
Court below, was served on thirty-first day of May, 1869. 

In the particular manner in which plaintiff has set out his demand, 
we must consider it vased on an “open account” and subject to the 
prescriptions pleaded, except the item for funeral expenses ($25), which 
were necessarily incurred and paid atter the twenty-second of June, 
1867, and which being proven by the evidence admitted in the Court 
below, must be allowed. ‘The other items of the account, within the 
three years, being for the board, lodging and support of plaintiff’s 
mother, are prescribed by one year. 

It is therefore ordered that the judgment appealed from be reversed; 
and proceeding to render such judgment as should have been given by 
the Court a qua: It is ordered that plaintiff recover of William A. 
Riggs, administrator of the succession of Mary Stine, deceased, the 
sum of twenty-five dollars, with legal interest from judicial demand, 
to be paid in due course of administration; and it is further ordered, 
that there be judgment in favor of the defendant on all the balance of 
plaintiff’s account sued on in this action. Costs in both Courts to be 
paid by defendant, the administrator. 
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Valsain A. Fournet v. Rod. Iphe Beer. 


No. 713.—Va.sain A. FourNET v. RODOLPHE BEER. 


Where the eviderce shows hat a lot of sugar has be: n sold, and a portion of the price agreed 
upon has been paid iu Confederate notes. 10 action will li. to enforce :aymert of the 
ba.ance of tue aileged price. Constitution, Ait. 127. 


PPEAL from the Third Judicial District Court, parish of St. Martin. 
Train, J. Gary & Fournet, for plaintiff and appellee, Simon d& 
Voorhies, for defendant and appellant. 

TaLiarerRRO, J. The plaintiff alleges that in August, 1863, he sold 
to the defendant seventeen thousand nine hundred and forty-seven 
pounds of sugar, at sixty-five cents per pound, amounting to $11,665 55. 
That he received from the defendant on account $8000, and that the 
defendant owes him the balance, $3665 55, for which he brings this 
suit and prays judgment. The suit was commenced by attachment, 
the defendant being deemed an absentee. He appeared by his attorney 
who moved to set aside the attachment: failing in which, he filed an 
answer to the merits. He avers that if he owes the plaintiff anything 
it can only be in the Treasury notes of the so-called Confederate 
States, or the equivalent value thereof in January, 1863, in legal 
currency, that plaintiff’s sugar was sold for Contederate Treasury 
notes, in which notes plaintiff received in part payment for his sugar 
eight thousand dollars. Defendant prays that the plaintiff's claim be 
rejected in whole or in part at his costs. 

There was judgment for the plaintiff tor the amount claimed with 
lien on the property attached. 

The defendant has appealed. 

It is in proof that at the time the sugar was sold the article was 
selling at Niblett’s Bluff where the plaintiff ’s sugar was sold at twelve 
cents per pound in specie, and from sixty to sixty-five cents per pound 
in Confederate money. It exceeds all power of belief that a merchant 
and business man, as it appears the defendant was at the time of the 
purchase of the sugar, would obligate himself to pay sixty-five cents 
per pound in gold or silver, or in United States currency for sugar 
when he could purchase the article for twelve cents per pound in silver. 
The plaintiff introduced himself as a witness and on cross examination 
said: ‘‘ Confederate money was not the consideration for the sale ot 
the sugar which I made to Mr. Rodolphe Beer. The sum of $5000 
credited in petition was paid in Confederate money. The price of sugar 
at the time was sixty-five cents per pound more or less in Confederate 
money.” 

If the contract had been on a specie or legal currency basis, and the 
parties so understood it, it is not easy to see why the plaintiff received 
in payment of more than two-thirds of the price, Confederate money. 
The plaintiff’s own evidence is contradictory. He admits that he re- 
ceived the payment of eight thousand dollars in Confederate money 
and this raises a strong presumption that the whole price was tbe 
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paid in the same currency. The whole testimony, takcn together, 
points unerringly to the transaction as one in which the parties con- 
tracted the one to give and the other to receive Confederate money in 
discharge of the obligation. The plaintiff by receiving the $8000 in 
Confederate money, and giving his receipt at the time to be credited on 
the net pr..ceeds of the lot of sugar, gave credit to the illegal currency. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. 

It is further ordered that this suit be dismissed, the plaintiff paying 
co: ts in both courts. 
Rehearing retused. 


No. 701.—SuccEssioN OF CORNELIUS VOORHIEs. 
leau of Administrator. 


Opposition to Tab- 








A written *greement to pay certain amount of money to another, styled a bond, fall« under 


the class or denomination of premissor: notes, and is prescribed by the lapse of five years 
from maturity. Bonk of Louis.iaa vo. Wiliams, ante page 121. 
A paymen' made by a security ill set interrupt prescription as to the principal debtor. 






PPEAL trom the Parish Court, parish of St. Martin. Fontelieu, 

Parish Judge. Simon & Voorhies, for appellee, DeBlane & Perry, 
tor appel-ant. 

Howe .., J. On the twenty-second of December, 1868, the adiminis- 
trator ot the succession of Cornelius Voorhies, deceased, alleging that 
‘he hadi no funds to be distributed, filed what is termed “a tableau o1 
classification of sid succession,” setting torth the amount of the in- 
ventory and the amounts of the mortgage, privilege and ordinary 
debts, which he prayed might be published and homologated. 

Mrs. Cidalise Mouton, surviving widow, opposed the homologation 
on the grounds that no administration was necessary, as the property 
was all community property and had already been adjudicated to her 
at the price of estimation; that if the said adjudication should be in- 
valid, she should be placed on the tableau as a creditor tor 330,000, 
paraphernal funds secured by mortgage; that should said above right. 
be null and void, then she should be placed on the tableau for $2000, 
instead of $1000 as a homestead; and she opposes all the claims on 
the tableau except the privilezed claims, as being prescribed by one, 
two, three, four, tive and ten years, and especially declares that the 
mortgage claim of the Bank of Louisiana is prescribed by tive years, 
and the mortgage itself is extinguished for want of reinscription. 

The Bank of Louisiana also filed an opposition, alleging that the 
active mass of the estate should be increased by certaiu amounts 
specified; that the surviving widow, having used said amounts to pay 
debts inferior in rank to certain claims set up as privileged, said claims 
should be disallowed, and that other claims classed as privileged, 
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except the clerk’s bill, and all other debts, except that due the bank 
itself, are not due, and if due, are uot payable out of the price of the 
property mortgaged to the bank. 

Subsequently the said bank filed an answer to the opposition of the 
surviving widow, asking that the adjudication to her of the community 
property on the twenty-second of October, 1860, be declared null and 
void, because, at the time, the succession was and still is largely in 
debt, and specially contesting all other matters set up in said oppo- 
sition. 

After hearing the parties, the Parish Judge rendered judgment sus- 
taining the opposition of Mrs. Mouton, widow, etc., to the effect that 
the claim of the Bank of Louisiana be rejected from the tableau with 
costs of its opposition and condemning the estate to pay costs of the 
widow’s opposition. 

From this judgment the bank has appealed. 

The first question presented for solution is the prescription of the 
bank’s claim which was sustained by the court a qua. 

The claim is based on a written instrument signed by Cornelius 
Voorhies and wife, and denominated a bond, and is exactly similar to 
the one sued on in the case of the same bank against D. P. Williams 
and wife (21 A. 121), and declared subject to the prescription of five 
years. 

It is contended that the prescription of five years does not apply ; 
that it it does, it was suspended by the war and interrupted by pay- 
ments and an extension of payment. 

The two first points are settled adversely to the pretensions of the 
bank and we see no reason for unsettling them. 

The “‘ bond” or note is for $25,000, and was due on the fourth of 
June, 1859, and secured by act of mortgage, in which B. O. Vignaud 
intervened and bound himself and his firm of Menard & Vignaud to 
pay said obligation in case of default on the part of the mortgagers, 
and waived discussion. At the above date a payment of $5000 on the 
principal, and of the interest up to fourth June, 1860, was made. 
On the first July following, to wit, 1859, Cornelius Voorhies died. 
Joseph Menard, a witness for the bank, testifies that the firm 
of Menard & Vignaud were the commercial agents and commission 
merchants of Judge Cornelius Voorhies, and atter his death continued 
as such tor widow Cornelius Voorhies; that on the fourth June, 
1860, the interest to fourth June, 1861, was paid by Menard & Vig- 
naud, and that in 1861, the bank extended the payment of interest on 
the bond to June, 1862. To the last direct interrogatory propounded 
to him, he says: “‘ The last payment made by the firm on the bond re- 
ferred to, was on the fourth of June, 1860. Since then I have no other 
recollection of any other payment having been made on said bond tor 
account. of Mrs, Voorhies.” There is' no other evidence as to the 
alleged extension. 
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Mrs. Voorhies, as a witness, denies that Menard & Vignaud were 
authorized by her to make any payment for her to the Bank ef Louis- 
iana, or that she had any dealings with them as her factors after they 
sold the crop of 1859. The firm therefore was without authority to 
make the payment on the fourth Junc, 1860, ur procure the alleged 
extension to June, 1862, for the debtors. The payment on the fourth 
of June, 1860, of the interest to fourth June, 1861, would not, it 
authorized, affect the plea of prescription, as more than tive years in- 
tervened between that date and the acknowledgment of the adminis- 
trator on the twenty-sixth of March, 1867. The bank however con- 
tends that Menard & Vignaud, being bound with the debtors, had an 
interest in effecting the extension of the payment of interest to the 
fourth of June, 1862, and that it being an acknowledgment of the debt 
due at that date, interrupted prescription as to the principal debtors. 
It is only the acknowledgment of one of the debtors in solido, that in- 
terrupts prescription as to the others. C. C. 3517. Solidarity is not 
presumed, and as Menard & Vignaud did not expressly bind them- 
selves in solido, with the mortgagers in the act of mortgage, they are 
simply the security of the latter, and their acknowledgment does not 
have the effect claimed for it. Article 3518 C. C. says, that the ac- 
knowledgment of the principal debtor interrupts prescription op the 
part of the surety; but the converse is not declared, and as there are 
no other modes of interrupting prescription than those established by 
the Code, we cannot apply the interruption of prescription in behalt ot 
the security. The judge a quo did not err in sustaining the plea, and 
consequently the bank, the only appellant, is without interest to in- 
quire into any other questions involved in the oppositions, and no one 
else complains, who can be heard. 
Judgment affirmed at costs of appellant. 


No. 723.—Succession oF HoRTENSE PATIN. 


In 1861, before emancipation, a number tf slaves was sold at probate sale and purchased by 
the heirs. In 1867, afier emancipation, the administrator filed his account debiting each 
one of the heirs with the amount of his purchase for s.aves, which had not been paid in:o 
the succession, against which he opposed the amount o! their respective inheritances, 
crediting or charging them with the difference, as the case might be. The heirs opposed 
the homologation of the account. Held—that under the settled jurisprudence of the 
State, the obligatious contracted by the heirs in 1861, on account o1 their purchase of 
slaves, being null and void, could not be an element in either coniusion or compensation; 
nor could that portion of the proceeds, for the sale of slaves, forma part of the assets ot the 
estate, and that the administratur mu<t account to the heirs for their portions without 
taking into account t!.e sale of slaves as assets, and without charging the heirs with the 
amount of their purchase for slaves. 


PPEAL from the Parish Court, parish of L:fayette. Moss, Parish 
Judge. William Mouton, for appellant. M. E. Girard, tor ap- 
pellee. 
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Howe, J. Hortense Patin died in 1361, and on the twenty-eighth 
December, of that year, a sale of the effects of her succession was made. 
At this sale certain slaves were purchased by the heirs—one by Marcel 
Begneaud, for $2040; one by Alice Begneaud for $2430, and two by 
Emma Begneaud, widow of .1. M. Dugas, for $3660. 

In February, 1367, Onezime Mouton, the administrator, presented an 
account and tableau, wit! prayer tor advertisement, citation anid 
homologation. ‘The heirs above named filed their oppositions alleging 
that they were illezally eharged with the &4mount of their purchases 
ot slaves, the effect of whieh was to bring them in debt to the succes- 
xion, after reeeiving credit for their inherited shares. The account 
was at first homologated so tar as not opposed, and after trial of the 
oppositions the court a qua gave judsment that the oppositions so far 
asthe mbheritanee of each was concerned be rejected, that amount 
being decreed to be “ settled by confusion” to the extent of thei~ pur- 
chases. The oppositions wcre maintained for the balance due the 
succession for the purchase price of slaves. 

The opponents have ..ppealed 

We are constrained to think that the judgment was erroneous. Under 
the jurisprudence of the State, as well settled, the obligations con- 
tracted by the heirs by their purchase of December, 1361, being null 
and void, cannot be an element in either confusion or compensation. 
To recognize them as such would be, practically, to enforce them. 19 
Ann. 234; Constitut.on, article 128; (. C. 2205, 2214. 

It is therefore ordered that the judgment appealed from be avoided 
and reversed ; that the oppositions of the appellants be maintained ; 
that the items of $2040 charged against Marcel Begneaud, of $2430 
charged against Alice Begneaud, and of $3660 charged against Emma 
Begneaud, widow of J. M. Dugas, be stricken out both from the list of 
debts due by them respectively. and from the list of assets with which 
the administrator is debited, and that the cause be remanded in order 
that tne account may be amended and homologated according to law. 
Costs of the appeal to be paid by the succession. 


No. 734.—-AvoLrHE HartTMAN v. H.C. RENtTROPE, Administratrix, et al. 
’ ’ 


The Pa ish Court is with ut jurisdiction ratione materia iu a sut where the amount invoived 
is above five hundred doiars. Swan v. Gayle, ante page 478. 

T..e nullity of a judgment resulting trom want of jurisdiction ratione materia may be urged 
at any time. 


PPEAL from the Parish Court, parish of St. Mary. Handy, Parish 
Judge. A. L. Tucker, for plaintiff and appellee. J. G. Oliver & 
Dumartrait and De Blane, & Perry, for defendants and appellants. 
Wrty, J. The defendants, the legal representatives of the succes- 
sions of Valsin H. Rentrope, deceased, and Henry Knight, deceased, 
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have appealed froma judgment rendered against them by the Parish 
Court of the parish of St. Mary fer £1333 33, based upon the promis- 
-ory note made by said Rentrope and Knight on fifteenth January, 
1859. The first objection .o the judgment urged by the appellants is 
that the Parish Court was without jurisd.c ion ratione materia, the 
amount involved being ov.r five hundred dollars. 

It appears that the suit was br. ught in the District Court before the 
organization of the Parish Court, but that it was tried in the Parish 
Cour., and the appeal has been taken rom that couri. 

In the cases of Swan cv. Gayle, and Calderwo di vr. Ca derwood, 
decided at the Monroe term, this court held tha. the Parish Court is 
without jurisdiction to try a suit where t .e amount in dispute exceeds 
tive hundred dollars. Article 27, constitution. 

We see no reason to depait from th: views expressed in those 
decisions. 

The judgment of a court without jurisdiction ratione materia 1s a 
nullity which may be urged at any time. C. P. 92, 609, 6°2. 

It is therefore ora. red that the judgment appealed from be avoided 
and annulled and it is now ordered that this cause be remanded to the 
District Court where it was instituted, to be proceeded in according to 
law, and that appellee pay costs o. the Parish Court and of this court, 


No. 711.—Pierre H. LeFevre v. EVELINA HAypk_ et al. 


An appeal will not be dismissed on the ground that the record was not filed on or betore the 
return day, when it is shown that there was no term ot the court held at the time fixe. 


provided it was filed on the first day of the first meeting of the court atter th. appeal was 
taken. 


A mortgage given by an heir on her individual property to secure her one-fifth interest in au 
annuity created by her father for the purchase ot a lot of slaves, of which she inherited 
the one-fifth, is an accessory to the principal obligation, to wit, the price of slaves, and 
cannot be enforced. Wainwright v. Bridges, 19 An. 234: Constitution, article 128. 


PPEAL from the Third Judicial District Court, parish of St. Mary. 
Gates, J. J. G. Oliver, for plaintiff and appellee. F. Fuselier, 
for defendants and appellants. 

TALIAFERRO, J. The plaintiff and appellee moves the court to 
dismiss this appeal on the grounds— 

First—That the transcript of record was not filed in the Supreme 
Court on the return day of the appeal, nor within three judicial days 
thereafter. 

Second—That the surety on the appeal bond is not solvent. 

The order of appeal was granted on the eighteenth of May, 1867, and 
the transcript of appeal was filed on the first Monday o/ September, 
1869—being the first day of the term. 

There was no term of the Supreme Court held at Opelousas for the 
years 1867 and 1868. This ground is therefore not tenable. 19 L. 374. 
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The second ground is also untenable. See the case of Gray v. Lone, 
9 An. page 473. 

The motion to dismiss is theretore overruled. 

Ou the twelfth of October, 1850, P. H. Lefevre sold to George 
Haydel twenty-four slaves for the consideration of six hundred dollars, 
to be paid annually during the natural life of the vendor, with the 
reservation of a mortgage on the slaves sold. 

Evelina Haydel, heir for one-tifth part of the estate of her father, 
(ieorge Haydel, the original vendee, then deceased, executed a mort- 
gage in favor of Lefevre on her own estate called Corantin, to secure 
the payment of her own fifth part of the life annuity due to Lefevre, 
principal and interest being one hundred and twenty dollars, due by 
her for her annual share of the life annuity due by her father. G. Hay- 
del, to Letevre. Subsequent to the execution of this mortgage. Evelina 
Haydel, the mortgager, sold the mortgaged premises to her sister, 
Annette Haydel. This suit is brought against Evelina Haydel in per- 
sonam, tor nine hundred and sixty dollars and interest, being her share 
of said annuity for eight years at one hundred and twenty dollars per 
year trom the first of March, 1560, and against Annette Haydel in the 
form ot the hypothecary action. 

There was « declinatory exception in the record tiled on the part of 
Evelina Haydel, alleging her residence to be in the parish of Terre- 
bonne. We do not deem it important to consider this exception. 
Both defend ints filed peremptory exce ‘tions setting forth that the 
plaintiff had no cause o. action, and Annette Haydel filed an answer 
alieging that the consideration of the contract sued upon was the price 
of saves. 

Judgment was rendered in favor of the plaintiff and defendants 
appeal. 

The act executed by Evelina Haydel does not purport in any manner 
to alter or modify the o.ignal contract of annuity. On the contrary, it 
studiously refers to it as being the contract under which the party is 
bound. It shows no other interest than to secure the obligation a.ready 
existing by a new and additional mortgage on her own property. It is 
an aceessory obligation to the principal one, which it recognizes and 
contirms. 

The consideration then being a proportional amount of the original 
consideration, which' was the price of slaves, the contract cannot be 
entorced. Wainwright v. Bridges, 19 An. 234; State Constitution, 
article 128. 

It is therefore ordered, adjudged and decreed that the judgment of 
the Distriet Court. be atinulled, avoided and reversed. It is further 
ordered that this suit be dismissed at plaintiff’s costs. 
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No. 621.—Mary E. Taytor, Wife, ete., v. Augustus W. Lirrece and 
H. M. WAcKERHAGEN, Testamentary Executor. 


The objection, that the petition does does not state the tull name and residence of the piaintift, 
must be made in limine lites by dilatory exception. 

The objection, that the plaintitf was not prop rly authorized to prosecute the action, must be 
ple .ded specially in the court below. 

The maker of a negotiable note has ne interest in raising the question of the right of the 
payee to indorse it, as a psyment to the indorsee and hol ler will protect him. 


A judgment that has been rendered without a judgment by default being first taken is ie al 
nd null. 
Where a final judgment has be uv rendered on default, and appeal taken therefrom, the cause 
will not be remanded on the allegation witaout eviden.¢ that the considera ion of the no e 
suc d on was the price o1 a slave 


PPEAL from the District Court, parish of t. Landry. Bailey, J. 
King & Mart-n, for plaintiff and appellee. Dupree & Garland, tor 
defendants and appellants. 

Hower, J. The detendants have appealed trom a judgment | y 
dpfault on a promissory note, and have presented a number of points 
tor our consideration. They urge that the petition does not state the 
residence of the plaintiff nor her full name. This objection (it not 
entirely frivolous), should have been pleaded in limine, by dilatory 
exception. Parmely v. Bradbury, 13 La. 353. 

They also object that plaintiff does not appear to have been propeily 
authori.ed to prosecute the action, but this defense should also have 
been specially pleaded in the court below. Cochrane vr. Miller, 10 
Ann. 140. 

They further contend that, as the note was made to the order of 
Eliza M. Taylor, tetrir, the payee had no right to indorse and transfer 
it to the plaintiff; but whether this right exist or not, we think they 
have no interest to raise this question. A payment to the plaintiff, 
indorsee, and holder, would sufficiently protect them. C. C. 2141; 
Bacon v. Smith, 2 Ann. 442; Nicholson v. Chapman, 1 Ann. 222, 

The same answer may properly be made to the objection that the 
suit should have been brought by the plaintiff’s husband. 

An examination of the record shows, however, that no default was 
ever taken against the defendant, Mrs. Wackerhagen, and the judg- 
ment therefore, purporting to have been made final after default, is, 
as against her, irregular nd illegal, for want of issue joined. The 
counsel for appellee staves that it was rendered by mistake. 

The default against Littell seems to have been regularly entered and 
confirmed after the legal delays. the appellants assert in their brief 
that the obligation sued upon was given for the price ot slaves, and 
urge that the cause be remanded, as to both defendants, in order that 
proof, of which there is none in the record, may be made on this point. 
We had occasion at the term lately held at Natchitoe! es, to consider 
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this question in the case of the succession of Tauzin, and held that 

under such circumstances the case could not be remanded. 

For the reasons given, it is ordered and adjudged that the judgment 
appealed trom, as to the defendant, Angus’ us W. Littell, be affirmed 
with cosis; that, as to the defendant, Mrs. H. M. Wackerhagen, the 
said judgement be avoided and reversed, and the cause, as to her, be 
remanded to be proceeded with according to law. 


No. 706.—DerMostHENES NUNEZ, Administrator, vr. Tuomas 8. Winston. 


On a motion to dismiss an appeal, the Supreme Court will not notice documents uct forming a 
purt of the record. 


Notes given for the price of slaves cannot be entorced. Constitution, art. 128. 


PPEAL from the District Court, parish of Vermilion. Bailey, J. 
A D. O. Bryan tor plaintit® and appellee, Oliver d& Dumartrait for 
defendant and appellant. - 

HoweELL, J. A motion is made to dismiss this appeal on the ground 
that, before the tiling of the appeal bend, the judgment was voluntarily 
executed by the appellant, and the appellee’s counsel refers us to four 
documents annexed to his brief to establish the fact. Besides the ob- 
jection that we cannot receive new evidence in this Court, or notice 
documents not forming a part of the record, these documents are not 
tiled. We tind no legal evidence of an execution of the judgment, and 
the motion must, therefore, be denied. 

Upon the merits, a reference to the evidence in the record shows that 
the notes sued on were given for a part of the price of slaves, and 
hence their payment cannot be enforced. 

It is therefore ordered, that the judgment appealed from be reversed 
and annulled ; and itis turther ordered, that there be judgment in favor 
of defendant, with costs in both courts. 


No. 714.—Succession of Desire BERAUD. Opposition to Appointment 

of V. A. Fournet as Administrator. 

The first applica: t among creditors is entitled to the appointment of administrator, without 
relereuce to the amount: r dignity ot tueir claims against the estate C. C. 1039. * 
PPEAL from the Parish Court, parish of St. Martin. Sontelieu, 

Parish Judge. Simon d& Voorhies tor appellant, Gary & Fournet 
for appellee. 

Howe. J. On the fourth day of July, 1868, the application of 
Vaisin A. Fournet for letters of administration of the suecession of 
Desiré Béraud, deceased, was published, and on the eleventh of the 
sume month Richard T. Eastin filed an opposition. claiming a better 





OPELOUSAS, SEPTEMBER, 186. G07 


Snecesst no Desire Beraud. Opposition to Appointaent ot V. A. Forrte as Admin s'rator. 


right to the administration of said succession, ov the ground that he is 


a creditor for a larger sum than the said Fournet. and a creditor with 
mortgage. The Parish Judge decided in favor of the first: applicant, 
and the opponent has appealed. 

We concur in the decision of the Judge a quo. By the terms of art. 
1117 C. C. the Judge must give the administration to him who first 
made a demand, if the contestants have equal rights thereto; and this 
equality of right does not depend on the amount or dignity of the debts 
due them respectively, but upon the classes to whom the law assigns 
preference successively. C. C. 1114; 2 A. 97. 

The aet of 1854, p. 51, has amended art. 1116, C. C., so as to require 
the judge to appoint one of the several applicants to act as curatos or 
administrator. No necessity is shown for more than one in this case. 

It is theretore ordered, that the judgment appealed from be aftirme ! 
with costs. 


No. 716.—Prerre Pecot & Co. et als. v. ARMELIN Brotiers et als. 


Where suit is brought by a judgment creditor against third parties to annul a sale, and a datien 
en paiement of property made by the judgment debtor to them, and they hive not bee. 
made parties to the original suit, they may controvert the demand, although it ve liqu - 
dated by a judgment, in the same manner that the original debtor might have dove be oe 
judgment, and if the account on which the judgment is founded is prescribed, the , le: 
will prevail as to them notwithstanding the judgment. 

The purchase 0! lands at the succession sale of the estate of their mother by the he'rs, and 
their subsequently planiing in partnership, does not constitute them partnei:s iu the ianis, 

A partnership which has torits object the acquisition of real estate must be in writing. 
2807. 

The mortgag« of the wife attaches to the interest of the husband in the lands heldin common 
before partition. to secure her claim for her parapherna) property received by him, and a 
datien en paiement to her in satisfaction of her claim 1s authorized. C. C. 2367, 2421. 

The fact that a party owes more than his property will sell for, dves not prevent him trom 
selling, and a sale made under such circumstances wil' not be avoided unless fraud is 
sown. 


C. , 


PPEAL from the District Court, parish of St. Mary. Train, J. 
J. G. Oliver & Dumartrait for plaintitts and appellees, Simon & 
Voorhies and Gibbon & Wilson for defendants and appellants. 

Lupetine, C.J. P. Pecot & Co. et als., syndies of the insolvent 
tirm of Darby & Tremoulet, judgment creditors of the Armelin Brothers, 
sue to annul the partition of certain lands amonz the Armelin Brothers, 
the sale by Theodore and Aristide Armelin to Emile Perret, and the 
datien en paiement made by Charles Armelin to his wife, Marie E, 
Perret. 

The defendants, Emile Perret and Marie E. Armelin, have pleaded, 
in this Court, the prescription of three years against the account, which 
formed the basis of the judgment in one of the suits against their ven- 
dors and transferer. Article 1971 ot the Civil Code accords this right : 
‘When the defendant, in the action given by this section, has not been 
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made a party to the suit against the original debtor, le may controveri 
the demand of the plaintiff, although it be Lquidated by a judgment, 
in the same manner that the debtor might have done before the judg- 
mont.’ J2 La. 200; 4 An. 135, Fox v. Fox. 

The account of Darby v. Tremoulet was duc twenty-second August, 
16. The Armelin Brothers were cited on the fifth of October, 1865. 
The claim was, therefore, prescribed. Th*+ account was not an 
ucknowledged or stated account (compte arreté) as contended for by 
the plaintifts’ counsel. 

But the plaintitts have another judgment, under which also they are 
proceeding, and to the extent of that debt they are interested in avoid- 
ing the sales and transter aforesaid, if the same be in fraud of their 
rights. This necessitates an examination of the case on its merits It 
is alleged that the land which was partitioned between Charles, Theo- 
dore and Aristide Armelin, belonged to the partnership of Armelin 
Brothers, and that they could not partition the property among them- 
selves betore the debts of the partnership had been paid. We have 
searched in vain to find any proof ot the existence of a partnership of 
any sort before the purchase of the land. And the parchase by them, 
at the sale of the property, which belonged to the succession of their 
mother, did not create a partnership. Nor does the fact that they sub- 
sequently planted in partnership make the land bought by them the 
property ot the partnership. There is no proof im the record to show 
the existence of a partnership which h « for its object the acquisition 
oi real estate, or which was intended to embrace such property. The 
Civil Code requires such partnerships to be in writing. Art. 2807; 2 
An. 822; Cora A. Slocomb v. De Lizardi, 21 An. p. 355. The property 
was the joint property of the Amerlin Brothers—C. C. 2777; and they 
had a pertect right to partition it. The mortgage of the wife of Charles 
Armelin attached to his interest in the lands even before the partition ; 
and the datien en paiement to her, in satisfaction of her claim for para- 
phernal property received by him, was authorized by law. C. C. 2367; 
2421; 2402. 

The evidence in this case does not satisfy us that the sale to Perret 
was fraudulent. There is nothing whatever to show his want of good 
taith; and his vendors, Theodore and Aristide Armeliu, offered to 
trans‘er to the plaintiffs the notes, secured by mortgage on the property 
sold, which Perret had given for the price. This certainly does not 
indicate a fraudulent intent on their part. The mere fact that one 
happens to owe more than his property will sell for, does not prevent 
him from lawfully selling his property. 

This view of the case makes it unnecessary to notice the bills of ex- 
ceptions taken by the defendants. 

It is-therefore ordered, adjudged and decreed that the judgment of 
the District Court be avoided and reversed; and that there be judg- 
ment in favor of the defendants rejecting the plaintilfs’ demand, with 
costs in both courts. 
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No. 709.—CHARLEs H. WaLKer vt. Epwarp Simon, Jr., Administrator, 
ete. J. MONTGOMERY et al., Intervenors. 


A clerk of the Distr ct Court is not disqualified on account of his office from | ecoming surety 
on au appeal bonui av appee) trom a judgme t trom the court ot which he is clerk. 

if the clerk commit a cleric:| error of importauce iu issuing citation t> the appellee its only 
eflect would be to require t me tu be given for a correct citatiun. 

The filing of a transcript of appeal on tLe first day of the meetiag of the Court atter the appeal 
is taken is sufficieut. A party does not lose his right of appeal because of tailure of the 
Supreme Court to hold the next regular term after it is taken. 

Au intervenor must es‘ablixh the correctuess v1 his own claim betere he can oppose prescription 
to the plainutift’s demand. 


PVPEAL from the District Court, parish of St, Martin, ates, J. 
\ MecM.llan d& Mossy, for intervenors, appellants, DeBlane & Perry, 
Gibbon d& Wilson, for appellees. 

Hower, J. A motion has been made to dismiss the appeal on tive 
grounds which we are required to consider seriatim. 

I. ‘That the land given to secure the costs was signed and approved 
by the clerk a: the District Court of the parish of St. Martin from the 
decision of which the appeal is asked. The bond is signed by V. A. 
Fournet as surety an | attested and tiled by L. P. Briant, deputy clerk. 
The record does not inform us that V. A. Fournet was at this time, 
May 28, leGe, clerk of the court, but i. he was he could become a law- 
ful surety, at least where, as in this case, he did not approve the bond. 
10 L, 423. 

Il. That the citation of appeal was issued on the twenty-eighth of 
May, 1868, and the sheriff made a return of the same at the citation on 
the second of May, le6e. The record plainly shows that this was a 
clerical error for the second June, 1868. 

Ill. That the citation was made returnable on the third Monday ot 
August, 1862. 

By the citation the appellees were summoned to appear “at the next 
regular term of the Supreme Court.” The fact that the clerk added in 
error, that the term would be held on the third Monday of August could 
mislead no one. 5 Martin 500. It certainly did not mislead the ap- 
pellees in this case, who had counsel learned in the law. But if this 
clerical error was of importance, its only effect, since it was not the 
fault of the appellant, would be to cause time to be given for a correct 
citation ; and this, in the view we have taken of the case, as will be seen 
hereafter, would be a vain thing. 

IV. That the appeal was granted in May, 1868, but the transcript 
was not returned and filed in the appellate court on the third Monday 
of August, 1868, nor on the first day of the next term of the Supreme 
Court, as appointed and fixed by law, nor within three judicial days 
thereafter, nor within fifteen months after the citation of appeal was 
issued. 
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It is well known that there was no eourt held here m [e68.) The 


three judicial days after the return day of this appeal did not begim to 
run till the eourt was opened at the present term (1869), and the trans- 
eript was filed September 6, 186). on the first judicial day. This was 
sufficient. 

V. That the intervenors (appellauts), have reither offered nor in- 
troduced any testimony to show that they are in any way interested in 
the judgment of the lower court from which this appeal was taken. 

This allegation would seem to refer more properly te the merits of 
the imtervenors’ claim, which, the motion to dismiss being overruled. 
we will now proceed to consider. 

This action was instituted upon certain mortgage netes held by the 
plaintiff, The defendant, as administrator, alusitted. by his answer, 
the validity of the claim. 

‘The intervenors alleg dine their petition as follows : 

~ That they are ibe owners and holders of certain notes drawn and 
indorsed by Edward Simon, Sr., the intestate, and secured by conven- 
tional mortgage on the property described in plaiitiff’s petition, which 
nortgage on its face appears to rank nest inferior toe that of plaintiff, 
while in law, and in fact it has a superior rank, and ought to be paid. 
in preference to that of plaintiff. as it is specialiy averred that the 
notes sued upon are prescribed, and whieh prescription they plead; and 
they pray that plaintiff’s claim be rejected’ 

Tiere was judgment rejecting the demand of the intervenors, and in 
favor of plaintiff, and the intervenors appealed. 

Upon the trial in the District Court, the intervenors offered no 
evidence. The notes they elaim to hold, and which are so vaguely 
idlescribed in their petition, were not produced ; the mortgage by which 
they allege these notes to be seeured was not exhibited, and we are 
unable to say that they have in any way established their debts in 
such form as to lay a foundation for their plea of preseription. They 
claim that the administrater’s account, introduced by him, establishes 
that they have an interest as creditors to plead preseription ; but an 
examination of the account does vot justify this theory. Upon the 
account the intervenors figure as persons who clam to be creditors, but 
their claims are disputed by the administrator. In regard to them, 
the account declares: ‘Suits are pending in the Distriet Court of the 
parish of St. Mary * * * in regard to the claims herein classed, 
* * * and the administrator still persists in disputing those claims. 
They are classed in his account, not that he acknowledges their exist- 
ence, but for no other purpose than that of retaining in his hands, sub- 
ject to and until the decision of the suits above referred to, the amount 
which the holders of those claims will be entitled to in ease their suits 
be decided in their favor.” 
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The account, if relied upon to establish the interveners’ claims, must, 
zs to such claims, be taken as a whole, and so taken, admits nothing 
in their behalt. 

It is doubtful if the plaintitf’s claim is preseribed. It is doubtful if 
the plea of prescription by the intervenors is made in proper form, 
there being no intimation given in their petition of what prescription 
they invoke among the many classes established by the Cede. Mans- 
tield x. E. E. Nerton, 21 Ann, p. 395. But however this may be, it seems 
certain that the intervenors have not established a sufficient interest to 
enable them te oppose prescription te the plaintiff's demand. C. Cy 
3429. 

It is theretere ordered. that (ue judgment appealed trom be affirmed 
at appellapt’s costs. 


No. 632.—Faustin Borpeton, Administrator, 0. Josern D. Coco et al. 


A party having pucchased property at probate sale during the war, cannot set up in detense to 
the paymeut of his ebligations that the sale was made on the basis of the value of Com 
federate notes at the time of sale, and obtain ‘a reduction of the price bid w that extent. 


piecing from the Seventh Judicial District Court, parish of Avoy- 


elles. Levis, J. Waddill & Barbin, tor plaintiff and appellant, 
Oullom & Thorpe. tor defendants and appellees. 

Tatrarerro, J. The defendant Coco, at a prebate sale of succession 
property of the estate of Jear P. Bordelon, in February, 1863, became 
the purchaser of a lot of hogs at the price of tive hundred dollars, and 
in conformity with the ter.is of sale executed with the other defendants 
two promissory notes each for one-half the price, and payable respect- 
ively in one and two years from the day of sale, with interest at eight 
per cent. per annum from maturity of each note. In 1866 the plaintiff, 
as administrator, brought suit to enforce payment of these notes, and 
the defendant set up in his answer that the stock purchased was not 
worth more than one hundred dollars in gold; that Confederate money 
was the only currency used in this country, and that it was expected 
by all parties that these notes were to be paid in Confederate money, 
which was then worth only twenty cents on the dollar, The judge ot 
the lower court gave judgment for $125 in gold, or its equivalent in 
current tunds, with interest, ete. From this judgment the plaintiff has 
appealed. There s error in the judgment, in this, that it recognizes 
the right of the parties to deal in and, consequently, give credit to an 
unlawful paper currency. It assumes that they contracted with especial 
reference to the discharge of the debt by the payment of this illicit 
paper issue, and thence proceeds to ascertain the value in gold, at the 
time of the contract, of tive hundred dollars of that currency and finds 
the correlative value to be $125. This is not in express terms rendering 
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judgment for the payment ot five hundred dollars in Confederate paper 
money, but it is in substance the same thing. If the parties contraeted, 
the one to pay and the other to receive the debt in question in that 
issue, as the judge a quo by his judgment determines they did, the 
contract was null ab initio and the suit should lave been dismissed. 
This should have been done if such were found to be the ease; if not, 
judgment should have been rendered for the whole amount We find 
no such array of facets in this ree rd as leaves no reasonable doubt 
upon the mind that the parties contracted with reference to payment 
in the so-called Confederate money. There is nothing to warrant the 
conclusion that the administrator, acting as he did in a fiduciary ca- 
pacity, agreed with the defendant to receive payment in that currency. 
The terms of sale were fixed by the advice of a family meeting, and 
they certainly gave no authority to the administrator to receive pay- 
ment for the minors’ property in a worthless and constantly depreciat- 
ing currency. If, as a witness stated, the administrator did on one 
accasion receive in payment a small sam under the cash limit, in paper 
of that character, it was at his own risk, as he was without authority 
todo so. There was no declaration made at the sale nor any intima- 
tion whatever given that the currency in question would be received in 
payment of the property of the succession. It may be reasonably sup- 
posed that the parties acting in behalf of minor children looked through 
the vista of two years and saw in the distance the final explosion of 
the paper currency then in vogue, and in which even then all confi- 
dence was lost. One witness swore that in 1863 there was gold and 
silver in the country; that cotton was bought with gold, and that he 
retused to take Confederate money in payment of debts contracted 
before the war. 

The defendant executed his two promissory notes in conformity with 
the terms of sale, and bound himself to pay five hundred dollars to the 
éstate in one and two years. If he bound himself under the belief that 
he was to discharge his obligation by the payment of valueless cur- 
rency he wronged himself. There is nothing we find in the record that 
justified him in that belief. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled avoided and reversed. It is further 
ordered that the plaintiff have judgment against the detendants in 
solido tor five hundred dollars with interest on one-half of that sum at 
eight per cent. per annum from the thirtieth day of March, A. D. 1864, 
and like rate of interest on the other half from the thirtieth day of 
March A. D, 1865. The defendants to pay all costs of suit. 
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No. 613.—Francois AnceNeat™ et al. v. St. CLAIR DE BENOIT et al. 


The several acts of the Legislature passed in 1864, 1865 and 1866, providing for the return of 
appeals to the Supreme Court, were enacted in the liberal spirit of reinstating the right of 
appeal in aJl cases in which it had been lost or suspended by the disorganization of the 
courts and the utter confusion and derangement of judicial proceedings consequent upon 
a state of war. These statutes should be construed liberally. 

Appeals granted since the first of September, 1860, and filed at the proper places of return, on 
or before the return day for such appeals, are in time, although the return be made subse- 
quent to the first Monday of March, 1866, to which time the right of appeal had been 
extended by the act of December, 1865. The act of March 22, 1866, is, in its spirit, an 
extension of the time beyond the first Monday of March, 1866. 

A survey under the Spanish Government, when Louisiana was a province of that Kingdom, 
not made in conformity with the forms and requirement of the order, and never approved 
or confirmed by the Spanish authorities, is merely an inchoate title. The land embraced 
by such survey passed by the treaty of cession to the United States as part of the public 
domain, the title to which vested in the new sovercign. 

Where a party having such inchoate title, with partial confirmation by the United States Govern- 
ment, and in order to obtain a further concession under his claim, enters into an agree- 
ment with contiguous proprietors by which they renounce their right to back concessions 
under the acts of Congress of 1811 and 1826, and he recognizes the full extent of their 
claims, he is estopped thereby, in an adjustment of boundary, from claiming limits which 
would conflict with those of the other party, under the pretense that his claim, under the 
original order of survey, has been fully confirmed by the United States. 

The action of boundary cannot be prescribed against. Civil Code, article 821. 


PPEAL from the Eighth Judicial District Court, parish of La- 
feyette. Martel, J. M. FE. Girard, for plaintiffs and appellees. 
‘Gary & Fournet and DeBlane & Perry, for defendants and appellants. 


TALIAFERRO, J. In this case there is a motion to dismiss the appeal 
on the ground that it was not brought up in accordance with the pro- 
visions of the acts of the Legislature directing the manner of return- 
ing certain appeals; one of which acts was passed in 1864, and the 
other in December, 1865. By the act of 1864 it was provided that all 
appeals should be returned to the Supreme Court at New Orleans. 
The act of December, 1865, directs that in all cases in which appeals 
have been granted from judgments of the District Courts of this State, 
at any time since the first day of September, 1860, the appellants are 
granted until the first Monday of March, 1866. 

The point made by the appellees is that the appeal in this case 
having been granted on the twenty-ninth of September 1860, and the 
transcript not having been filed at the proper place for returning the 
appeal, on or previous to the first Monday of March, 1866, the appeal 
is barred. Itis contended that the act of December, 1865, was specially 
enacted, extending the time for bringing up appeals, and the appel- 
lants not having availed themselves ef the act cannot now prosecute 
their appeal. 

In reply to this it is urged that by a subsequent law, the act of the 
Legislature of March 22, 1866, the time granted by the former laws 
was extended. That act provides that ‘all appeals which have been 
taken since the first of June, 1860, from the District Courts of this 
State and which are now pending and which have not been finally 

85 
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driventent on ro merits shall be heard and Dehet mt prefer- 
ence, at the places designated by existing laws, provided, the records 
be filed on or before the next return day after the passage of this act.” 

We think a proper interpretation of these several acts authorizes the 
conclusion that the purpose of the law maker was, by liberal provi- 
sions, to reinstate the right of appeal in all cases in which it had been 
lost or suspended by the disorganization of the courts and the utter 
confusion and derangement of judicial proceeding resulting from war 
in the couutry. 

The construction of the acts of 1864 and 1865, contended for by 
the appellees, we think too stringent and not in unison with the spirit 
of the legislation on the subject. We are inclined to regard the act of 
1866 as an extension of the time for bringing up appeals, and we find 
that the transcript of appeal in this case was filed within the time 
allowed by the act. 

The motion to dismiss is therefore overruled. 

Coming to the merits of the case we find it to be an action of bound- 
ary, involving from its character, to some extent, questions of title. 

The plaintiffs allege that they are the owners of several contiguous 
tracts of land which they designate by numbers and display their rela- 
tive position in respect to the defendants’ lands by maps and diagrams. 
They represent them as lying in township No. 8, south of range No. 5, 
east, in the southwest land district of the State, and bounded on the 
west by the Bayou Vermilion, extending eastwardly from the bayou 
the depth of forty arpents, where their several tracts are bounded by 
the contiguous lands of the defendants, lying east of their back lines. 
They allege their titles to these lands to be derived from regular con- 
firmations by the United States government of Spanish grants. The 
answer is a general denial and an averment of ownership of the lands 
in question. The defendants plead the prescription of ten, twenty and 
thirty years. They claim under an order of survey graated by Gov- 
ernor Miro to Madame Louise de Favrot on the seventeenth of March, 
1790. In the year 1772, the Spanish government granted to Joseph 
Alexander Declouet a tract of land extending by diverging lines across 
the Bayou Téche forty arpents deep in a westwardly direction toward 
the Bayou Vermilion. In September, 1789, after the death of the 
Chevalier Declouet, his widow, Louise de Favrot, petitioned the gov- 
ernment for a back concession to the original grant, claiming an exten- 
sion of the former tract forty arpents to the Bayou Vermilion. We 
have already noticed the order granted by Governor Miro upon this 
petition. The order was executed by Gonsoulin, who appears to have 
been a surveyor of that time, on the twenty-fourth of April, 1796. 
This order of survey, it appears, was never returned or approved by 
the Spanish authorities. It seems never to have been proceeded with 
further than the location made by Gonsoulin. The title of the Spanish 
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government was never divested, and consequently it passed by the 
treaty of cession to the United States as part of the public do.nain. 
The title under the order of survey was only inchoate and imperfect 
and subject to the future action of the new sovereign. 4 An. 99; 7 An. 
546; 11 An. 142. In 1811 the United States confirmed a part only of 
this claim, viz: Sixteen hundred arpents bounded by parallel lines. 
Of the disposition made of the remainder we shall speak further on. 

The titles of the several plaintiffs are based on grants by the Spanish 
Government in 1781, with regular confirmations by the Board of Land 
Commissioners in 1811. These confirmations are for forty arpents in 
depth on each side of the Vermilion, the extent of the front lines vary- 
ing. These several tracts, nine in number, lie contiguous to each other, 
and by a survey made about the year 1854, and approved by the Sur- 
veyor General of Louisiana, are shown to run back eastwardly from the 
Vermilion forty arpents. By this plot of survey introduced in evidence 
no confliction of these tracts is shown with other lands. It is however 
certain from the evidence, that if the survey of the back concession of 
Mrs. Favrot be extended forty arpents westwardly from the original 
grant to Declouet on the Téche, it must inevitably conflict with the 
surveys running eastwardly forty arpents from the Vermilion. It is 
this confliction of these claims, if both are extended their full depth, 
that forms the gist of this controversy. 

The defendants undertake to show that this difficulty has long since 
been settled by the ancestors of the present litigants. They show a 
formal notarial act executed on the sixteenth of February, 1802, before 
Louis Charles DeBlane, civil and military commandant of the post of 
Attakapas, to which Alexander Declouct was a party on the one side, 
and Louis, Pierre, Alexander and Francois Arceneaux, Francis Car- 
mouche, Joseph Breaux and Jean Guilbeau were parties on the other 
side. By this act the parties agreed to establish a division line to be 
marked by indicia of a permanent character, and obviate for the future 
all cause of dissension on the subject of their boundaries. The last 
named parties acknowledged that on the east side of the Vermilion 
their claims “would reach and extend on the lands of Declouet.” 
Along the division line agreed upon, roads were to be opened through 
the swamp, and mounds of earth were to be thrown up. At that time 
no surveys had been made of the several tracts claimed by the Arce- 
neaux and others, but it seems that the back line of the Declouet claim 
would have reached to within about fourteen arpents of the Vermilion. 
The surveyor, who, under an order of court pending this suit in the 
lower court, made a survey, found no certain traces or remains of this 
boundary line established by the act aforesaid ; but several witnesses 
testified to the existence of two or three mounds in the vicinity of the 
supposed location of the line of division, Upon the inventories of the 
estates of Francois, Pierre and Toussaint Arceneaux, tracts of land 
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are described as having fronts on the east side of the Vermilion and 
running fourteen arpents in depth. There is little room to doubt that 
there was a division line established between the parties as the notarial 
act purports, and that it was placed at the distance of about fourteen 
arpents from the Vermilion. 

We shall now revert to the final action of the United States Govern- 
ment upon the back concession of Mrs. Favrot and to the position of 
the parties at that time. After having accorded to them after the 
change of government, by virtue of this incompiete title from the 
Spanish government, sixteen hundred arpents of land, the heirs of Mrs. 
Favrot again made application for a further confirmation under this 
claim, and upon it a favorable report was made to the Secretary of the 
Treasury by the Register of the Land Office at Opelousas, on the first 
of October, 1825. Register’s Report A, No. 63. The claim was con- 
firmed by act of Congress on the sixteenth of May, 1826. A plot 
accompanies the report showing the relative position of the back con- 
cession to Mrs. Favrot and the lands of the plaintiffs. The direction 
in which the back line of the Favrot concession would cross the several 
tracts of the plaintiffs is shown by dotted lines. Other lines shaded in 
blue indicate two portions of the area embraced by the lines of the 
back concession, and which touch, but do not conflict with any of the 
plaintiffs’ lands. One of these portions contains 715.06 acres, the 
other 235.60 acres, making together 974.04 acres. 

In 1820, the heirs of Mrs. Favrot procured from the then owners of 
the several tracts belonging now to plaintiffs a renunciation of their 
rights to the back concession to their lands, accorded by law of Con- 
gress in 1811, and extended in 1820. And this renunciation was shown 
in their application reported upon by the Register first of October, 1825, 
and is recited in the report. It is in these words: ‘‘ We, the under- 
signed persons whose lands front on the Bayou Vermilion and extend 
in depth to the lands belonging to the legal representatives of the late 
Madame Louise Favrot, widow of Mr. Alexander Chevaleur Declouet, 
do hereby renounce expressly all right of preference whatever which 
we might have under the pre-emption law of 1811, which has been 
revived by the act of Congress of the eleventh May of the present year; 
it being well understood by us and the neighbors in general that the 
lands back of our respective tracts was, or onght to have been embraced 
in the concession made by Governor Miro to the said widow, of the 
second depth of the land which has been granted to her husband. For 
which reason we think it but just that the government of the United 
States do confirm the said heirs, ete., in their right and title to the said 
land, and we ask permission to recommend the renewal of the con- 
firmation to them of the title to the vacant land lying south of the 
land of Mr. Jean Gilleau, and between the back lines of the land of 
the said heirs and the left bank of the Bayou Vermilion as an equiva- 
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lent for the interference of our lands with those of the said repre- 
sentatives, as set forth in the plot. Parish of St. Landry, twenty- 
eighth December, 1820.” [Here follow the signatures of the parties. ] 

The report also recites that the Favrot heirs ‘‘ expressly disclaimed 
any intention or wish to disturb their neighbors in their possessions, 
and therefore have confined their claim to those parts represented in 
the said plot by the lines shaded with blue.” 

The land claimed in the application for confirmation was represented 
as containing ‘about nine hundred and twenty superficial acres, 
American measure.” This is less than the contents of the two portions 
of the area of the front concession before referred to, by 54.04 acres. 

The plaintiffs hold that these acts of the defendants conclude them 
against any further claim under the order of survey granted in 1790 
by Governor Miro as a back concession to Mrs. Favrot; that they 
have acknowledged the plaintiffs’ claims, to their full extent, by 
obtaining the plaintiffs’ renunciation, in 1820, of their right of pre- 
emption to their back lands—a renunciation made for the benefit of 
the defendants—and by limiting their claims to the lands represented 
on the map by the lines shaded with blue. They further contend that 
the defendants, by the act of Congress of sixteenth May, 1826, have 
been accorded all the land they prayed for, and should not be allowed 
now to claim, by a third extension of the old order of survey, an addi- 
tional quantity of more than a thousand acres to be taken from the 
lands of the plaintiffs. A retrospect of the attitude and claims of the 
parties may now not be out of place. And first we will look at the 
order of Governor Miro of seventeenth March, 1790. That order is as 


follows: 
‘*New OrLEANs, March 17, 1790. 


‘The surveyor of this province, Don Carlos Lareau Trudeau, will 
establish the party upon the second depth of land which is solicited 
and described in the widow’s memorial, it being well understood that 
the second depth shall not exceed forty arpents, being vacant and not 
causing any prejudice to the neighbors, he will extend his proceedings 
in continuation hereof, signing the same with the aforesaid neighbors, 
and he will remit the same to me in order to provide the person inter- 
ested with a title in form. 

(Signed) ESTEVAN MIRO.” 

This order is clear and explicit. It contains conditions that the lands 
to be surveyed shall be vacant, and that the survey shall cause no pre- 
judice to the neighbors. The grants to the plaintiffs’ ancestors were 
made in 1781, nine years before the above order of Governor Miro. It 
is not shown that the plaintiff’s lands were surveyed at that time, nor 
that they might not have been located elsewhere on the Vermilion. 
The recommendation indorsed upon Madame Favrot’s petition states 
that the adjoining lands, except the front, belonged to the king’s do- 
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main. The sttrvey of Gonsclin was not made until April, 1796. Six 
years afterward the parties entered into the compromise before the 
notary. 

In the absence of anything shown to the contrary it is not unfair to 
presume that these grants had a fixed place for their location. At all 
events Declouet recognized them, and the Locus in quo was not ques- 
tioned or disputed. It may then be a matter of some doubt whether 
the location of the back concession was made upon vacant land or 
“ without prejudice to the neighbors.” However this may be it is not 
now important to inquire, as the claimants of the lands on the Ver- 
milion waived and yielded a portion of their lands in order to preserve 
peace and amicable relations with, as it may possibly have been, their 
more wealthy and influential neighbor. It is worthy of note the 
manner in which the United States government has dealt with this 
order of survey. It seems to have carried out, in every respect, the 
conditions fixed by Governor Miro. The original order does not direct 
the extension of the diverging lines, a rather unusual mode, under the 
the Spanish Government, of locating surveys. The order declares that 
the second depth shall not exceed forty arpents. The confirmation of 
the sixteen hundred arpents in 1811 gave that quantity within parallel 
lines, although in the rhomboidal form. 

Next we see that the report of the Register’s No. 63, letter A, shows 
a disclaimer on the part of the applicants to disturb other parties or 
interfere with their limits, and also to show a formal renunciation by 
the persons having adjacent lands, their right to enter their back lands, 
by preference. The quantity, represented to be about nine hundred 
and twenty acres, was thus, as it clearly appears, confirmed by the act 
of Congress of May, 1826, under the belief and intention that the con- 
firmation was to injure or interfere with the rights of no other person. 

The lots or sections numbered 44 and 108, and marked “ Louise De 
Favrot, Register’s Report A, 63,” on the map marked J, introduced in 
evidence, gives the quantity of land claimed under the application 
forming the subject of that report, and leaves entire and free from 
confliction the lands of the plaintiffs. 

We think the law and equity of the case are with the plaintiffs, and 
that the defendants, from the course they have pursued in pressing a 
second confirmation upon the Government, have estopped themselves 
from claiming any portion of the plaintiffs’ lands under the order of 
survey. This being an action of boundary, the plea of prescription 
does not apply. The judgment of the lower court, with some amend- 
ments in the designation of boundary, should be affirmed. 

It is therefore ordered, adjudged and decreed that the boundary 
between the lands of the parties be and the same is hereby established 
as follows, to wit: Beginning on the Bayou Vermilion at the southwest 
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corner of the tract of Jean Gilbeau, and running thence southeast- 
wardly along the lower side line of said tract to the extremity of said 
line the depth of forty arpents more or less; and thence northwardly 
following around the end lines successively of the several contiguous 
tracts as shown by the line shaded with blue, to the point where 
the said line intersects the upper or northern side line of the tract of 
Joseph Breaux at the northeast corner of said tract; and thence 
westwardly along said side line to its extremity on the Bayou Ver- 
milion. The lines, corners, ete., here designated, are given as the 
same appear upon the map marked J, introduced in evidence in the 
case. 

It is further ordered that the defendants pay costs in both courts and 
it is further ordered that the judgment of the lower court, as thus 
amended, be affirmed. . 


No. 651.—Francis P. Pirre, Senior, et al. vy. WittiAm Orrutr and 

others. 

A steamboat engaged in carrying cattle and other jive stcck from different ports of the country 
to New Orleans for market, is responsible for the loss of the cattle while on board, when 
it has occurred through carelessness or negligence. 

It is no defense in case of loss while the stock is on board, for the boat to show a custom to the 
effect that they took no risk in case of losses of this kind. To make the defense good that 
such a custom prevailed, it must be shown that the shipper had full knowledge of the cus- 


tom at the time of shipment, and that he delivered the stock on board with reference to the 
custom. 


PPEAL from the District Court, parish of St. Landry. Bailey, J. 
Moore & Morgan, for plaintiffs and appellees, Dupre & Garland, 
for defendants and appellants. 

TALIAFERRO, J. This is an action brought by the plaintiffs against 
the defendant and others, owners of the steamer “Aline,” for the 
value of eighty-seven calves shipped by them on the steamer destined 
to New Orleans, and which they allege the defendants failed to deliver 
according to their agreement. They claim eight hundred and seventy 
dollars, the value of the stock and interest on the amount claimed. 

The answer is a general denial of the plaintiffs’ allegations. Judg- 
ment was rendered in favor of the plaintiffs for five hundred and 
twenty-two dollars with legal interest from judicial demand. 

The defendants have appealed. 

The facts seem to be that the cattle were shipped on the steamer at 
or near the town of Washington on the Courtableau, and that finding 
great difficulty at the low stage of water then existing to pass bars and 
other obstructions at a lower portion of the bayou called “ Little 
Devil,” the cattle were turned off the boat tolighten her. The conntry 
around for a considerable distance being low, marshy and uninhabited 
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the cattle wandered off without any effort being made by the managers 
of the boat to have them taken care of. 

It is shown that it is not usual for boats to give bills of lading for 
freight of this kind; it appears that boats were in the habit generally 
of transporting beef cattle to New Orleans on this route, and that the 
plaintiffs’ lot of calves was taken on board the Aline for the purpose 
of being carried to that market. A witness, formerly a clerk on board 
the steamer, testifies that the steamers “ Aline” and ‘‘ Perret” “never 
gave receipts for stock and never were responsible for the lives of 
stock shipped thereon.” 

This he states further “ is a well understood regulation followed by 
all steamboats in the cattle trade,” and adds that he is sure the boats 
named never made an exception. 

This is: the only witness who mentions such a usage as the one he 
spoke of, and we are unable to find that a knowledge of the existence 
of such a regulation, even if available for the defendants, was brought 
home to the plaintiffs. 

The officers in charge of the steamer received the stock on board 
with full knowledge of the impediments in the way of navigation, and 
of the vexations which the ‘‘ Little Devil” had in store for them. We 
see nothing in the defense which will justify an exemption of the de- 
fendants from the responsibilities of common carriers. 


It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs. 10 An. 413; 11 An. 43, 427; 
12 An, 783. 





No. 728.—BLancuin & Giravup v. C. C. Pickett et als. 


An account stated and closed by the written acknowledgment of the other party, is only pre. 
scribed by ten years. 14 An. 654; 20 An. 116. 

Interrogatories that have net been answered on or before the trial, will be taken as confessed, 
where there is no order of court requiring the defendant to answer in open court. 

An administrator is bound to answer interrogatories propounded to him in a suit against the 
estate he represents. 

Personal service of interrogatories on the party interrogated is not required. ©. P. 187. 


PPEAL from the District Court, parish of St. Landry. Porter, J. 
Dupre & Garland, for plaintiff and appellee. John FE. King and 
G. W. Hudspeth, for defendants and appellants. 

Howe .t, J. The defendants are sued as owners of a steamboat for 
the amount of an account. The defense is a general denial, with a 
special denial by one of the defendants, T. C. Anderson, of his owner- 
ship, and by another that he notified one of the plaintiffs not to give 
credit to the said steamboat as he would not be responsible for the 
debt, and they all plead the prescription of one, two, three, four and 
five years. 
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By an amended petition interrogatories on facts and articles were 
propounded to all the defendants, which, on the day of trial, were 
taken as confessed, except as to defendant Anderson, and upon the 
introduction of further evidence, judgment was rendered against the 
other defendants, who have appealed. 

The prescriptions pleaded do not apply, as the account is not open, 
but closed by the written approval of C. C. Pickett, the captain of the 
boat, and is prescribed by ten years. 14 A. 654; 20 A. 116. 

It is objected that the interrogatories were erroneously taken as 
confessed, because— 

First—There was no order of court to answer. This was not neces- 
sary, as the defendants were not required to answer in open court. 
11 A. 173; 14 L. 260; 10 L. 546; 7 L. 522. 

Secondly—Because a failure, by one of the defendants, Hudspeth, 
sued as administrator, to answer, could not bind the estate. We know 
of no law to sustain this position. It has been held that interrogato- 
ries may be propounded to an executor (6 M. 730), and an adminis- 
trator is no more exempt. The latter is presumed to know the 
property belonging to the estate administered by him. 

T hirdly—Because the service, on two of the defendants, Pitro and 
Pickett, was constructive and not personal, and as to them, the judg- 
ment is erroncous. 

The service upon each was made in conformity to article 189, C. P. 
A personal service is not required, The case in 2 A. page 11, does not 
hold that personal service is necessary, but that a special notice of the 
order (where one is required), and of the day fixed for answering, must 
be given to the party interrogated, and that a notice to answer on the 
day of trial, without specifying the day, is insuflicient. This authority 
does not apply to the case at bar. 

We find no error in the judgment. 

It is therefore ordered that the judgment of the District Court be 
affirmed with costs. 

Rehearing refused. 


No. 692.—L. Ronicuaux v. IH. Bourtiet, Wife, ete. 


The holder of a promissory note cannot be permitted to prove by interrogatories propounded 
to the husband, in a suit against the wif’, that the note sucd on was signed by him as her 
agent. 


PPEAL from the District Court, parish of St. Mary. Gates, J. 
J. G. Oliver & Dumartrait, for plaintiff and appellee, A. L. Tucker, 
for defendant and appellant. 
Howe tt, J. This suit is brought to recover the amount of a note 
subscribed in 1861, by “ Vve. G. Bouillet per B, Martel,” from the 
86 
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defendant, Hermina Bouillet, wife of said B. Martel, and sole, uncon- 
ditional heir of said Vve. G. Bouillet, who died in 1862, 

The answer is a general denial. 

Our attention is first directed to a bill of exceptions taken by the 
defendant to the admission of her husband’s answers to interrogato- 
ries, as evidence against her, to prove his authority as agent of the 
deceased, to sign the note sued on. The objection of the defendant, 
that her husband could not be a witness for or against her, was well 
taken and should have been sustained. C. C. 2260; Simmons v. Sher- 
iff, 21 A. 421. 

Without this evidence there is no express and special authority 
shown in B. Martel to make and sign notes for the deceased, as required 
by article 2966. The plaintiff has consequently failed to make out 
his case. 

It is therefore ordered that the judgment appealed from be reversed 
and that there be judgment ot nonsuit in favor of defendant with costs 
in both courts. 


No. 688.—GEORGE GLIDDON et al. v. DANIEL Goos. 


Parol evidence is inadmissible to prove a service of citation or copy of petition. 


PPEAL from the Eighth Judicial District Court, parish of Calcasieu. 
Bailey, J. Louis Leveque for plaintiff and appellee, George IH. 
Wells for defendant and appellant. 

TALIAFERRO, J. This is a suit to revive a judgment. 

The defendant, by his counsel, filed a peremptory exception, alleging 
that plaintiffs have no cause of action because the plaintiffs do not 
aver that they are the owners of the judgment sought to be revived, 
nor that defendant is indebted to them. He further excepts that no 
authority is shown in John 8S. Walton, who, in the petition, purports 
to act as the agent of the other plaintiffs. 

The exception we think was correctly overruled. 

The petition, in respect to the parties named as plaintiffs, is to some 
extent indistinct, but it is sufficiently clear who are the parties suing 
and the purpose for which they sue. The petition is that of Gliddon, 
Palmer, McLean and Elizabeth Clark, of the parish of Orleans, and of 
Walton, of the city of New Orleans “ agent and attorney in fact” of 
the four. persons named. These parties, as plaintiffs, aver that *‘ on 
the twenty-seventh of March, 1858, the said plaintiffs herein, Glid- 
don, Palmer, McLean and Elizabeth Clark, in this court obtained a 
final judgment against the defendant for $1250,” ete.; that “ they are 
desirous of having the said judgment revived in the manner and form 
prescribed by law,” ‘ wherefore, the premises considered, your peti- 
tioners pray,” ete. Here we think is an allegation of a sufficient right 
to ask for the revival of the judgment. The addition of the name of 
Walton, the attorney in fact, as a party plaintiff, to those of his 
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principals may be regarded as surplusage. The four parties named 
were the original plaintiffs in the suit of March 27, 1858, in which they 
obtained the judgment which they now seek to revive. The same 
plaintiffs now pray for a revival of the judgment. Appearing them- 
selves for that purpose, the name of the attorney in fact in the petition, 
with theirs is nugatory. He sets up no right or interest in the judg- 
ment. The matter is entirely between the defendant and the same 
parties who obtained the original judgment against him. Utile per 
inutile vitiatur. 

On the trial of the exception the defendant’s counsel objected to the 
introduction of witnesses to prove that at the time copies of the peti- 
tion and citation were served on the defendant there was also served 
upon him a copy of the petition in the suit of March 27, 1858. He 
further objected to the proof by parol, of the service of such copy, as 
its service, if made, could only be shown by the return, in writing, of 
the officer who served it. The objections were overruled, the testi- 
mony admitted and the defendant reserved his bill of exceptions. The 
exception should have been sustained. The evidence, however, is 
immaterial to the issue. 

The plaintiffs on the trial of the exception introduced the original 
petition, the one in the. suit of March 27, 1858, to show identity of 
parties. There was no necessity to show that a copy of it had been 
served upon the defendant. On the merits the case is with the plain- 
tiffs. Their case is fully made out and judgment was rendered in their 
favor. The bill of exceptions taken on the trial on the merits contains 
matter in substance the same as that embraced by the previous excep- 
tions and was properly overruled, 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 


No. 612.—E. Ew1nc, Administrator, v. G. W. Roor et al. 


Damages will be allowed the appellee when prayed for, if the record shows no legal ground 
tor taking the appeal. 
PPEAL from the District Court, parish of Vermilion. Bailey, J. 
AA R. F. Patton tor plaintiff and appellee, Mf. FE. Gerard and R. 8. 
Perry tor defendant and appellant. 

Howet, J. The defendant, Elias Lindstrum, has appealed from a 
judgment on default against him, rendered upon three promissory notes, 
amounting to $1590 exclusive of interest. 

In his brief he urges that he has a good defense, but no sufficient 
reason is shown why a defense could not have been made in the Court 
below. The proceedings are all regular, and more than the usual legal 
delays oceurred before judgment by default was made final, which is 
fully sustained by the evidence. 

The appellee has prayed for damages, which, under the circumstances 
presented in the record, must be allowed. 

It is therefore ordered that the judgment appealed from be affirmed, 
with one hundred dollars damages and costs of suit in both courts. 
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No. 731.—GrorGe W. Hupsretn, District Attorney, ete., v. ADOLPH 
GARRIGUES. 

A party having held an oflice before the war, which required him to take an oath to support 
the Constitution of the United States, and after the passage of the seces-ion ordinance by 
the State having accepted and filled the oflice of clerk of one of the District Courts of the 
State, is not disqualified from holdisg office by the act of Congress of 1868, admitting 
Louisiana to representation in Congress, nor by. the fourteenth amendment to the Consti- 
tution of the United States. 

The holding of the office of clerk of the District Court, while under the authority of the State 
while in rebellion, was not of itself an act of rebellion 


PPEAL from the District Court, parish of St. Landry. Porter, J. 
A George W. Hudspeth, District Attorney, for plaintiffs and appellees, 
Bailey & Estilette, Henry I. Garland, J. H. Overton, Moore & Morgan 
and George I’. King for defendant and appellant. 

Hower, J. This action was instituted in behalf of the State, under 
the provisions of the act of October 15, 1868, and a judgment was 
asked decreeing the defendant to be a usurper of, and intruder into, 
the office of Parish Judge of St. Landry, and ordering him to deliver 
the office, with its appurtenances, to John Amrein, who was made a 
party plaintiff. 

The petition alleges that the defendant unlawfully holds the office, 
being prohibited therefrom by the provisions of the fourteenth amend- 
ment of the Constitution of the United States; and by the provisions 
of an act of Congress of June 25, 1263, admitting the State of Louisiana 
to representation in Congress ; it being averred that he took an oath 
as a judicial officer [of the State] to support the Constitution of the 
United States, and subsequently engaged in insurrection and rebellion 
against the same and gave aid and comfort to the enemies thereof. It 
was also alleged that he had forfeited his office and the same had be- 
come vacant by his failure to file in the office of the Secretary of State 
the oath of eligibility prescribed by act No. 39 of the statutes of 1868. 

The defendant answered by a general denial; asserted that he was 
qualified to hold the office and had been duly elected and commis- 
sioned, and denied that Amrein had ever been legally appointed or 
qualified. 

After a trial upon the merits, the Cocrt gave judgment for plaintiff, 
and the defendant has appealed. 

The evidence in the case is chiefly documentary, and it appears that 
the defendant held the oflice of Parish Judge before the late rebellion, 
and, as such, took an oath to support the Constitution of the United 
States ; that on the seventh November, 1861, he was appointed clerk 
of the District Court for the parish of St. Landry to fill a vaeaney, 
and that he held the office for some years thereafter. The first ques- 
tion that arises in the ease, then, is, in the language of the plaintiffs’ 
brief: 
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“ Was holding the office of clerk of the District Court in the parish 
of St. Landry, during the rebellion, and under the authority and juris- 
diction of a State acknowledged as one of the Confederate States of 
America, after having held the office of Parish Judge ‘engaging in 
insurrection or rebellion against the United States, or giving aid and 
comfort to the enemies thereof ?” ” 

In solving so doubtful and delicate a question as this, we must not 
be unmindful of the complicated nature of modern civilization. The 
State is not a tribe of barbarians, who may be engaged ina rude agri- 
culture to-day and transformed in toto to a band of warriors to-morrow. 
The necessities of civil life will still exist in a civilized society no 
matter how extensive and desolating may be the ravages of war. 
Property must be bought and sold, offenders against the criminal laws 
must be arrested and punished, private rights must often be adjudi- 
cated, successions must be opened, the claims of heirs, minors and 
married women must be ascertained and protected; and therefore, it 
might well be that in the parish of St. Landry, during the late rebel- 
lion, the office of a clerk of court might exist as a necessity without 
the discharge of its duties being considered in any enlightened view 
an engaging in insurrection or rebellion, or giving aid and comfort to 
the enemies of the United States. If, in 1861, every citizen of this 
parish, except those who were absent in the rebel army, had been a 
devoted friend of the United States, would it have been their duty to 
refrain from holding these minor local offices, and by leaving them 
vacant allow society to relapse into a chaotic condition? We think 
not. On the contrary, we apprehend that there could be nothing in 
the discharge of the legal duties of such offices that could be consid- 
ered as taking part for or against, or giving aid or comfort to, either 
one side or the other in the great controversy. And in the special case 
before us we are constrained to think that if the defendant confined 
himself to his legitimate duties as clerk (and there is no evidence that 
he did not), the fact that he held the office simply would not go to dis- 
qualify him under the act of Congress of June 25, 1868, admitting 
Louisiana to representation, and the fourteenth amendment to the 
Constitution of the United States. 

If, in legislative, or other official capacity, he had been engaged in 
the furtherance of the unlawful purposes of the insurgents, when the 
duties of his office necessarily had relation to the support of the rebel- 
lion ; if he had held a position created for the purpose of more effec- 
tually carrying on hostilities, or whose duties appertained to the sup- 
port of the rebel cause; or if he had in some way misused the office 
he did hold to forward the designs of the enemies of the United States ; 
the case would have been very different. But, so far as we are advised 
by the record, he performed only clerical duties, such as belonged to a 
state of peace, and were designed to preserve civil order and administer 
civil law. 
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The point that the defendant has forfeited the office he now holds by 
failing to file an oath of eligibility as required by the act No. 39 of the 
laws of 1868, has already been settled adversely to the claims of plain- 
tiffs by the decision rendered lately at Monroe in the case of Downes vr. 
Towne, and is not now insisted upon by counsel. 

We are of opinion that the plaintiffs have failed to establish their 
case by sufficient evidence. 

It is therefore ordered and adjudged that the judgment appealed 
from be avoided and reversed, and the suit dismissed at the costs of 
the co-plaintiff, John Amrein. 








No. 733.—AuGustTiIn GuILLory v. ALEXANDER D. DEVILLE et als. 


The statute of 1865, exempting certain property from seizure under execution, is in derogation 
of common right, and the exemptions from scizure will not be extended to objects not 
expressly designated in the law. 

The prescription of five years cannot be invoked in a case where judgment has been rendered 
on the note, and execution and garnishment process has issued and judgment against the 
garnishee has been rendered from which an appeal has been taken by the original judg. 
ment debtor. In such a case the note becomes merged in the judgment, and five years 
prescription does not apply. 


~~. from the District Court, parish of St. Landry. Porter, J. 


Dupre & Garland, for plaintiff and appellee. 3B. A. Martel, for’ 
defendants and appellants. 

Lupe.inG, C. J. The plaintiff, having obtained a judgment against 
A. D. Deville, caused an execution to be issued against him and 
garnished J. B. Victorianne. Victorianne acknowledged that he was 
indebted to A. D. Deville, and there was judgment against him for the 
sum he confessed to owe. 

The defendant, A. D. Deville, in the District Court, alleged that he 
was entitled to the benefit of the law entitled “an act to exempt from 
seizure and sale a homestead and other property,” adopted on the 
twenty-second December, 1865, and he urged that no judgment should 
be rendered against Victorianne, his debtor, for the amount confessed 
by him, beeause he, Deville, did not own property to the amount of 
two thousand dollars, exclusive of the debt seized. 

The object of the law is clearly indicated by its title. It is “ to 
exempt from seizure one hundred and sixty acres of ground and the 
buildings and improvements thereon, occupied as a residence, and one 
work horse, one wagon or cart, one yoke of oxen, two cows and calves, 
twenty-five head of hogs, or one thousand pounds of bacon, or its 
equivalent in pork, and, if a farmer, the necessary quantity of corn or 
fodder for the current year; provided that the property herein de- 
scribed shall not exceed in value two thousand dollars,” ete. This 
statute is in derogation of common right, and must be strictly con- 
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strued, and the exemption from scizure will not be extended to objects 
not expressly designated in the law. 

The thing seized is not cxempted from seizure. The plea of preserip- 
tion is untenable. The note was merged in the judgment and we 
cannot go behind the judgment. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed and that the appellant pay the costs of 
appeal. 


No. 648.—E. N. Cuttom v. WILLIAM Mock. 


In fixing the value of the services rendered by an attorney in a litigation in which he has been 
engaged, the court will not be governed exclusively by the estimate of the witnesses, but 
will look into the whole record and form an estimate founded on the usual charges made 
for such services as appear to have been rendered. 


PPEAL from the District Court, parish of Avoyelles. Lewis, J. 
E. North Cullom (in person), plaintiff and appellee, Taylor & Irion, 
for defendant and appellant. 

TALIAFERRO, J. The plaintiff sues to recover one thousand dollars, 
which sum he alleges is due him by the defendant for attorney’s fees. 
The defendant admits that he engaged the plaintiff’s services as at- 
torney, but avers that the plaintiff failed to be present and give his 
personal attention to the suit on appeal and that he was on that <e- 
count compelled to employ other counsel. 

The plaintiff had judgment in his favor for the amount claimed, with 
five per cent. interest from the fifteenth of September, 1266. From this 
judgment the defendant appeals. 

It is not denied that the plaintiff is entitled to remuneration, but it 
is contended that the value of the services rendered has not been 
clearly established. It is further objected that the judgment of the 
lower court is erroneous in allowing interest from the fifteenth of 
September instead of from the thirty-first of October, the date of the 
signing of the judgment. 

We gather from the record that the plaintiff was engaged in the 
inception of the suit and conducted it through the District Court ; that 
the case was an important one and much complicated ; that the trial in 
the lower court occupied several days, and that the plaintiff had spent 
much time and labor in preparation for the trial. It further appears 
that he furnished an elaborate bricf for t.e appellate court, and was 
prevented from being personally present by sickness. On the other 
hand, it appears that in June, 1866, after the trial in the District Court, 
plaintiff made a visit to Kentucky. During his absence, the defendant 
employed eminent counsel to attend and argue his case in the appel- 
late court. The counsel thus employed, it is shown, examined the 
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brief furnished by the plaintiff, and remarked that he had no objection 
to it, and made only a few additions to it, and these of an unimportant 
character. The defendant swears that in consequence of the absence 
of the plaintiff he was compelled to employ other counsel to whom he 
paid seven hundred dollars. It seems that the defendant felt much 
solicitude as he naturally would do having large interests at stake; 
and we cannot but think it commendable prudence in him to provide 
against the possible contingency of the plaintiff’s failure to return in 
September to attend the appellate court. It is always important that 
the leading counsel in a case, the one presumed to be more familiar 
with the subject in all its bearings than any other person, should be 
personally present at the trial. Of this advantage the defendant was 
deprived, although he was successful on the final trial, and the plaintiff 
did all in his power to compensate his own unavoidable absence. By 
the rules which have guided this court in relation to fees for pro- 
fessional services it has not been governed wholly by the opinions of 
witnesses regarding the value of the services rendered, especially where 
these opinions have not been corroborated by other evidence. A coun- 
sel fee is in its nature honoranum and not merces; and the fixing its 
amount is a matter of much delicacy, and one in which the court must 
be regulated by a conscientious estimate of the value of the services. 
In this case no specilic agreement as to the compensation to the coun- 
sel seems to have been made. And no specific sum is fixed by any of 
the witnesses as the value of the services. Nevertheless, it is shown 
that the defendant recovered ninety-five bales of cotton, and that at 
that time cotton was worth from thirty to thirty-five cents per pound. 
Two of the witnesses say the usual fee in such cases is ten per cent. 
of the amount recovered. This is perhaps the approximate basis upon 
which the judgment of the lower court rests as to the amount. Upon 
a review of all the facts presented, we think the judgment should be 
reduced, and that eight hundred dollars should be awarded the plain- 
tiff as a liberal compensation. As to the time from which interest 
should run, we think the lower court did not err in fixing it at the 
time of the termination of the suit. 

It is therefore ordered, adjudged and decreed that the judgment 
of the District Court be annulled, avoided and reversed. And it is 
further ordered, adjudged and decreed that the plaintiff recover from 
the defendant eight hundred dollars, with five per cent. interest thereon 
from the fifteenth day of September A. D. 1866. It is further ordered 
that the defendant and appellant pay the costs incurred in the lower 
court, and the plaintiff and appellee those of this appeal. 5 N.S. 399; 
3 An. 518; 4 An. 578, 503; 11 An. 637. 
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No. 634.—Axcipiape DereLanc, Tutor, ete., % Pierre Gary, 
Administrator. 


The surviving husband bhav-ng qualified as natural tutor to his minor children, and caused ah 
inventory of the community property to be made, and on that basis caused the one-half in« 
terest of the wife in the community to be adjudicated to him, for which he executed a 
special mortgage in favor ot the heirs on his own property, and he dies, and a dative tutor is 
appointed to represent his minor children; the dative tutor, thus appointed, may vote at 
the deliberations of the creditors to dispose of the property of the deceased, an insolvent. 

The dative tutor as mortgagee for the minors, without reference to the amount, may demand 
as against the ordinary creditors, that the property be sold for cash or part cash. 

A peremptory exception that the petition discloses no cause of action, admits for the purpose of 
its consideration, all the allegations in tie petition to be true. 


| ge from the District Court, parish of St. Martin. Gates, J. 
R. Perry, for plaintiff and appellant, Gary & Fournet, and A. & 
F. Voorhies, for defendant and appellee. 

Howe, J. In the year 1856, Désiré Béeraud was confirmed as natural 


tutor of his minor children, Corinne and Désiré, issue of his marriage 


with Corinne Deblanc. An inventory of the property owned in com- 
munity with the deceased wife was made, amounting to $5178. The 
debts of the community were $1500. By the advice of a family meet- 
ing, the proceedings of which were homologated by a judgment of the 
court of March 10, 1856, the property belonging to the community was 
adjudicated to the surviving husband, including the lots of ground 
hereinafter mentioned, and a mortgage retained to secure the share of 
the minors. The certificate of adjudication was recorded March 11, 
1856. In 1865 Désiré Béraud, the elder, dicd insolvent. At a meeting 
of creditors, a majority in number and amount voted to sell the prop- 
erty on a credit of one, two and three years. 

The plaintiff in this case, who had in the meantime been appointed 
dative tutor of the minors, voted in faver of selling the immovable 
property mortgaged in their favor for one-half cash and the balance 
on a credit of about one year. 

Upon the petition of the defendant, who had been appointed and 
qualified as administrator, the proceedings of the meeting of creditors 
were ordered by the clerk of the court to be homologated and carried 
into effect, and the property sold on a credit of one, two and three 
years. 

The sale being advertised, the plaintiff brought this suit to enjoin 
the same. He alleged in his petition the indebtedness of the deceased, 
Béraud, to the wards, secured by tacit mortgage on his property, and 
by special mortgage on certain lots in St. Martinsville, adjudicated to 
him as before mentioned in 1856; that at the death of the minors’ 
mother he was in good circumstances, and none of the debts now 
claimed against his succession were in existence, that at the meeting of 
creditors of Béraud the plaintiff had voted in the manner we have 
mentioned, but that in disregard of the conditions of sale fixed by him 
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the defendant was about to sell on other and different terms the prop- 
erty subject to the tacit and special mortgages of the minors, and that 
the minors actually stood in need of the proceeds or a portion thereof. 

The defendant filed a peremptory exception, that the petition dis- 
closed no cause of action, inasmuch as it appeared by the petition itself 
that the minors’ rights have not been previously settled and liquidated 
as the law contemplates, in order to enable the minors’ tutor to vote in 
the deliberation of creditors. 

The court sustained the exception, and dismissed the suit, and the 
plaintiff has appealed. 

Our insolvent laws provide that the wife in partnership with her 
husband or his heirs shall not be allowed to vote in the deliberations 
of creditors, unless their rights shall have been previously settled by a 
partition or a judgment for a separation of goods. 

** His heirs” is probably a typographical error for “ her heirs,” as the 
statute refers to a living insolvent, and the latter phrase is used in the 
law of 1842. , Statutes 1855, p. 434, § 16; See also the French text. 

It is also provided in respect to insolvent successions, that, in the 
choice of syndic, the sale of property, and the administration and 
settlement of the estate, the same forms shall be observed as are pre- 
scribed for the administration of estates ceded by insolvent debtors, 
reserving to the heirs all their,rights and claims as creditors. Statutes 
of 1855, p. 399, § 4. 

Under similar provisions of law it was held in the case of Lesseps v. 
His Creditors, 7 Ann. 624, which was a contest for the election of a 
syndic, that the votes given by the daughter of the insolvent and by 
the insolvent himself as tutor of his minor children were illegally 
given, because the community right of their deceased mother “had 
not been previously settled by a deed of partition or judgment for a 
separation of property.” But that case differs from the one at bar in 
some important features. The question was of the election of a syndic, 
and that was to be determined by a majority of creditors in amount, 
and a single dollar might have decided the contest between the rival 
candidates. In such a contest, the exact amount of the minors’ claim 
might be of supreme moment; but in the case at bar it might be 
sufficient to maintain the plaintiff ’s action that the claim of the minors 
as mortgagees should be established for any sum, since a mortgagee 
even for the smallest amount has a right, as against the ordinary 
creditor, to claim a sale for cash or partly cash. Statute of 1855, p- 
434, § 17. 

Again, in the case of Lesseps, a protest was made before the notary 
against the votes, and the judgment which declared them valid was 
appealed from. In the case at bar, no exception was made to the vote 
of plaintiff, which was founded upon his uncontradicted affidavit of 
the amount due. 
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But a more important distinction than either of these is, that while 
in the case of Lesseps there had been no settlement of the rights of 
the heir and minors, and votes in their behalf were properly decided 
to have been illegally received, in the ease at bar it appears that long 
ago, at a time free from suspicion, when Béraud was in good cireum- 
stances, and owed none of the debts which now encumber his sueces- 
sion, the property of the community, which had existed between him 
and the mother of the minors, was inventoried and appraised, and 
then adjudicated to him at the estimated price. A definite debt was 
thus established, a definite mortgage created. The practical effect of 
the adjudication was that of a partition by licitation, where the owner 
of an undivided half buys the whole property and remains indebted to 
the other owners in common for one-half the price. 

In this view of the case, and considering the familiar principle that 
the exception of no cause of action admits for the purposes of its con- 
sideration the allegations of the petition to be true, we are constrained 
to the conclusion that the exception should have been dismissed. 

It is said in the exception itself, and contended in argument, that 
the petition itself shows that the claim of the minors is unliquidated, 
but we do not so understand it. The petition, indeed, asks “ that in 
case it be disputed by the creditors, the claim of the wards against the 
estate of their father be recognized, and its amount fixed without re- 
gard to that mentioned in the deliberations of the creditors, or in this 
petition, but according to what may be established by the evidence ;” 
but this is in the alternative only, and cannot, by hypothesis merely 
affect the rights of the minors, as fixed by the facts which otherwise 
appear. 

It is therefore ordered that the judgment appealed from be reversed, 
the exception dismissed, and the cause remanded to be further pro- 
ceeded with according to law, the appellee as administrator to pay the 
costs of the appeal. 
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No. 130.—Monition of Joun Hatt. Oppposition of F. E. LAURENCE 
AND HusBanpD. 

The wife is sufficiently authorized, if, in a proceeding by executory process to seil her mort- 
gaged property, both she and her husband are made parties defendant. 

The averment in the petition that the defendants are non residen‘s is sufficient to authorize the 
appointment cf an attorney to represent them in a proceeding via executiva. 

The court will notice judicially who are its attorneys, and where it appears that an atcorney has 
been appointed curator ad hoc, the phrase curator ad hoe will be treated as surplusage and the 
appointment be regarded as that. of attorney to represent the absentee. 

The attorney appointed to represent the absentce in a proceeding via executiva is the proper 
party to whom notice of seizure must be addressed, and on whem service must be made. 

The readvertisement of property that has been once offered for sale is sufficient notice t all 
parties interesced. 

The law does not require the sheriff to return an order of seizare and sale in seventy days, 
retaining a copy where it has not been fully executed, the sumeis in case of a fi. fa. The 
direction by the clerk to return the order in seventy days has no legal effect. 

A PPEAL from the District Court parish of St. Mary. Gates, J. 
J. G. Oliver & Dumartrait, for plaintiffs and appellees, Edward 

Simon, for opponents and appellants. 

Howe, J. On the fifth of January, 1867, by virtue of an order of 
seizure and sale, issued in executory proceedings in the suit of Hall, 
Rodd & Putnam v. Mrs. F. E. Laurence and husband, a plantation 
belonging to Mrs. Laurence was sold by the sheriff of St. Mary for 
“ash at a little more than its appraised value and purchased by the 
appellee, John Hall. 

The appellants, Mrs. Laurence and husband, opposed the confirma- 
tion and homologation of the monition afterward sued out by appellee 
on several grounds, which we will notice in the order in which they 
have been presented in the brief of their counsel. 

I, That Mrs. Laurence was never authorized by her husband or by 
the judge to appear in the proceedings via erecutiva prior to the judg- 
ment therein. 

The record shows that both husband and wife were made parties 
defendant, and that suffices. 

II. That there is no necessity shown for the appointment of a 
curator ad hoe to the parties sued, because their absence from the State 


at the time is not sufficiently established by positive and competent 
evidence. 


The petition of the plaintiffs in the executory process averred that 
Mrs. Laurence and her husband resided somewhere in New York or 
New Jersey, and were absent from Louisiana, and not represented 
therein. We deem this sufficient. Frost v. McLeod, 19 Ann. 80. The 
opponents in this proceeding have not even attempted to prove (as 
they might surely have done if such was the truth) that they were not 
absentees at the time the executory proceedings were taken. 

lif. That if the appointment by the judge of a representative to 
the opponents, as absentees, was necessary, this representative should 
have been an attorney, and not a curator ad hoe. 
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It is true that article 737 C. P. uses the word attorney, and its use 
in this case would have been desirable to save doubt, discussion and 
litigation ; but the court will notice judicially who are its attorneys; 
and when we find that Henry Gibbon, Esq., was appointed curator ad 
hoe to represent the defendants, we may properly treat the phrase 
curator ad hoe as surplusage, and omitting it, notice that an attorney 
of the court was appointed to represent the defendants. 

IV. That Mrs. Laurence and her husband were not served with 
three days’ notice antecedent to the seizure, 

The proper notice was served on Henry Gibbon, Esq., the attorney 
appointed to represent the defendants. It recites at length his ap- 
pointment, and appears to make the proper demand. 

V. That the three days’ notice directed to the curator ad hoc should 
should have been directed and addressed to the parties themselves, 
although served on him. 

We have not been referred to any authority in support of this pro- 
position, and we do not think it correct. Where citation is issued 
against an absentee it is properly addressed, not to the absentee but 
to the curator ad hoe in cases where a curator is properly appointed, 
13 Ann. 405. A fortiori in this case, where the notice is not a citation, 
but practically a notice of judgment merely, we think the direction and 
address sufficient. 

VI. That neither the parties nor the curator were notified of the 
postponement of the sale from the third November, 1866, to the fifth 
January, 1867, and to appoint an appraiser that day. 

The record shows that on the fifth January, 1867, an appraiser was 
appointed by the plaintiffs and one by the defendants ; that they were 
duly sworn, as well as the umpire who was afterward selected, and the 
defendants’ appraiser agreed to the valuation made by the umpire. 
We thus find the defendants possessed of actual knowledge of the time 
of sale and taking part in its preliminaries. They cannot now say 
that they had no notice to appoint an appraiscr; and as to a notice of 
a postponement of the sale; the re-advertisement, which in this case 
was formal and regular, furnished all required information on this 
point. 11 Ann. 64; 12 Ann. 839. 

VII. That the writ had already expired at the time of the sale, and 
no copy thereof was retained by the sheriff. 

The sheriff was not bound to return the writ as in cases provided for 
by act of 1855, No. 199. It is not a writ of fieri facias. 18 An. 656, 
The fact that thejclerk subjoined te it a direction to return it’ in 
seventy days did not deprive it of vitality after that time had expired. 
The direction by the clerk was ultra vires, and must be treated as 
mere surphisage. 

VII That Mrs. Laurence never appointed and named the ap 





SUPREME COURT OF LOUISIANA, 


ee Se Oe Se a oe 


Monition of Jehe Hall. “Opposition of F, E. Laurence and Husband. 


praiser, John Tarlton, neither did the sheriff on her failure, nor any 
other person authorized by her or by the court so to do. 

As before remarked, the record satisfies us that the appraiser, Tarl- 
ton, was appointed by the defendants. The testimony of Tarlton does 
not rebut this. He says he was requested by Mr. H. E. Laurence to 
act as appraiser, and so told the sheriff. But he does not say he was 
not appointed by Mr. Gibbon, the attorney, or by Mrs. Laurence also. 

For the reasons given, it is ordered and adjudged that the judgment 
of the District Court be affirmed with costs. 


, Mo. 721.—JAmeEs M. Epwarps v. Henry Durvwy. 


Courts will not declare an act of the Legislature void unless its unconstitutional.ty is estab. 
lished beyond all reasonable doubt. 

The act of the Legislature of 1869, No. 110, entitled “An act to amend and re-enact sections 
four and nine of an act entitled an act to organize the parish courts of this State,” etc., 
is constitutional. The decision in the case of Hawley v. Barlow (ante page 563) re-affirmed. 


PPEAL from the District Court, parish of Avoyelles. Miller, J. 
Edwards & Ducote for plaintiff and appellee, Cullom & Walsh for 
defendant and appellant. 

LupeinG, C.J. The plaintiff, who is Judge of the Parish Court of 
the parish of Avoyelles, has enjoined the clerk of the District Court of 
said parish from performing the ministerial duties in the Parish Court, 
and from collecting the fees due for such services. 

He avers that the act of the General Assembly approved March 9, 
1869, which confers the rights and imposes the duties aforesaid, is con- 
trary to the articles 86, 115 and 117 of the Constitution of this State. 

There was judgment in favor of the plaintiff, perpetuating the in- 
junction, and the defendant has appealed. 

Article 86 of the Constitution declares that the parish judge “ shall 
receive a salary and fees to be provided by law.” 

The act No. 110 provides that parish judges shall receive salaries, 
‘‘and that they shall further be entitled to the fees which are now pro- 
vided for clerks of courts in all cases of appeals from justices of the 
peace courts to the parish courts.” Whether the General Assembly 
has properly exercised its discretion in this matter cannot be inquired 
into by us; it is sufficient to know that the General Assembly was 
not limited in the exercise of its discretion as to what fees should be 
allowed the parish judges. 

The most which can be said in favor of the position assumed by the 
plaintiff, that the law is unconstitutional, is that it is not free from 
doubt. And courts will never declare a solemn act of the Legislature 
void unless its uneconstitutionality is established beyond all reasonable 
doubt. Chief Justice Marshall said: “The question whether a law 
shall be void for its repugnaney to the Constitution, is at all times a 
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question of much delicacy, which ought seldom, if ever, to be decided 
in the affirmative, in a doubtful case. It is not on slight implication 
and vague conjecture that the Legislature is to be pronounced to have 
transcended its powers, and its acts to be considered as void. The 
opposition between the constitution and the law should be such that the 
judge feels a clear and strong conviction of their incompatibility with 
each other.” 6 Cranch 126, Fletcher v. Peck. In Ogden v. Saunders, 
12 Wheaton p. 270, Mr. Justice Washington said: ‘‘ But if I could rest 
my opinion in favor of the constitutionality of the law, on which the 
question arises, on no other ground than this doubt so felt and acknowl- 
edged, that alone would, in my estimation, be a satisfactory vindica- 
tion of it. It is but a decent respect due to the wisdom, the integrity 
and the patriotism of the legislative body by which any law is passed 
to presume in favor of its validity, until its violation of the constitu- 
tion is proved beyond a reasonable doubt.” 

The law in question is not repugnant to the article 115 of the Con- 
stitution. That article is similar to article 119 of the Constitution of 
1845. The language of the article seems to lack precision, but it is 
obvious that the object of the provision of the constitution was to pre- 
vent the amendment or revival of laws merely by reference to their 
titles—the whole act as amended was re-enacted and published, and 
that was sufficient. 

The act number 110 is not in opposition to article 117 of the Consti- 
tution; it does not create a new office. See O. K. Hawley v. J. C. 
Barlow, 21 An. 563. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
of the District Court be avoided and reversed, that the injunction be 
dissolved, and that the plaintiff and appellee pay the costs of both 
courts. 
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No, 1388.—POINDEXTER AND POLLARD, Appellees, v. Joun E. Kiya, 
Appellant. 


A suit to recover on a contract of agency is prescribed by ten years. 15 An. 534; 16 An. 397; 
17 An. 246. 

When an agent, acting in the capacity of a commission merchant, has received produce on 
consignment, with instructions from the shipper to sell the same for gold, he can not dis- 
charge his liability to the principal by accounting for the net proceeds in a depreciated 
currency of less value than that for which the property was sold, although that currency 
be a legal tender dollar for dollar. 

An account stated and acknowledged by the other party beccmes a closed account, but it may 
be re-examined afterward by either party for the purpose of correcting errors or supplying 
omissions, 


PPEAL from Sixth District Court, parish of Orleans. Duplantier, 
J. Race, Foster & HE. T. Merrick for plaintiffs and appellees. 
Marr & Foute for defendant and appellant. 

Wyty, J. In 1861, plaintiffs consigned to defendant seventy-four 
hogsheads tobacco, which were sold by the latter for account of plain- 
tiiffs in December, 1862, for $14,338 36 in gold, and account current 
thereof promptly rendered by defendant, 
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During the year 1861 plaintiffs drew on defendant their several 
bills, amounting in the aggregate to $8436 36, which defendant ac- 
cepted and paid out of his own funds, and for which, with interest, 
plaintiffs became his debtor. 

Immediately after the sale of the consignment, as aforesaid, the 
defendant paid over the cash balances in gold to Messrs. Watt, Given 
& Co., as requested by plaintiffs, to wit, $4533 92. 

On twenty-first September, 1863, plaintiffs wrote to the defendant, 
objecting to some of the items of the account, and stating, “now we 
claim that you owe us the premium the gold was then worth— 


ER a ee ee ae ae RN CR SRY Aye en $8,436 36 
On amount of commissions .................-.-.....------- 210 90 
On amount of interest balance. .................-..-..---- 785 76 

a tl $9,433 02 


Plaintiffs’ petition alleges ‘‘ the difference of value of gold and ecur- 
rency of the city at the date of said transaction was fully thirty per 
cent. in favor of gold, which on said sum of $8436 36, and the interest 
charge of $785 76, makes the full sum of $2881 91, which, added to 
the $210 90 erroneously charged for commissions, makes the sum of 
$3092 81.” To recover this $3092 81 this suit has been instituted. 

The court below gave judgment in favor of plaintiffs, and defendant 
has appealed. 

Plaintiffs contend that their factor, John E. King, could not apply 
the gold proceeds of the tobacco to the extinguishment of his account 
against them for bills drawn on said consignment in 1861; that as their 
consignee he should have allowed them the premium of thirty per 
cent. in favor of gold in settlement of his said account, and that he 
should not have charged them two and a half per cent. commiissiéns 
on the various bills drawn by them against their said consignment. 

Plaintiffs contend that their factor paid these bills in currency, and 
in his account charged them as paid in gold, or applied thele gold to 
the payment of his account. 

There is no positive evidence in the record to establish the allega- 
tions of plaintiffs. The bills drawn by plaintiffs in 1861 could not have 
been paid in United States treasury notes, because they were not then 
jn circulation in this city. The act authorizing issue of legal tender 
notes only passed twenty-fifth February, 1862. There is no allegation 
or proof that said bills were paid by the drawee, the defendant, in 
Confederate notes ; and we can not presume that the parties before-this 
court dealt in an unlawful currency. 

It is true, the record shows that ‘‘the banks in New Orleans sus- 
pended specie payment on seventeenth September, 1861, excepting the 
Southern Bank.” But it does not follow that defendant could not pay 


the various drafts of his consignors in lawful money without doing so 
through the banks. 
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It seems the various bills accepted and paid by defendant were given 
in part payment for the tobacco which plaintiffs had bought and ship- 
ped to him. Plaintiffs must have received a lawful consideration for 
the bills, and what difference was it to them how the drawee paid the 
payee thereof? The bills were made payable in dollars and not in any 
particular currency. 

Now, if plaintiffs had desired to ascertain positively in what cur- 
rency the bills were paid by the defendant, why did they not get the 
evidence of the payee of those bills, who could state positively how he 
was paid and in what currency ? 

Defendant occupied the position of factor toward the plaintiffs, and 
also the position of creditor for the amount,of his individual funds ad- 
vanced to pay plaintiffs’ bills. What was the relation of the parties 
to each other on eighth December, 1862, the day the consignment of 
tobacco was sold? Plaintiffs were owing the defendant the amount of 
money he had advanced for them and interest thereon. They were not 
owing him the illegal charge of two and a half per cent. commissions 
on the bills drawn against the consignment in his hands. On the other 
hand, the defendant was owing the plaintiff the full amount of the net 
proceeds of the sale of tobacco. 

At once, by operation of law, the entire indebtedness of plaintiffs to 


- defendant became extinguished by compensation, and defendant was 


only owing the plaintiffs the balance due out of the proceeds of said 
consignment. Compensation only extinguished the amount of lawful 
indebtedness of plaintiffs to defendant in lawful money. Gold is law- 
ful money of the United States; and an indebtedness in dollars can be 
compensated by a counter indebtedness in gold. 

At the time the bills were drawn and delivered to the payee specie 
was the only legal tender of the United States. In the absence of 
positive evidence we must presume that the defendant paid those bills 
in lawful money, and plaintiffs became indebted to him from the time 
of the payment thereof. 

We think, then, on eighth December, 1862, all debts, lawful claims, 
against plaintiffs became extinguished by compensation, and that de- 
fendant then occupied the relation of factor toward plaintiffs, owing 
them only for the balance of the proceeds of the tobacco. Defendant 
seems to have acted faithfully for his consignors; his sale seems to 
have given satisfaction, and he paid over the $4533 92 in gold 
promptly to Messrs. Given, Watt & Co. at the request of plaintiffs. 
Indeed plaintiffs weresvery late in raising any objection to defendant’s 
account current, rendered to them nearly nine months before. 

We do not think the plea of usury, set up by defendant, applies to 
this case. 2 

We regard this as an action of mandate, not prescribable in three 
years as an open account. Ten years is the only prescription against 
such a demand. 17 A. 246, and the authorities there cited. 
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Under the circumstances of the case, we believe that defendant is 
only indebted to plaintiffs $210 90, the amount of the illegal charge 
made by him for commissions on plaintiffs’ bills. 

It is therefore ordered and decreed that the judgment of the court 
below be avoided and annulled, and proceeding now to give such judg- 
ment as the court should have rendered in this case, it is ordered, 
adjudged and decreed that plaintifis have judgment against defendant 
for $210 90 with five per cent. interest thereon from eighth December, 
1862, and the cost of the court below, plaintiff to pay cost of this 
appeal. 





Mr. Justice Taliaferro, dissenting : 


I am unable to arrive at any other conclusion than that the defend- 
ant paid the Hoover drafts, amounting to $5456 36, in what was called 
“currency.” These drafts fell due on the twenty-ninth of January, 
1862. All the facts in the record point to this conclusion as inevitable. 
Jacob Barker states that the banks in New Orleans suspended specic 
payments on the seventeenth September, 1861, except the Southern 
Bank. He states also that from the eighth to the fifteenth December, 
1862, gold was forty per cent. premium for treasury notes; and that on 
the fourteenth February, 1862, gold was at thirty-seven and a half per 
cent. premium for treasury notes. It is in evidence that in December, 
1862, business in New Orleans was mainly done in currency. (Record, 
p. 14.) The defendant in December, 1862, paid over by order of his 
principals to Given, Watt & Co. in gold $4533 92. A member 6f that 
firm swears that for this payment in gold the firm credited the plain- 
tiffs with $5726, the amount they owed that firm. . This is the same 
thing as paying the debt in “currency,” for the defendant required 
them to receive $4533 92 in gold, as equivalent to $5726 in currency. 
I can not suppose that, having paid a debt of his principals in currency, 
after he had received the gold proceeds of the tobacco, he paid the 
Hoover drafts in ggld or silver ten months before he had funds of any 
kind in hand belonging to his principals. He could not have paid 
these drafts in paper meney of any kind which was of equal value 
with gold or silver, for there was at that time in this country no such 
paper money. Hedged around as he is by the. evidence in the record, 
I think it illogical to deduce that the defendant *paid these drafts in 
gold or in bank notes, convertible at will into specie, because it is not 
affirmatively shown that he made the payment in depreciated currency. 
On the contrary, all the facts in evidence raise a legitimate and very 
strong presumption against him, which must prevail in the absence ot 
any proof tending to rebut that presumption. 














NEW ORLEANS, NOVEMBER, 1869. 701 


Poindexter and Pollard, Appellees, v. John E. King, Appellant. 








Considering it then established that he did pay the two Hoover 
drafts in ‘“‘ currency” thirty-seven and a half per cent. below the value 
of gold, and that he charged the amount dollar for dollar against the 
gold proceeds of the tobacco, I think he ought to account to his prinei- 
pals for the premium on gold for “ currency” at the time the payment 
was made, or rather the thirty per cent. premium claimed by the plain- 
tiffs in their petition. 

The relation that existed between the parties was clearly that of 
principal and agent or factor; standing in that relation, the primary 
duty of the defendant was strict fidelity to the interests of his princi- 
pals and a proper regard of his legal obligation to restore to them all 
profits that may have arisen from, and to give to them the benefit of 
all advantages that may have grown out of their business entrusted to 
his care. Civil Code, article 2974; 10 Rob. 487. 

I do not think the plea of prescription can avail the defendant. The 
claim simply of the gold premium can not be assimilated to an open 
account standing isolated from the business of the mandate. It springs 
from the transactions arising from the agency, and makes a part of 
them. It arises ex-contractu, and is not barred by the prescription of 
three years. C. C. article 3508; 15 An. 143 and 534; 16 An. 397; 17 
An. 246. The plea of ratification, I think,-should not prevail. True, 
some nine or ten months intervened between the time of the rendition 
of the aecount and the date of the letter of plaintiffs objecting to the 
account. 

It is shown that intercourse between New Orleans and Clarksville 
was free in May, 1862. That the last named place was in possession of 
the Federal forces in 1862, and that it was not recaptured by the insur- 
gents. This by no means establishes that there was any direct com- 
munication between the places during the whole period embracing the 
transactions. It appears that the communication was circuitous, being 
by the way of New York. A state of war existed in a considerable 
portion of the country through which this communication was had. It 
is not shown that the communication, such as it was, was safe, reliable 
and constantly free from suspension and delay. Under ordinary cir- 
cumstances the plea might have weight, but under those that did exist, 
I am inclined to think none should be attached to it. 

The plaintiff claiming equity should do equity. The first two bills 
drawn upon the defendant were paid by him before the suspension of 
specie payments; I think the inference clear that they were paid in 
specie or bank notes, convertible at that time into gold or silver at the 
will of the holder. The defendant should not therefore be held to 
account, so far as those bills are concerned, for any premium. The 
judgment, I think, erroneous in that respect, and should be reduced. 
The defendant is not protected by the doctrine announced in Weaver 
v. Anfou and subsequent decisiens. The facts in this case are wholly 
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different. In Weaver v. Anfou, the defendant was estopped by his 
haste to show that he had been dealing in an unlawful currency in 
derogation of law and morals, alleging his own turpitude to avoid his 
contracts. The check was paid either in Confederate money or in 
bank notes, and the court presumed the transaction to have been in 
lawful rather than in unlawful currency. This presumption in favor of 
the plaintiff in that case would ceteris paribus have availed the de- 
fendant in this case ; but under the evidence it is swept away; for it is 
distinctly in proof that in the important payment made for his princi- 
pal to Given, Watt & Co. he discharged the debt in currency, for he 
compelled his agent’s creditor to receive gold with the high premium 
for it in payment of a debt contracted in 1860. 


SAME CASE ON REHEARING. 


Lupe.ine,'C. J. The defendant is sued for an account of his 
agency in selling seventy-four hogsheads of tobacco shipped to him 
between the twenty-second of March and the first of May, 1861. The 
tobacco was sold in obedience to instructions, for coin, and it netted 
$14,338 49 in gold, which was worth, at that date, and at the period 
when this suit was brought, $18,794 26 in currency. 

The plaintiffs drew several bills against their shipments of tobacco, 
amounting to $8436 36, which the defendant accepted and paid. 

The defendant rendered an account to the plaintiffs to whicl the 
plaintiffs urge the following objections : 

That the charge of two and one-half per cent. commission for advan- 
cing, in addition to eight per cent. interest per annum, is unlawful and 
usurious. 

That the bills drawn by the plaintiffs were paid in currency which 
was depreciated, and the amount thereof is charged up against the 
gold proceeds of the tobacco, and that the balance of interest is also 
charged up against said gold proceeds. 

The defendant filed a general denial, and afterwards filed a supple- 
mental answer, pleading the prescription of one and two years to the 
right of plaintiffs to object to the usurious charges in the account, and 
the prescription of three years against the demand of plaintiffs, which, 
it is alleged, is on an unacknowledged or open account. 

The plea, as it respects the usurious interest, is without application. 
The plaintiffs have not paid any usurious interest—they are contesting 
the defendant’s right to apply their money to the payment of unlawful 
interest claimed by him. 

The prescription of three years is equally untenable. The suit is 
brought upon a contract of agency, and it is barred by ten and not three 
years. 7 An. 53; 10 R. 487; 15 An. 534; 16 An. 397; 17 An. 246, 
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John E. King having made advances to Poindexter & Pollard on the 
shipments of tobacco to the amount of $8436 36, the latter became the 
debtors of the former for that amount, and King had a privilege on the 
tobacco to secure the payment of the debt. If the tobacco had been 
destroyed, it wquld not be pretended that King could have recovered 
$8436 36 in gold from his debtors—they could have discharged their 
liability in currency. 

If the tobacco had been sold for United States treasury notes, King 
could have legally retained only $8436 36 out of the proceeds. On 
what principle then can he be permitted to claim and retain $11,248 48 
or its equivalent, in payment of the $8436 36 due him? 

The shippers had a right to instruct their factor what to sell their 
property for ; they told him they wanted gold for the balance coming to 
them. How could this fact change the rights of the defendant against 
the plaintiffs ? 

We cannot perceive why his debt should be paid in gold, if the 
tobacco were sold for gold, and in currency, if the tobacco were sold 
for currency. If the defendant had alleged and proved that he had 
been obliged to pay out gold for the plaintiffs, there might have been 
some equity in his demand, but such is not the fact. It is admitted 
that the banks suspended specie payment on the seventeenth day of 
September, 1861, and it is proved that after that period, the business 
in New Orleans (when the drafts of the plaintiffs were paid) was 
mainly carri@a on in currency. The Hoover drafts, due on the twenty- 
ninth of January, 1862, amount to $5455; and that they, at least, were 
paid in a depreciated currency, the evidence in the record leaves no 
reasonable doubt. It is contended that the plaintiffs are estopped 
from claiming anything from defendant because they acquiesced in the 
account rendered to them by not objecting sooner. This question is 
not presented by the pleadings. But if it-had been it would not have 
prevented the plaintiffs from showing errors in the account. The effect 
resulting from an acknowledgment of the account would be to shift the 
onus of proof. ‘‘These accounts are necessarily provisional until 
settled, and even after settlement, may be rectified by either party on 
account of errors or omissions, subject to which every settlement is 
held to be made.” 2 An. 27. 

The defendant is bound to account to his principals for the balance 
of the gold receipts. The agent cannot be allowed to enrich himself at 
the expense of his principal. 

It is therefore ordered, adjudged and decreed that the judgment of 
this court rendered on the thirtieth November, 1868, be avoided and 
reversed, and that the judgment of the District Court be amended so 
as to reduce the amount of the judgment of the District Court in favor 
of the plaintiffs to the sum of two thousand nine hundred and seventy- 
seven dollars and fifty-four cents, and that the, judgment thus amend- 
ed be affirmed, and that the appellees pay the costs of this appeal. 
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Wryty, J. I still adhere to the views expressed in the original deci- 
sion of this case. 

The drafts were drawn on the consignment and paid by the defend- 
ant before the issue of the United States currency, and in the absence 
of proof to the contrary, the presumption is inevitable that they were 
paid in lawful money, gold or silver, which was then the only legal 
tender. I cannot presume—indeed the plaintiffs have not alleged—that 
the defendant paid their drafts in Confederate notes; parties will not 
be presumed to have dealt in an unlawful currency when it has neither 
been alleged nor proved. If the agent has paid gold on the consign- 
ment, an@ we can presume nothing else, he is entitled to recover the 
same from his principal, whether the consignment be destroyed or be 
sold, under the directions of the latter, for United States currency or 
gold. It matters not that the tobacco could have been sold on eighth 
December, 1862, for either gold or United States currency (the latter 
being then in circulation). The drafts were drawn in 1861, and they 
-were paid before the act was passed authorizing the issue of United 
States currency; they could not have been lawfully discharged or paid 
except in gold or silver. And the principal was bound to return an 
equal value to his agent. : 

The account was rendered by the defendant to the plaintiffs nearly 
nine months before any objection was made. In that account he im- 
puted a sufficient amount of the gold proceeds to the payment of the 
amount of hisadvances. The account of sales was in g8ld, the amount 
of advances was deducted therefrom, dollar for dollar, in the account. 
After the lapse of so long a time, without objection, it ceased to be an 
open account, and became a stated account between the parties. 

Now, if plaintiffs seek to go behind that account or settlement, and 
claim that their factor has been unfaithful; that, instead of paying the 
drafts which they drew on him in 1861, in gold or silver (the only 
lawful money), he in fact discharged the same in Confederate notes, of 
less value, they must allege and prove the infidelity of the agent ; 
they must make out their case ; they cannot establish it upon presump- 
tions that are unlawful, and therefore impossible. 

If the relation of defendant and plaintiffs be only that of debtor and 
creditor, and therefore the debt of the latter could have been dis- 
charged on eighth December, 1862, in United States currency, dollar 
for dollar, the defendant could compensate his debt with the gold of 
plaintiff which happened to be in his hands, dollar for dollar. 

For the foregoing reasons and those assigned in the original opinion 
of this court, I cannot assent to the decision just rendered. 
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No. 1746.—ANaATOLE Cousin v. ABaT, GENERES & Co. 


Abat, Generes & Co., commission merchants in the city of New Orleans, received, in 1862, of 
Anatole Cousin, a customer of theirs, the sum of $16,715 in notes of the so-called Confed- 
erate States, to be invested in city bonds and notes secured by mortgage. The notes were 
intested in bonds of the city, known as Defense Bonds, which were redeemable in the | 
same kind of currency. Cousin brings suit for the amount thus delivered. Held—That the 
entire transaction being in Confederate notes was illegal and null. 19 An. 161, 288, 359; 
Constitution of 1868, article 127. 


The organization known as the Confederate States never reached the dignity of a de facto gov- 
ernment. Stewart. Smith, ante page 67. 

The order of Major General Butler compelling the holders of City Defense Bonds to pay a 
certain per cent. thereof for the benefit of the poor of New. Orleans, was punitory, and no 
acticn lies torecover the amount of such assessment. 


PPEAL from the Second District Court of New Orleans. 7 homas, 
J. J. Ad. Rozier, for plaintiff and appellant. Cyprien Dufour, 
for defendants and appellees. ; 

Hower, J. The evidence in this case satisfies us that the plaintiff 
delivered to the defendants’ firm a sum of Confederate money to be 
invested; and the latter invested it, with the exception of a smail 
portion, tendered in court, in bonds of the city of New Orleans payable 
in the same currency. 
~ Under such circumstances, we are of opinion that the court a qua 
properly rejected the demand of the plaintiff. Hunly v. Scott, 19 An. 
161; King v.: Huston, 19 “An. 288; ‘McCracken v. Poole, 19 An. 359; 
Norton v. Dawson, 19 An. 464. 

The plaintiff, appellant, has filed in this court an assignment of 
errors, in which he alleges that the proceedings and judgment of the 
lower court are manifestly crroneous in this, that the one hundred and 
twenty-seventh article of the Constitution of 1868 is repugnant to 
article 1, section 10 of the Constitution of the Unitéd States, which 
forbids the passage by a State of a law impairing the obligation of 
contracts. We presume this assignment was made through inadvert- 
enee. The judgment appealed from was rendered in July, 1867, before 
the Constitution of 1868 was framed, and long before it was adopted. 

The other points raised by the appellant, that the Confederate States 
were a government de facto, and that obligations like those in suit in 
this case, founded on the use and circulation of Confederate treasury 
notes, should be enforced by our courts, have already been settled 
adversely to his views by numerous decisions. See Smith v. Stewart, 
21 An! page 67, and the cases above cited. We think the subject is 
one to which the rule of stare decisis is justly applicable, and we must 
therefore decline to reopen the controversy. 

We are of opinion that the judge a quo did not err in dismissing the 
reconventional demand of the defendants. They were compelled by 
Major General Butler to pay for the support of the poor of New Or- 
leans a certain per centage upon the amount of “ City Defense Bonds” 
to which they had subscribed. They claim to have thus paid $4000 

89 . ‘ 
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for account of the plaintiff, upon the sixteen bonds for $1000 rey in 
which they had invested his Confederate notes. We apprehend that 
the action of the commanding general was punitory, and that the pay- 
ment by defendants in expiation of an offense, cannot give them any, 
claim against the’ plaintiff. 

For the reasons given it is ordered and adjudged that the judgment 
appealed from be affirmed with — 

Rehearing refused. 








No. 1730.—DerGeE.os, DuRRIVE & Co. v. EMiLy WOOLFOLK. 


Where a commercial firm has obtained judgment against a debtor, and the firm is afterwards 
dissolved by the death of two of the partners, and the survivor forms a new partnership 
with two other parties, and judgment is obtained against the new firm, on which execution 
issues, only the interest of the surviving partner in the judgment in favor of the old firm 
can, be reached by seizure. The other interests in such judgment belong to the heirs or 
creditors of the deceased partners, and cannot be made liable for the debts of the new firm. 

The plea of res judicata will not be maintained unless the parties to the first judgment are the 


same as those of the second. 
. 


PPEAL from the Second District Court of New Orleans. Thomas, J. 
Elmore & King, Alfred Shaw, and Simonds & Gayarre for appel-' 
lants. P. H. Morgan for appellees. 

TALIAFERRO, J. The conflicting claims of various creditors for the 
proceeds of the property of their debtar, sold under executions, form 
the subject of this litigation. 

The case is brought before us from the Second District Court of New 
Orleans on appeal from a judgment on a rule taken by the administra- 
tor of Mill on Sheriff Hays to show cause why he should not pay over 
to him two thousand and fifty-six dollars, with costs, out of the funds 
in his hands collected in the suit of E. Durrive v. Emily Woolfolk. 
The rule was made absoluté. Shaw, a predecessor of Hays in the 
sheriffalty, and two of the contestants, Lanata and Mrs. Gayarre, have 
appealed. 

Edward Durrive, as liquidator of the firm of Degelos, Durrive & 
Co., obtained a judgment in May, 1858, against the defendant, Mrs. 
Woolfolk, for about eight thousand dollars, with interest. 

In 1864, Hernandez, a creditor of the defendant, brought suit against 
her on his claims, and attached fifty bales of her cotton. 

Subsequently to the attachment of Hernandez, Durrive, the liqui- 
dator, seized the same cotton under fi. fa. issued on his judgment, and 
the sheriff, proceeding under this writ and also under one issued in the 
suit of Hernandez, sold the cotton, and by consent of parties, retained 
the money in his possession subject to the final decree of court. 

The suit of Hernandez was instituted in the Sixth District Court of 
New Orleans. Durrive, liquidator, intervencd in that stit, and 
moved that the funds in the hands of the sheriff be paid to him in 
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preference to Hernandez. The court decided in favor of Hernandez. 
The liquidator appealed, and this Court reversed the decision on the 
ground that the attachment was illegally taken out by Hernandez. 
This disposed of his claim; and he disappeared from the contest. 

Mrs. Gayarre had obtained a judgment in the Fourth District Court 
against E. Durrive & Co., and issued execution upon it. The same 
funds were seized under this writ. Victor Rommage had obtained a 
judgment against E. Durrive & Co. in the Third District Court, and 
he also seized, under fi. fa., the money in controversy in the hands of 
the sheriff. He took a rule upon the sheriff to show cause why he 
should not pay the funds tohim. Mrs. Gayarre intervened by third 
opposition, claiming to be paid by preference. Mrs. Rosalie Harris, 
wife of E. Durrive, junior, also intervened and claimed the funds. 

P. H. Morgan, as the attorney of E. Durrive & Co., appeared and 
moved the transfer of the cause to the Second District Court. This 
motion was overruled. The court ordered that the sheriff pay over all 
the funds in his hands to Mrs. Gayarre after paying to P. H. Morgan 
three hundred dollars for professional services rendered the liquidator. 
The administrator of Rommage was the only one of the parties who 

% appealed. His appeal was dismissed. 

Here the scene changed to the Second District Court. The counsel 
for Michel Hebert, administrator of the estate of Thomas Mill, for- 
‘merly a partner of the house of Degelos, Durrive & Co., had, as we 
have before seen, taken rule on the sheriff to show cause why he 
should not pay to the administrator of Mill’s estate two thousand and 
fifty-six dollars and costs. A new contestant entered the list. Domi- 
nique Lanata intervened and claimed the money in the sheriff’s hands. 
Soon after Mrs. Gayarre appeared and excepted to the proceedings on 
the ground that the Third District Court had rendered a judgment in 
her favor, ordering the sheriff to pay over to her the funds in his hands; 
that she had issued execution on that judgment; that it could not be 
interfered with, nor the execution stayed except by injunction taken 
out under oath and by giving security according to law. This excep- 
tion was overruled. The Court awarded to Mrs. Gayarre one-third of 
the funds seized, and two-thirds to the heirs of Mill. 

The three appellants from this judgment are the sheriff Shaw, La- 
nata and Mrs. Gayarre. The sheriff and Mrs. Gayarre set up in this 
Court the plea of res judicata. 

The opponent Lanata alleges that the proceeds of the sale of cot- 
ton, seized by Durrive, liquidator, belong to him in right of his seiz- 
ure of the funds under fi. fa. issued on his judgment against ‘Mrs. 
Emily Woolfolk, for the reason that the judgment of Degelos, Durrive 
& Co. against Mrs. Woolfolk had become extinct by novation. He 
averred that the liquidating partner of the firm of Degelos, Durrive 
& Co. had received, in payment of the judgment, the acceptances of 
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Messrs. Fellowes & Co. by an arrangement with that house, and that 
the original debt of Mrs. Woolfolk to Degelos, Durrive & Co. did not 
exist when the liquidating partner issued execution on the judgment 
and seized the fifty bales of cotton. ; 

These allegations of Lanata are not sustained by the evidence. Dur- 
rive, the liquidator, and Judge Labauve, who testified in the case as 
witnesses, state that, by the arrangement, the liquidator of the part- 
nership was not to subrogate Fellowes & Co. to the judgment against 
Mrs. Woolfolk until the acceptances were fully paid. Judge Labauve, 
who was couisel for one of the parties, drew up the agreement, and he 
states that it was expressly understood, and so reduced to writing, 
that no novation was to take place. It seems that eight hundred dol- 
lars were paid by Fellowes & Co., and nothing beyond that; and it 
does not appear that they have ever claimed any right in the judgment. 

It is in proof that the original firm of Degelos, Durrive & Co. was 
dissolved by the death of Degelos and Mill, and took place in 1856 or 
1857. Subsequently, a new firm was established, composed of Edward 
Durrivé, senior, F. Durrive, and Edward Durrive, junior. The 
style of this firm was E. Durrive & Co. The firm of Degelos, Dur- 
rive & Co. was composed of Edward Durrive, senior, Degelos aff 
Mill—Edward Durrive being the only one of the original firm who 
became a partner in the new firm. It appears that the judgment of 
Mrs. Gayarre was obtained against the firm of E. Durrive & Co.,; and 
not against the firm of Degelos, Durrive & Co. It results, then, that 
her seizure could only reach the share and interest that Edward Dur-, 

- vive had in the original judgment of Degelos, Durrive & Co. against 
Mrs. Woolfolk, from having been a partner of that firm, That interest 
was a third. The other tavo-thirds were consolidated and were owned 
by Mill. 

The plea of res judicata cannot avail the opponents who set it up. 
The parties were not the same. In the Third District Court, which 
directed all the proceeds of the cotton to be paid over to Morgan and 
Mrs. Gayarre, the administrator of Mill did not appear, nor was he 
cited. P.H. Morgan appeared as counsel of E. Darrive & Co. Two- 
thirds of the money belonged to Mill’s estate. Mrs. Gayarre’s judg- 
ment was against E. Durrive & Co. She was not the creditor of the 
firm of Degelos, Durrive & Co. The estate of Mill owed her nothing. 
She could ‘not, by alleging that the funds belonged to E. Durrive & 
Co., her debtors, grasp more than the one-third of the funds, and that 
by reason of one of that firth owning a third interest of the debt of 
Mrs. Woolfolk to Degelos, Durrive & Co. 

We think the controversy was properly settled by the court below, 
and that justice has been done between the parties. 


It is, therefore, ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs in both courts. 
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No. 1810.—Hetrs or J. W. WILDER v. Henny C. Perry. 


H, C. Petty and the heirs of Wilder held property in common, on which a mortgage existed in 
favor of the Citizens’ Bank, The heirs brought suit and obtained a’ partition in kind, 
which was executed before a notary public. The heirs then, through their tutrix, having 
obtained the consent of the bank, moved fora division of the encumbrance, and obtained 
the permission to sign the necessary stock note in favor of the bank. The tutrix afterwards 
refused to sign the note. Held—That she was properly compelled by judgment, on rule, to 
sign the note, and that evidence was inadmissible, on trial of the rule, to show the condi- 
tion of a partnership which had existed between their ancestor, Wilder, and the defendant, 
Petty, of which Petty was liquidator. 


PPEAL from the Second District Court of New Orleans. Thomas, 
J. Race, Foster & FE. T. Merrick, for plaintiffs and appellants. 
T,. A. Bartiette, for defendant and appellee. ° 

Howe, J. The plaintiffs sued the defendant for the partition of 
certain real property held by them in common. Judgment was ren- 
dered that the property be divided in kind, and a partition was accord- 
ingly made before a notary, and as the defendant drew the more 
valuable portion, he paid to plaintiffs, in cash, a sum sufficient to 
equalize the shares, and an act was duly signed and homologated. 

A mortgage rested on the whole property in favor of the Citizens’ 
Bank to secure a note given for a loan, and renewable, according to 
the charter, upon stock of the bank. It seems that the bank consented 
that this debt should be divided ; and, upon her own motion, the tutrix 
obtained permission to sign the necessary stock note. For some reason, 
which is not apparent, she afterwards declined to sign the acts neces- 
sary to divide the debt, and the defendant, Petty, took a rule to compel 
the signature. The rule was made absolute, and the plaintiff in the 
suit appealed. 

Upon the trial of the rule the plaintifts, defendants on rule, reserved 
a bill of exceptions to the exclusion by the judge of testimony offered 
by them in reference to the condition of the partnership which had 
existed between the decedent, Wilder, and the defendant, Petty, of 
which.Petty was liquidator. The judge did not err in this ruling, as 
the property partitioned did not appear to form any part of the part- 
nership assets. 

Nor do we perceive any error in the judgment on the merits of the 
rule. The division of the encumbrance appears to be, in this case, at 
least, a natural and just sequel to the partition in kind, provoked by 
the appellants themselves, and necessary to complete it in such manner 
as to fully secure the rights of the minors as well as those of the 
defendant. 

It is therefore ordered that the judgment appealed from be affirnied 
with costs. 
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No. 2250.—Tue Strate or Louisiana on information and relation of 
GEORGE M. Wick.uiFrre v. L. T. DELASSIZE. 


An action against a party for usurping, intruding into or unlawfully holding or exerci- 
sing a public office in the parish of Orleans must be brought by the Attorney Geti- 
eral in the name of the State. Act No. 156, § 2, of 1868. ° 


PPEAL from the Seventh District Court for the parish of Orleans. 
ih Collens, J. Semmes & Mott, for plaintiff and appellant. W. H. 
Hunt, for defendant and appellee. 

Hows, J. This suit was instituted under the act No. 156, approved 
October 15, 1868 “ providing a remedy against usurpations of or intru- 
sions into or the unlawful holding or exercising a public office or fran- 
chise in this State.” The relator, averring himself to be the Auditor 
of Public Accounts, alleged that the defendant had usurped and intru- 
ded into that office, and prayed that t..e latter might be excluded 
therefrom, and that the relator’s right thereto might be recognized and 
adjudged in his favor. 

The defendant excepted to this petition on the ground that the same 
was not filed by the Attorney General or by any other person author- 
ized to institute the suit. The court sustained the exception and dis- 
missed the suit, and the relator has appealed. . 

By act No. 58 of the Legislature, approved September 8, 186°, it was 
provided as follows: | 

“Section 1. That an action by petition may be brought before the 
proper District Court by the Attorney General, in the name of the 
State, upon his own information and upon the complaint of any priyate 
party, against the persons or parties offending, in the following 
cases : 

‘* First—When any person shall usurp, intrude into, or unlawfully 
hold, or exercise, any public office or franchise within this State; or, 

*¢ Second—When any public officer shall have done or suffered an 
act, or which by the provisions of law shall work a forfeiture of his 
office ; or 

“¢ Third—When any association or number of persons shall act within 
this State as a corporation without being duly incorporated. | 

“Sec. 2. That in all such cases, when made known to the Attorney 
General, it is hereby made his duty to so bring action against the 
offending party.” : 


7 * # * * . + + 


“Sec. 4. That where an action shall be brought by the Attorney 
General by virtue of this law, on the relation or information of a 


persofi having an interest in the question, the name of such person. 


shall be joined with the people as plaintiff.” 
. * * * # ; * zz 

The act No. 156, under which this action is brought amends and re- 
enacts the preceding, so that the first and second sections read as 
follows : 

“SecTion 1. * * That an action by- petition may be brought 
before the proper District Court or Parish Court, by the District At- 
torney or District Attorney pro tempore; and, for the parish of Orleans, 
by the Attorney General, or any other person interested, in the name 
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of the State, upon his own information or upon the information of any 
private party against the party or parties offending, in the following 
cases: * os 7 ” * 

“Src. 2. That, in the cases mentioned in the foregoing section, it is 
hereby made the duty of the District Attorney or the Distriet Attorne 
pro tempore of the parish in which the case arises, and for the paris 
of Orleans by the Attorney General, to bring action against the offend- 
ing party or parties, when so required to do.” 


The third, fourth, fifth, sixth, seventh, eighth, ninth, tenth and 
eleventh sections are substantially the same in the amendatory as in 
the original act. They provide that where the action is instituted by 
the Attorhey General on the information of the person interested, the 

‘name of sueh person shall be joined with the State as plaintiff; that 
in an action brought upon the state of facts alleged in the case at bar, 
the name of the party rightfully entitled to the office may also be set 
forth, and to secure him the fees, etc., the defendant may be arrested ; 
that if the judgment be against the defendant and in favor of the 
person alleged to be entitled, the latter may take upon himself the 
execution of the office and demand the books and papers; that the 
defendant may be prosecuted in criminal proceedings for refusing to 
comply with such demand, and that the person so adjudged to be 
entitled, may, by action, recover the damages sustained by reason of 
the usurpation. . 

The cases provided for are the same in both acts, and so far as the 
first ¢lass is concerned—the usurpation of and intrusion into a public 
office—we agree with the judge a quo that the latter act does not 
authorize the institution of the suit at bar. It may be that its first 
section, read alone, might sustain the proceeding, though it would be 
difficult then to conjecture why the’ Legislature should authorize any 
person interested in the parish of Orleans to bring the suit, an@ exclude 
the people of the rest of the State, when interested, from such a privi- 
lege. But the law, as a whole, appears to have amended and re- 
enacted the act No. 58, principally for the purposes of including parish 
courts as the tribunals, in proper cases, if any there can be; of impo- 
sing the duty of bringing the action on District Attorneys in country 
parishes, and finally of making it imperative on the Attorney General 
and the District Attorneys to bring such actions ‘“‘ when so required to 
do.” The phrase ‘‘ when so required to do,” in the second section, 

’ evidently relates back to the first section, and alludes to some require- 

ment by the “other person interested.” The remaining portion of 
the act No. 58, as we have seen, is practically unchanged, and plainly 
contemplates, not that the person interested shall bring the suit in the 

name of the State, but that his name shall be joined as plaintiff in a 

suit brought by the State through its proper officer. Such an inter- 
pretation seems to be the one which is most consistent with the tenor 
of the law, with the statutory and constitutional definitions of the 
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duties of the law officers of the State, and with the general principles 
which underlie the action in the nature of quo warranto. 

It is therefore ordered and adjudged that the judgment appealed 
from be affirmed with costs. 








No. 1633.—Succession oF CHARLES SCHUTTLER. 


The executrix and tutrix, having interests in common with the major and minor heirs, are 
; incompetent to represent the minors in a judicial partition. 

Proceedings in partition, where the tutrix has represented the minors without the ddvice of a 
family meeting, are null, and the purchaser of property at a sale made waeer such cir- 
cumstances cannot be compelled to pay the price bid. 


PPEAL from the Second District Court of New Orleans—Thomas, J. 
I’, Fuselier for appellant. Budd & Grover and Frank Haynes for 
appellees. ‘ 
TALIAFERRO, J. The defendants in rule, Ryan and Lacey, having 
purchased real estate of the succession of Schiittler, at a probate sale 
made in the year 1837, declined paying the amount of their bids. A 
rule was filed against them by the executrix of Schiittler to show cause 
why they should not be required to comply with the terms of the sale; 
or failing therein, why the property purchased by them should not be 
sold at their folle enchere, and at their risk. They answered separate- 
ly, but the grounds of defense were substantially the same, except that 
Lacey averred that the title to the property purchased by him was 
defective, for the reason that Schiittler bought it at a probate sale of 
Weber’s estate, in which minor heirs were interested, and that the 
legal proceedings to divest the interest of the minors had not been 
observed.. The defendants averred that the proceedings in the succes- 
sion of Schiittler, under which the sale and adjudication were made, 
were also defective and null, and that the adjudication passed no title 
to the purchasers. They allege that the‘steps taken by the executrix 
to obtain the order under which the sale was made, were irregular and 
illegal, the object being a disguised partition; and not having observed 
the formalities required in proceedings to effect a judicial, partition, 
nullity ensued. 
Judgment was rendered in the court below 3 in favor of the defend- 
ants, and the executrix has prosecuted this appeal. 
The executrix of Schiittler is his widow and the mother of his six 
children, three of whom are of the age of majority and three are 
minors. The executrix is also tutrix of the minors. The domicile of 
these parties is in the parish of Avoyelles, in this State. The real 
property of the succession is situated in New Orleans. The proceed- 
ings seem to have been carried on partly before the Second District 
Court of New Orleans and partly before the District Court of the Sey- 
enth Judicial District sitting for the parish of Avoyelles. 
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In June, 1867, the executrix filed a provisional account, in which the 
debts of the succession were set down, and the amount of the assets. 
The debts deducted, a remaining balance of eight hundred and twenty- 
four dollars and forty-seven cents was distributed. This account was 
duly homologated in the month of July. The executrix filed a peti- 
tion in the Second District Court on the twenty-fifth of June, 1867, 
setting forth that the major heirs had become clamorous for a full and 
final settlement of the succession; and to effect that purpose, she 
prayed that the real estate in New Orleans be sold for cash for her 
half interest, and also for the interests of the major heirs, but on a 
credit of one, two and three years, with mortgage, for the minors’ 
share. Pending the action of the court on this application, proceed- 
ings were taken in Avoyelles to procure the consent of a family meet- 
ing to the sale, and obtain the terms upon which the minors’ interest 
in the real estate should be sold. These proceedings being exhibited 
to the Second District Court, it rendered the order prayed for, and 
after the legal delays, the property was sold. 

It is clear from the entire course pursued in this case, that a parti- 
tion of the succession was the actuating motive of the executrix and 
the major heirs. There was else no necessity for a sale of the remain- 
ing property of the estate after the debts were paid, and a partial 
division made by the provisional account. The interests of the exeeu- 
trix and tutrix were in conflict with those of the minors, and she was 
incompetent, in a judicial partition, to represent them. As a proceed- 
ing in partition, and we can take no other view of it, it was null for 
the want of proper parties. In regard to the additional ground of de- 
fense set up by Lacey, it seems well founded. ‘The particular property 
adjudicated to Lacey was acquired, as already said, from the succes- 
sion of Weber at a probate sale made at the instance of a tutor without 
the authority or advice of a family meeting. This Court pronounced 
the nullity of that sale in the matter of the snecession of Mrs. J. G. 
Weber. 16 An. p. 420. 

We concur with the Judge a quo in the judgment rendered by him. 
Civil Code, article 1291; C. P. 116, 1020; 5 An, 208; 14 An, 154; 15 An. 
251. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
of the District Court be affirmed, with costs in both courts. 


90 
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No. 1518.—Joseri WESTERMEIER v. HENRY STREET. 


Where a judgment in reconvention has been appealed from by the p‘aintiff, the judgment in his 
favor cannot be revised or amended on the answer of the appellee to the appeal. 

To enable the lessee to recover damages in consequence of the failure of the lessor to deliver 
the premises leased at the date of the written lease, he must show that he has put the lessor 
in default. 

The lessee, after notifying the lessor that the premises are in a leaky condition, may, if the 
lessor refuse, cause them to be repaired so that they will be tenantable, and deduct the 
expense of repairs from the rent. 


PPEAL from the Fourth District Court of New Orleans—Théard, J. 
T. J. Earhart and EB. W. Huntington for plaintiff and appellant. 
Hornor & Benedict for defendant and appellee. 

Howe tt, J. This is a suit for the recovery of rent due and for the 
dissolution of the lease because of the failure to pay the rent, the 
defense to which is the general denial, with a demand in reconvention 
for damages caused, it is alleged, by the plaintiff’s failure to deliver 
possession of the premises at the date stipulated, by delivering them 
in a leaky and otherwise untenantable condition, and by the illegal 
and malicious issuance and execution of the writ of provisional seizure. 

Pending the trial in the court @ qua, the plaintiff discontinned his 
demand for the dissolution of the lease, without prejudice to defend- 
ant’s reconventional demand. 

Judgment was rendered in favor of the plaintiff for the rent claimed, 
with five per cent. interest from the date of filing his petition, and les- 
sor’s privilege on the property seized, and in favor of the defendant 
on his demand for five hundred dollars with interest from judicial de- 
mand, the plaintiff to pay all costs of suit. 

From the judgment against him for five hundred dollars damages, 
the plaintiff has appealed; and in answer to the appeal the defendant 
has prayed that the judgment of the lower Court be amended by 
striking out all that portion in favor of the plaintiff and by allowing 
defendant the whole amount of damages (five thousand dollars) 
claimed by him. 

The judgment in favor of plaintiff has not been appealed from, and 
cannot be revised on the answer of the appellee. 

As to the damages in the loss of business and the wages of employes, 
alleged to have been sustained in consequence of plaintiff’s failure to 
deliver the premises at the date stipulated in the written lease, the de- 
fendant has neither alleged nor proven that he put the plaintiff in 
default. And besides, conceding that a lessor may be held liable for 
such damages, he has waived them by taking possession of the premises 
and paying rent without objection. The last and the further reason, 
that the lessee could have had the premises repaired on the lessor’s 
refusal to do so, and have deducted the cost thereof from the rent, will 
not authorize him, under the evidence, to recover damages alleged to 
have resulted from the delivery of the premises to the lessee in a leaky 
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and otherwise untenantable condition. And as to the third item of 
damages, there is nothing in the record to show that the issuance of 
the writ of provisional seizure was iNegal and malicious. On the con- 
trary, it was authorized by law and sustained by the judgment of the 
Court a qua. But there was error in allowing damages and making 
plaintiff pay costs. 

It is, therefore, ordered, that the judgment appealed from, which 
allows damages on defendant’s reconventional demand, be reversed, 
and that there be judgment thereon in favor of plaintiff, with costs in 
both courts. 





No. 2012.—Succession or Wipow THEODORE ZERINGUE. 


The action for a separation of patrimony is prescribed against in three months from. the date of 
acceptance of the succession by the heir. C. C. 1409. If a creditor fails to bring suit for, 
or demand a separation of patrimony from the heir for more than three months after ac- 
ceptance of the succession, his debt becomes a personal one against the heir, and will rank 
inferior to a mortgage debt which the heir has created on the property. 


PPEAL from the Second District Court, parish of Orleans—Duvig- 
neaud, J. James D. Augustine and H. Duque for appellants. C. E. 
Schmidt for Mrs. Steph, opponent and appellee. 

Wyty, J. This is an opposition to an administrator’s account, and - 
contest between creditors for preference in the funds in the hands of 
the administrator. 

Widow Zeringue inherited a house and lot and some slaves from her 
mother, Mrs. St. Amand, who died in 1861, being her sole surviving 
heiress. 

She lived in the house with her mother; and after her death, she 
continued to occupy her property and collect the hire of her slaves 
without administering. 

The slaves having ceased to be property, she became anxious to raise 
some money on the house and lot, and in order to give confidence in 
her title, she made formal application to the probate court on thirtieth 
December, 1863, to be recognized as sole surviving heir, and to be put 
in possession of the property, which was done. On twenty-ninth 
February, 1864 (within three months thereafter), she borrowed from 
Widow J. Steph eleven hundred and ten dollars, and gave her note 
therefor secured by special mortgage on the house and lot, the mort- 
gage certificate showing there were no prior mortgages on the property 
given either by Mrs. Zeringue or her mother, Widow St. Amand. 

Widow Theodore Zeringue afterwards died, and H. F. M. Fortier 
was appointed administrator of her estate. He caused the house and 
lot in this city (the only remaining property) to be sold to pay debts ; 
and filed his account, showing, after the payment of court charges 
and privilege claims, a balance of two thousand and fourteen dollars 
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and cighty-eight cents, proceeds of sale, which he allowed in his ac- 
count to be applied to a claim which he alleged was due from Widow 
St. Amand to the minors Guillotte, issue of his wife by a former mar- 
riage with William Guillotte, deceased, and represented by Mrs. For- 
tier, his wife, as natural tutrix. 

Widow J. Steph, the holder of the note for eleven hundred and ten 
dollars secured by special mortgage on the property sold, filed an op- 
position to the account, alleging that she had not been put on the 
tableau, and that the administrator ignored her claim, although she 
held the first mortgage, and that she was entitled above all other credi- 
tors to the funds in the hands of the administrator. 

Mrs. Fortier, as tutrix of her minor children, issue of her marriage 
with William Guillotte, deceased, filed also an opposition, alleging 
that although her claim, in behalf of said minors, was correctly put 
down on the tableau for the amount of the principal, with its proper 
rank and privilege on the proceeds of the property sold, still the ad- 
ministrator had failed to allow the interest on said debt, which is 
equally due by preference. She further alleges that, on or about the 
fourteenth April, 1860, prior to her second marriage, she loaned a sum 
of money to Widow J. B. St. Amand out of the funds in her hands as 
tutrix ef her minor children, taking her note drawn to her own order 
and indorsed for the amount. That after the death of Widow St. 
Amand, Widow Zeringue often acknowledged the debt as due by the 
estate of her deceased mother, and promised to sell property and pay 
it; but that notwithstanding these repeated promises, she caused her- 
self to be put in possession of the succession of her mother, the said 
widow St. Amand, as her sole heiress, and then illegally granted a 
mortgage on the house and lot, the only property of the estate, to 
secure the debt to Widow J. Steph, created by herself since her 
mother’s death. She claims that, as creditor of Widow St. Amand, 
she should be paid out of the proceeds of the property of the latter in 
preference to the creditors of Widow Zeringue. She admits, however, 
that she took a mortgage and the individual note of said Widow 
Zeringue tor the debt contracted by her mother, Widow St. Amand, 
and gave up the original note to her; but avers that she did so with- 
out the authorization of her husband or of the court, and that she did 
not intend to novate the debt, nor to relinquish her right to contest 
the mortgage to Widow J. Steph. She prayed that the mortgage 
granted by Widow Zeringue to Mrs. J. Steph be declared null and void, 
or that the same be put down on the administratov’s tableau only rank- 
ing after her claims in behalf of her said minors. 

Widow J. Steph, in bar of the demand of Mrs. Fortier, as tutrix, to 
have her alleged debt decreed entitled to a preference over the per- 
sonal creditors of Widow T. Zeringue, pleaded the prescription of 
three months in conformity with article 1409 C. C., averring that said 
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tutrix had failed to demand a separation of patrimony within three 
months from either the express or tacit acceptance by Widow Zeringue 
of her mother’s succession. She also averred that the alleged debt, 
due by Widow St. Amand to said tutrix, was novated by the mortgage 
and note of Mrs. Zeringue given in lieu thereof. 

The Court sustained the opposition of Widow J. Steph, and ordered 
that the account of the administrator be so amended as to place her 
claim thereon, to be paid by preference out of tho proceeds to be dis- 
tributed ; and that the claim of Mrs. Fortier as tutrix be placed next 
in rank on the tableau. 

From that judgment Mrs. Fortier, as tutrix, and her husband, as 
administrator, have appealed. 

The question is, has the creditor of Mrs. St. Amand a preference on 
the proceeds of the sale of the property inherited, possessed and con- 
trolled by her daughter for so many years without administering, over 
the personal creditors of the latter? 

By article 1370 of the Civil Code, ‘Creditors have three kinds of 
action to cause themselve to be paid the debts due them by the de- 
ceased, viz: 





“1. A personal action against the heirs or those who stand in the 
place of heirs; 

“2. A hypothecary action against the detainers or possessors of the 
property mortgaged for their debts ; 

“3. And the action for the separation of the patrimony of the deceased 
from that of the heir.” 

By article 1409, “ The suit for separation of patrimony must be insti- 
tuted within three months from the express or tacit acceptance by the 
heirs. After the expiration of this term it is not admitted.” 

The evidence in the record satisfies us that Widow Zeringue occu- 
pied and controlled, in her own right, the property which she inherited 
from her mother from the death of the latter in 1861, and that this 
was a tacit acceptance of the succession. 19 An. 69. Mrs. Fortier, 
tutrix, was fully aware thereof, because for several years she rented 
rooms or boarded at her house. We do not find in the record that any 
suit was ever instituted for a separation of patrimony, although seyen 
years had elapsed since Widow Zeringue began the oceupancy and 
control of the property which she inherited from her mother, Mrs. St. 
Amand. We do not see what difference it makes whether Mrs. Zerin- 
gue assumed the ownership of the property by her tacit acceptance in 
1861, or by her formal express acceptance in 1863, as Mrs. Fortier, 
tutrix, has not instituted suit for the separation of patrimony within 
three months of either of the acceptances ; indeed, there is not in this 
proceeding any legal demand for the separation of patrimony, because 
we find no compliance with article 1410 C. C., which says: ‘‘ The peti- 
tion for separation of patrimony shall not be received unless it be 
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accompanied with the sworn declaration of the creditor or creditors 
that they believe that the heir is embarrassed with debts, and that 
they have reason to believe that his personal debts will absorb the 
effects of the succession to their prejudice.” 

Mrs. Fortier, tutrix, without even attempting to cause herself to be 
paid by proceeding under article 1370 C. C., now seeks to have the 
mortgage of Mrs. J. Steph declared null as done in fraud of her rights, 
when in fact she has never attempted to assert any rights against the 
succession of Mrs. St. Amand. The fact that Mrs. Zeringue mort- 
gaged the property to Mrs. J. Steph within three months after the 
formal acceptance in 1863, does not now give Mrs. Fortier, tutrix, the 
right to have the same declared null as done in fraud of her rights. 

Article 1411 C. C. must be construed in reference to article 1409 C. 
C. The latter article limits the period for the action of separation of 
patrimony to three months, and says: ‘ After the expiration of this 
term it is not admitted.” Article 1411 C. C. provides that within this 
term the heir cannot alienate or mortgage the property to the preju- 
dice of the creditors, and if he does they may cause the act to be de- 
clared null as done in fraud of their rights. 

If they do not assert their rights within the three months, they lose 
them as against the succession ; and their only remedy then is a per- 
sonal actiov. against the heirs, or those who stand in place of the heirs. 
C. C. 1770. 

We understand article 1411 C. C. to prevent the heir from alien- 
ating or mortgaging the property to the prejudice of the rights of the 
creditors, and if so, to have it declared null. It does not render abso- 
lutely null the mortgage given within the three months; it only does 
so when the same is prejudicial to the rights of the creditors. What 
right of the creditors? The right within three months to an action 
for separation of patrimony. C. C. 1409. If a creditor has lost his 
right by failing to exercise it within the period limited by law, how 
can a mortgage or sale of the property by the heir affect him? How 
can it prejudice rights which he has lost? How can we say that the 
mortgage of Mrs. J. Steph prejudices the right of Mrs. Fortier, tutrix, 
to have the property of Mrs. J. B. St. Amand separated from that of 
her heir so as to have a preference thereon over the personal creditors 
of the heir, when she has failed to assert that right in the time and 
manner provided by law? She has lost her right, and the mortgage 
cannot be said to be prejudicial to a right which has already ceased to 
exist. 

The defense to the prescription of three months, that the same can- 
not run against the minor heirs represented by Mrs. Fortier, is not 
available. We know of no exception to article 1409 of the Civil Code. 
It was the duty of the tutrix to protect those for whom she was ap- 
pointed to act. If she failed to discharge her duty by causing the 
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property of Mrs. St. Amand to be separated from that of the heir in 
the time and manner provided by law, or if the rights of the minors 
have been impaired by her neglect, she will be amenable therefor. 

On the whole, we think the judgment of the Court below fully sus- 
tained by the law and the evidence. 

Judgment affirmed, with costs. 


No. 1721.—Atrrep Duvenien v. B. F. FLANpErs et al. 


A sale of cotton for Confederate notes, as the consideration is null, its enforcement by the 
courts of this State is prohibited. Constitution, article 127. This nullity extends to the 
transferees of the written act of sale of the cotton. 

A party claiming the right to control property by virtue of possession must show that he 
acquired possession in a lawful manner. The unlawful use of force in gaining possession 
will not avail him. , . 

A judgment of the lower court will not be amended between the appellees. 20 An. 307. 


PPEAL from the Third District Court of New Orleans. merson, 

J. J. 8. Whitaker, for plaintiff and appellee. Samuel R. & C. 

I. Walker, for intervenor, Talbert, appellant. Charles S. Rice, for 
Godwin, intervenor and appellee. 

Howe, J. The questions of law in this case are quite similar to 
those in O’Donnell v. Burbridge & Co. 20 Ann. 37. 

On tre tenth July, 1863, Silas Talbert sold to Isaac Levy & Co., of 
Alexandria, for Confederate money, one hundred bales of cotton in the 
seed, on the plantation of the former on Bayou Beeuf, to be ginned, 
baled and delivered to the vendees when called for—the latter furnish- 
ing bagging, rope and twine. Levy & Co. transferred their rights to 
H. M. Keary for Confederate money, and, for the same consideration, 
Keary transferred to Joseph Onterdick, who, in turn, made a transfer 
to the plaintiff for notes of Louisiana banks. 

In November, 1865, about forty-nine bales of cotton were delivered 
to the plaintiff by Talbert, but the latter declined to deliver any more. 
The plaintiff then appears to have conceived the plan of having the 
cotton seized by one Burbridge, a supervising special agent of the 
treasury of the United States. We are informed by a letter of plain- 
tiff that this seizure was made and the cotton directed to be consigned 
to the special agent ‘‘ for adjudication,” but we are not informed from 
what source the agent derived his authority to adjudicate private con- 
troversies of this nature. However this may be, the twenty-three 
bales of cotton which form the subject of this controversy were seized, 
in the seed, on the plantation of Talbert, in January, 1866, by. an 
assistant treasury agent named McLean, who came with a corpo- 
ral and a file of soldiers, who took possession of the premises 
and commenced ginning the cotton. “ They baled,” says the prin- 
cipal witness on this point, “forty-four bales of cotton, These 
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forty-four bales were then removed by McLean or one O’Donnell, and 
taken to Holmesville and placed in charge of McStarring for ship- 
ment by McLean. The twenty-three bales were ordered to be 
shipped to F. J. Herron”—the plan of consignment to the treasury 
agent “ for adjustment” being apparently abandoned as soon as the 
property had been forcibly wrested from the possession of Talbert. 

At this point it is stated that the cotton was given over by McLean 
to an agent of the plaintiff, who thus obtained what the agent in his 
testimony chooses to denominate ‘ constructive possession” of it. 
Such possession must have been purely constructive, for we next find 
the twenty-three bales in the hands of the defendant, Flanders, agent 
of the treasury, who would have returned them to Silas Talbert, if he 
had not been prevented by the writ of sequestration obtained by 
plaintiff when this action was instituted. 

Flanders answered by a general denial, and an averment that he 
was in possession in his official capacity, and prayed that Talbert 
might be madea party. Talbert being cited, filed his answer, and 
also his exceptions, averring that the property was brought within this 
district by fraud, collusion and violence, and further alleging that the 
pretended contracts of purchase and transfer hereinbefore mentioned 
were null and void, the consideration being Confederate money. 

D. R. Godwin intervened, claiming a privilege on the cotton, or its 
proceeds, for disbursements made by him in expenses and charges on 
said cotton. 

The exceptions were cumulated with the merits, and the cause was 
tried before a jury, who rendered the following verdict : 

‘¢ Verdict for plaintiff ; 23-72 allowed intervenor when a correct bill is 
made out.” 

This finding was recorded, and judgment rendered in favor of plain- 
tiff for the cotton claimed; but the claim of the intervenor was 
dismissed. 

The defendant Talbert alone appealed. The intervenor, Godwin, as 
appellee, has filed answer in this court, claiming, by way of amend- 
ment, a judgment for the amount awarded him by the inscrutable ver- 
dict of the jury. The rules of practice do not permit us to consider 
his claim, since he has not himself appealed. Fields v. Creditors, 11 
An. 545; Coleman v. Haight, 14 An. 564. 

As between the plaintiff and the defendants we are of opinion that 
the verdict and judgment were erroneous. The plaintiff had no better 
title to the cotton than Onterdick—the latter had no better title than 
Keary, and Keary no better than Isaac Levy & Co. The title of Levy 
& Co. and of Keary was based upon the consideration of Confederate 
treasury notes, and we cannot recognize its validity. See case of 
Cousin v. Abat, just decided, and cases there cited. 

The cotton was never delivered, in any way, by Talbert to plaintiff, 
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“in the plaintiff cannot be deemed to have gained any lawful advan- 
tage through the trespass and spoliation of McLean and his file of 
soldiers. 

For the reasons given, it isordered and adjudged that the judgment 
appealed from, so far as it dismisses the claim of the intervenor God- 
win, be affirmed—that in all other respects it be avoided and reversed. 
It is further ordered that the demands of the plaintiff be rejected with 
costs in both courts, and that the property sequestered herein be 
delivered to Thomas L. Talbert, testamentary executor of Silas Tal- 
bert, now deceased. 

Rehearing refused. 








No. 1677.—B. Botsp.anc et als. v. PereR MARKEY. 


A purchaser of real estate cannot postpone the payment of the price until the decision of a 
suit for eviction, when the nature of the title on which the suit for eviction is founded is 
set out and described in the act of sale. 


PPEAL from the Fifth District Court of New Orleans. ZLeaumont, 
J. H. C. Miller, for plaintiff and appellee. 2. Bermudez, for 
defendant and appellant. 

Howe, J. The defendant has appealed from a judgment con- 
demning him to pay several promissory notes secured by the vendor's 
privilege and mortgage and given by him as part of the price of certain 
property sold to him by B. Boisblanc, one of the plaintiffs. His defense 
is that he has been sued for the said property, and that he is entitled to 
suspend the payment of the price until restored to quiet possession. 
Having joined in one action and asked that the vendor’s lien and 
the mortgage be recognized and enforced against the property sold, 
and mortgages not being subject to the rules of commercial law in favor 
of third holders of commercial paper, all the plaintiffs herein will be 
considered upon the same footing. 

The main question is, whether or not the defendant can postpone 
payment of the price until the decision of the suit instituted against 
him for the property, or require security from his vendor. 

Article 2535 Civil Code provides: “If the buyer is disquieted in his 
possession, or has just reason to fear that he shall be disquieted, by 
an action of mortgage or by any other claim, he may suspend the pay- 
ment of the price, until the seller has restored him to quiet possession, 
unless the seller prefer to give security. 

There is an exception to this rule, where the buyer has been i in- 
formed, before the sale, of the danger of the eviction.” 

The inquiry arises, is the defendant within the exception ? 

In the act of sale to him from Boisblanc, one of the plaintiffs, it is 
declared “ that he does, by these presents, grant, sell, bargain and quit 
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claim, under guarantee of his own acts and deeds only, and of no others, 
but with substitution and subrogation to all his rights and actions 
against all precedent and anterior vendors and owners, unto Mr. Peter 
Markey,” (the defendant) the property now in controversy. The act 
also recites how the vendor acquired the property and shows that it 
had been proceeded against and sold under the confiscation laws of the 
United States, in which proceedings Boisblanc intervened and had his 
first mortgage recognized, which had been assumed by one 8. Wolf, 
(the party now making the disturbance) as the purchaser of the prop- 
erty from a former owner, and at the sale Boisblanc became the pur- 
chaser at a price insufficient to pay the mortgage held and represented 
by him. In the sale to the defendant he expressly transfers these 
mortgage rights without any recourse. 

This act of sale clearly and distinctly informs the defendant of the 
nature of the seller’s title, and that of Wolf, who now sues for the 
property as owner, by virtue of that very title recited in the act of sale 
to him. 

It is difficult to understand how more direct information could be 
communicated. We are not now to pass upon the validity of the 
disturbing claim, but simply whether or not the defendant can be 
coerced to pay the balance of the price pending the suit for eviction, 
and we are of opinion that he can. 

It is ordered that the judgment of the District Court be affirmed 
with costs. 


No. 1541.—Wi.1aM T. Hatcuerrt v. H. B. Pecram, Executor. 


Where a party signed a note as security in Louisiana, and after it is prescribed by the laws of 
the State he removes to Alabama, and demand of payment is there made of him by the 
holder and he pays the note, to enable him to recover from the maker in the courts of 
Louisiana, he must show that he was bound on the note as security by the laws of Alabama 
and was compelled to pay it. A voluntary payment of the note by the surely will not 
enable him to recover of the maker. 


A’ seue from Second District Court, parish of Orleans. Thomas, J. 
Elmore & King for plaintiff and appellant. Marr & Foute for 
defendant and appellee. 

Wrrty, J. Plaintiff paid the note of N. J. Pegram, on which he was 
security, and now sues the succession of the latter to recover the 
amount he alleges he was compelled to pay on account thereof, basing 
his demand on the following note and receipt, viz: 


$1136 26 “NEw ORLEANS, January 9, 1854. 
‘Two years after date we, or either of us, promise to pay to the 
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order of Crisp, McGee & Co. eleven hundred and thirty-six dollars 
and twenty-six cents, with interest at six per cent. per annum. 

(Signed) “N. J. PEGRAM. 

(Signed) “WILLIAM T. HATCHETT, 

** Security.” 

(Indorsed.) 

“Received, Montgomery, Alabama, January 4, 1867, from William 
T. Hatchett, the security of this note, the sum of sixteen hundred dol- 
lars, in full payment of same. 

(Signed) “R. B. McGEE, 

* By his attorneys, Cook, Enoch & Allen.” 


The defense is a general denial, and averments that the note was a 
Louisiana contract, entered into by parties residing in this State, and 
that the obligation was extinguished by prescription at the time the 
security, Hatchett, professes to have paid it, the note being then eleven 
years past due. The defendant also alleges that if the plaintiff paid 
the note in Alabama on fourth January, 1867, as alleged, it was a mere 
. voluntary act on his part, which imposed no obligation on the succession 
of N. J. Pegram. That the latter was residing in this city at the time 
he made the note, and continued so to reside till his death, which oc- 
curred long after the note had been prescribed by the laws of this 
State. 

The court rendered judgment in favor of the defendant and the 
plaintiff has appealed. 

There can be no doubt that the note, as regards the succession of 
Pegram, was extinguished by prescription under the laws of this State 
where the succession was opened. C. C. 3505. 

But was the obligation extinguished as regards the security, William 
T. Hatchett, on the fourth January, 1867, when he paid it in the State 
of Alabama where he then resided? Was he bound by the laws of 
that State to pay it? If so, can he recover the amount so paid from 
the estate of the principal debtor? 

These are the main questions to be determined in this case. As to 
the liability of the security Hatchett in the State of Alabama, where he 
resided at the time, the laws of that State must govern, the only de- 
fense to the note being the plea of prescription. 

Was the note prescribed under the laws as administered in the State 
of Alabama? 

We find in the record the opinions of Judge Walker and other 
eminent jurists of that State, which were received as evidence without 
objection. In determining the liability of the plaintiff, great weight 
should be given to these opinions; they were received as testimony in 
this case. 

Judge Walker testifies that he had no means of judging of Hatchett’s 
liability except from what appeared upon the note itself, and in his 
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opinion he was liable thereon at the time he paid it; that six years was 
the period prescribed in the statute of limitations, ‘‘ but on the twenty- 
first September, 1865, the convention of the State of Alabama adopted 
an ordinance directing that in computing the time necessary to create 
the bar of the statute of limitations, the time elapsing between the 
eleventh day of January, 1861, and the passage of this ordinance 
(twenty-first September, 1865), should not be estimated. This ordi- 
nance is law.in the State of Alabama. After deducting the interval 
prescribed in the ordinance from the period intervening, between the 
time when the note became due and the fourth January, 1867, there 
will not remain six years. It is therefore my opinion, says he, that 
under the laws of the State of Alabama the defense of the statute of 
limitations would not have been available to Hatchett in a suit com- 
menced against him on fourth January, 1867. In attaining this con- 
clusion I have considered the question springing from the fact that a 
suit on the note was barred in 1862, before the adoption of the ordi- 
nance, unless the operations of the statute were interfered with by 
Hatchett’s absence from the State, of which I am not informed. The 
question thus arising, says he, is this, whether it was competent for 
the convention of the State of Alabama to change the period of limi- 
tation to an action on a contract after the time necessary to perfect a 
bar under the pre-existing law. In my opinion on the law as recog- 
nized and administered in this State, it was competent.” 

He further states that this view has been sustained by the Supreme 
Court of Alabama recently in a case presenting an analogous question, 
and that the principle has been settled by decisions extending as far 
back as 1850. When asked by the defendant in his second cross-inter- 
rogatory what would be the effect on the accessory obligation of surety 
if from any cause the principal obligor had been discharged, the witness 
said: ‘In 1837 it was decided by the Supreme Court of Alabama that 
as a general rule the extinction of the liability of a principal debtor 
was also an extinction of the liability of the surety, but that an excep- 
tion prevailed when the extinction was caused by operation of law,” 
ete. He referred to various subsequent decisions to the same effect, 
and said, in his opinion, the law as thus laid down in 1837 was the law 
of Alabama on fourth January, 1867. 

The other distinguished jurists, who were examined in this ease, 
entertained the same view of the subject as Judge Walker, and they 
adopted his opinion as a true exposition of Alabama law. 

It appears, however, that the opinions of these witnesses were based 
upon what appeared on the face of the note without reference to the 
effect of Hatchett’s absence from the State of Alabama, of which they 
say they were not informed. If Hatchett only moved from this State 
to Alabama after prescription had accrucd upon the contract which he 
made here, does the ordinary statute of limitations of that State apply ? 
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It appears by the Code of Alabama, article 2487, that ‘when the 
statute of limitations of another State or foreign country has created 
a bar to an action upon a contract or act done in such State or country, 
whilst the party sought to be charged thereby was a resident of such 
State or country, the bar thus created is effectual in this State against 
any suit brought therein, in the same manner it would have been in 
the State or country where the act was done or contract made.” 

This seems to be the law of the State of Alabama, specially appli- 
cable to persons of that State who are sought to be held liable on con- 
tracts made in other States and barred by the statutes thereof before 
moving therefrom. Assuming then that the ordinance of the Alabama 
Convention of 1865 was valid, and that in computing the time neces- 
sary to create the bar of the statute of limitations, no estimation is to 
be made of the time elapsing between the eleventh January, 1861, and 
twenty-first September, 1865, how does that affect the article of the 
Code of Alabama just quoted in reference to contracts made in another 
State and prescribed by the laws thereof before the party sought to be 
held liable moved from that State to Alabama ? 





Did the ordinance necessarily repeal the article of the Code? We 
think not. That article designated a certain class of cases where 
the prescription laws of other States should be permitted to apply. 
We understand the action of the convention, if valid, to modify the 


statute of limitation in Alabama, so that in making the estimate the 
period of the war was not to be computed. 

The ordinance does not expressly repeal the article referred to, nor 
is it inconsistent therewith. It does not pretend to interfere with the 
law which permits the prescription laws of other States to be applied 
in certain cases. 

The contract was entered into in this State, where the maker of the 
note and the payee thereof resided, and where we presume the security 
Hatchett also resided. In the absence of proof to the contrary we will 
presume that the surety on a Louisiana contract was an inhabitant of 
the State. If Hatchett moved to Alabama after the note had pre- 
scribed here, under the article of the Alabama Code referred to, we 
think he was not bound to pay it; and that the payment of an obliga- 
tion, already extinguished as to both principal and surety, by the 
latter, does not give him a cause of action against the former. C. C. 
3025. 

As Hatehett paid the note witheut being sued, he cannot recover 
against the defendant without proving that he was bound to do so. 
The note was as its face prescribed and the onus is on him to show that 
he was liable at the time he paid it. 

It is proved that the plaintiff lived in Alabama when he paid the 
note (January 4, 1867), and that he resided there several years pre- 
viously. According to our laws the note had been prescribed nearly six 
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years when he paid it. He may have lived there several years prior to 
the payment, and yet the note may have been prescribed before he 
moved from this State. Moreover, it does not appear from the record 
that the note had been indorsed by the payees, Crisp, McGee & Co., 
or that they authorized R. B. MeGee to collect it. On the whole, we 
think plaintiff has failed to make out his case. He has not established 
with legal certainty that he was bound by the laws of Alabama to pay 
the note. 

It is therefore ordered that the judgment appealed from be set aside, 
and it is now ordered that there be judgment as of non-suit, and that 
appellee pay costs of appeal. 

Rehearing refused. 


No. 1712.—Prerre Pourtz v. A. F. Jones. 


The testimony of a witness taken by commission will not be allowed to go to the jury, if it con- 
tains nothing but hearsay evidence. 

A witness on the stand will not be permitted to give opinions in answer to hypothetical ques- 
tions. 


PPEAL from the Fifth District Court of New Orleans—Leaumont, 
J. A. & M. Voorhies for plaintiff and appellee. Hornor & Bene- 
dict for defendant and appellant. 

TALIAFERRO, J. The plaintiff alleges that he bought from defend- 
ant twenty-six bales of cotton, represented by samples to be of good 
quality, and shipped the cotton to the port of Havre, in France, where 
it was sold in like manner as being of good quality. That subsequent- 
ly when the bales were opened, it was found that their exterior parts, 
to the depth of five or six inches, were composed of good merchantable 
cotton, and the interior filled with a very inferior article of cotton 
called “ pickings.” That the difference in quality caused the plaintiff 
a heavy loss, amounting to five hundred and eighteen dollars and 
eighty-six cents, which he was compelled to refund to his vendee at 
Havre. He brings this suit against the defendant to compel him to 
pay this sum, with legal interest from judicial demand. 

The answer is a general denial. The case was tried before a jury, 
which rendered a verdict for the sum claimed with legal interest from 
judicial demand. The defendant has appealed. 

Three bills of exception appear in the record. The first was taken 
to the admission of the testimony of Villeman, a witness on the part of 
the plaintiff, taken at Havre under commission. The objection was 
that his evidence was hearsay, and that he proved nothing of his own 
knowledge. We think the testimony should have been rejected. The 
witness stated that he was called upon to examine twenty-six bales of 
cotton, which he was informed by Messrs. Le Roux Freres & Co. wae 
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shipped by P. Poutz, of New Orleans, and that they were the claim- 
ants. He stated, in substance, that he had rio knowledge of the lot of 
cotton except from their statements. He states the bales were marked 
J.J. D. In the absence of any other facts within his own knowledge, 
this can hardly be considered an identification of the cotton. 

The next bill of exceptions is to the refusal of the court to admit a 
witness to answer whether it would have been possible, in April, 1866, 
for twenty-six bales of cotton to have been put up in and sent out of 
‘“* Justamond’s pickery” in the condition it is alleged the twenty-six 
in question were? The objection was, that it was to elicit the opinion 
of the witness, which would be incompetent evidence. The testimony 
was properly rejected. 

The third bill of exceptions was taken to the admission of the testi- 
mony of Poutz, the plaintiff. This objection is without weight. 

A careful review of the evidence satisfies us that the plaintiff has 
fully made out his case, and that it amply sustains the verdict of the 
jury. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
of the District Court be affirmed, with costs. 

Rehearing refused. 


No. 1739.—Samvuet and Louis Fasnacut v. WILLIAM WINKELMAN 
and FRANK HEUER. 

Where a lease has been given for one year, with a privilege of renewal for five years, and a third 

party binds himself as surety for the lease, and the lease is renewed at the expiration of 


the year, the surety is not bound on the extended lease, unless it is shown that he consented 
to the extension. 


PPEAL from the Fifth District Court of New Orleans—Leaumont, 
J. G. Schmidt for plaintiffs and appellees. Buchanan & Gilmore for 
defendants and appellants. 

Howe 1, J. The plaintiffs leased to the defendant Winkelman 
certain property for one year, from first August, 1865, with the privi- 
lege of renewing the lease for four years more for the same price and 
under the same conditions, provided written notice be given to the 
lessors at least three months before the thirty-first July, 1866. The 
defendant Frank Heuer intervened in the act, and “ declared that he 
hereby binds himself, jointly and in solido, with and as security for the 
said lessee, for the punctual payment of the rent herein stipulated, and 
of all costs and damages resulting from any violation of any of the 
conditions of the foregoing lease, hereby consenting to be bound as if 
he were the principal obligor herein, and renouncing the plea and 
benefit of discussion or division granted by law to sureties.” 

The thirty days’ notice was given by the lessee, and in September, 
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1867, this suit was instituted for the quarterly rent due on first of Au- 
gust of that year. The defendants filed separate answers, Heuer al- 
leging that his responsibility ceased on thirty-first July, 1866, and was 
not renewed. Judgment was rendered against both in solido, and 
Heuer appealed. 
There is no proof that Heuer consented to the extension or renewal 
of the lease; but plaintiffs say that by his contract he was as much 
their tenant as Winkelman, and that the acts of the latter were his 
acts, of which he is not permitted to plead ignorance. This position 
is untenable. The lease was made to Winkelman as the tenant, and 
Heuer became his security, bound, it is true, as if he were the principal 
obligor in the lease, but only for the term of that lease, to wit, one 
year. The faculty of renewing was a privilege or right, to be exer- 
.cised by the lessee upon a given condition, and not an obligation as- 
sumed by the surety. He was liable to the same obligations as the 
debtor himself (C. C. 3014, 2086) during the lease, but he did not agree 
to be bound in the renewed or extended lease by the giving of the 
required notice to the lessors by the lessee. The clause in relation to 
the renewal only bound the lessors and the lessee to the same price 
and conditions, if the lease were renewed, as contemplated. The con- 
sent of the surety was necessary to bind him on the extended lease. 
His consent cannot be presumed from the terms of the original lease. 
It is, therefore, ordered, that the judgment herein against Frank 
Heuer be reversed, and that there be judgment in his favor, with his 
costs in both courts. 
Rehearing refused. 








No, 2291.—Strate or Loursiana ex rel. WestTeERN UNION TELEGRAPH 
Company ?. JUDGE OF THE SEVENTH District Court ror THE 
PARISH OF ORLEANS. 


A writ of mandamus will not issue to compel the District Judge to grant a suspensive appeal 
when it is shown that the amount of the judgment is not sufficient to give the Supreme 
Court jurisdiction of the appeal. 

The amount necessary to the jurisdiction of the appellate Court is the sum in controversy at 
the time of judgment. 

The right to remit the whole or a part of the claim by the suing creditor may be exercised at 
any time before final judgment. 


PPLICATION for a Writ of Mandamus. FH. Wooldridge, for re- 
lator. Collens, J. in pro. per. 

HoweEtt, J. This is an application for a writ of mandamus to com- 
pel the Judge of the Seventh District Court for the parish of Orleans 
to grant the relator a suspensive appeal from a judgment rendered in 
the suit of C. Seiler & Co. v. The Western Union Telegraph Company, 
which appeal the Judge, in his answer, says was refused because the 
amount in dispute does not exceed five hundred dollars. 





NEW ORLEANS, NOVEMBER, 1869. 729 


State of Louisiani ex rel. Western Union Telegraph Company v. Judge of the Seventh District 
Court fur the Parish of Oceans. 








The demand was for twelve hundred and sixty-four dollars and 
twenty cents, but on the day following the trial and before judgmen t 
was rendered, the plaintiffs entered a remittitur of several items 
amounting to seven hundred and sixty-five dollars and twenty cents, 
and asked for judgment for the sum of four hundred and ninety-nine 
dollars, with costs. A week afterwards they were permitted to cor- 
rect the remittitur in the form in which it was stated, but tke sum 
demanded was not changed. 

By this act plaintiffs’ demand was reduced to four hundred and 
ninety-nine dollars, no interest being asked for on said sum, and, as held 
in the case of Wolf v. Munzenheimer (14 An. 114), where the plaintiff 
before judgment enters a remittitur, by the effect of which the amount 
in contestation does not come within the jurisdiction of this Court, no 
appeal will lie. 

The amount necessary to the jurisdiction of the appellate Court is 
the sum in controversy at the time of the judgment. 2 How. 73. 

The right of the plaintiffs to remit or discontinue the whole or a 
part of their claim, cannot well be denied, and after the remission was 
made by them, the Court could not render a judgment for more than 
four hundred and ninety-nine dollars, which was all that was de- 
manded, was the matter then in dispute, and is less than the jurisdic- 


tion of this Court. 7 N.S. 361; 2 L. 102, 286; 2A. 136; 14 A, 643; 
16 A. 431; C. P. 491. 

It is, therefore, ordered, that the application for a writ of mandamus 
be refused, at the costs of the petitioner. 





No. 1715.—J. A. HaGGerty, for the use, ete., v. J. A. Paieuies, et als. 
All the parties to the suit must be made parties in an action to annul the judgment. 


PPEAL from the Third District Court of New Orleans. Emerson, J. 

D. C. Labatt and Alexander Walker, for plaintiff and appellant. 

(. Roselius & Alfred Phillips, and W. H. Hunt, ‘for defendants and 
appellees. 

Howe tt, J. This suit is brought against certain parties alleged to 
be purchasers of nineteen lots of ground in New Orleans, sold under 
executory process in the suit of R. M. Denman v. J. A. Haggerty, No. 
18,509, on the docket of the Third District Court of New Orleans, at 
which sale the said lots were adjudicated to Denman, the plaintiff in 
said suit, and by him subsequently sold to the defendants herein. The 
plaintiff, Haggerty, alleges that all the proceedings in said suit are ab- 
solutely’ null and void for various reasons set out in his petition, and, 
without making Denman a party to this suit, asks that the said pro- 
ceedings and adjudication be declared null, and he recognized as the 
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lawful owner of the said lots, and quieted in the possession thereof. 
The defendants excepted, that plaintiff cannot maintain this action 
against them, because it is one to annul the proceedings and judgment 
in a suit to which they were not parties, and the parties to which are 
not made parties to this. 

The exceptions were maintained and the plaintiff has appealed. 

Articles 604-613, C. P., limit the action of nullity to the parties to 
the judgment and the court that rendered it. Clark v. Christine, 12 
L. 394; Twichel v. Bordelon, 9 R. 191. But plaintiff’s counsel con- 
tend that this is really a petitory action, and that the nullity is merely 
an incident, and being absolute, may be collaterally declared. 
It is true that the proceedings assailed are alleged in the petition to be 
absolutely null; but when the grounds of their nullity are set forth, 
they are found to be relative. He alleges that the Third District 
Court of New Orleans was ousted of jurisdiction of the matter by cer- 
tain military orders then in force, but does not describe them; that he 
was a loyal citizen and entitled to the benefit of said orders; that he 
had not, as alleged, permanently left the State; and the appointment 
of a curator ad hoc was illegal; that if he had been absent, an attor- 
ney for the absent defendant, and not a curator ad hoc should lave 
been appointed ; that the allegation of his absence should have been 
proven by authentic evidence; that the curator ad hoe failed to per- 
form his duties and exceeded his authority ; that the property was 
sold at an inopportune time and for one-third of its value; that no 
legal notices were given to petitioner or any one legally authorized to 
represent him, and that said Denman without pursuing strictly the 
legal formalities has caused the sheriff illegally to adjudicate the said 
property to him, and that he and his vendees, the defendants herein, 
are possessors in bad faith, and are bound by the defects in their pre- 
tended titles. 

It seems clear that in such an action, the parties to the proceedings 
sought to be avoided, are necessary parties. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 


No. 2319.—Tue Strate ex rel. Mircnert, Craicg & Co. v. Toe Jupar 
OF THE S1xtH District COURT FOR THE PARISH OF ORLEANS. 


An appeal bond is valid if each of the sureties bind himself for half the entire amount. 

The decision in the case ef the State ex rel. Roman v. Judge of the Sixth District Court parish 
of Orleans (ante page 443) reaffirmed. 

The Supreme Court will examine into the validity, and sufficiency of the security on the appeal 
bond on an application for a prohibition; and if the bond is legal in form, and the security 
good and solvent, the prohibition will issue pending the appeal. 


meng for a Writ of Prohibition. Hornor & Benedict, for 
relators. W. H. Cooley, J., in pro. per. 

Wyty, J. This is an application for a writ of prohibition to restrain 
the Sixth District Court from executing the judgment styled J, R. 
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Wolf, by his agents, ete., v. Mitchell, Craig & Co., from which judg- 
ment a suspensive appeal has been taken to this court. 

The relators aver that their said appeal has been wrongfully dis- 
missed for insufficiency of the appeal bond, and their property has 
been seized under an execution issuing from said court, although 
divested of jurisdiction by virtue of said suspensive appeal. 

The question to consider is, is the appeal bond good and solvent, and 
such as the law requires ? 

That the sureties bound themselves each for half the entire amount 
of the bond does not invalidate it. 21 A. 443. 

The sureties are Sampson Bros., and William and James McCracken, 
two commercial firms of this city who, the evidence shows, are per- 
fectly good and solvent. James McCracken signed the name of the 
firm to the bond with the authority of his brother and partner, William 
McCracken. 

_ The firm name of Sampson Bros. was signed by Chandler Sampson. 

It is in proof also that he is individually worth over and above all his 
liabilities the amount for which he bound the name of the firm. If he 
had no authority to bind his brother and partner, at least he bound 
himself. 

We consider the bond perfectly good and sufficient. 

It is therefore ordered that the writ of prohibition be granted, and 
that the Judge of the Sixth District Court and J. R. Wolf be pro- 
hibited from proceeding in the case of J. R. Wolf by his agent, etc., v. 
Mitchell, Craig & Co., during the pending of the suspensive appeal 
therein. 








No. 1761.—Cuarves Case, Receiver of First National Bank of New 
Orleans v. RopertT WATSON and JAmes E. DuNnAM. 


Evidence is not admissible to establish facts set up in an exception filed after issue has been 
joined by the filing of an answer. 

The maker of a promissory note cannot set up in defense to its payment that the holder is not 
the true owner, unless he show that the assignment or tranfer is fictitious and fraudulent, 
and made to deprive him of substantial defense against the true owner. 


PPEAL from the Fifth District Court of New Orleans. Leaumont, 
A J. J.D. Rouse and George L. Bright, for plaintiff and appellee. 
Fellows & Mills, for defendants and appellants. 

TALIAFERRO, J. The plaintiff, as indorsee of a promissory note 
drawn by Watson, one of the defendants, to the order of his code- 
fendant, Dunham, for the sum of $1300 (thirteen hundred dollars), 
brought this action against the maker and indorser. The defendants 
answered by general denial—admitted signing the note, but specially 
denied the right or capacity of the plaintiff to stand in judgment, 
and that the plaintiff is receiver as he sets himself out to be. 
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They aver that no receiver of the First National Bank has ever been 
legally appointed. The defendant Watson afterwards filed a supple- 
mental answer and exception, the substance of which is, that all the 
proceedings relating to the taking possession by an officer of the treas- 
ury department, of the assets, books, records and archives of the 
bank were irregular, illegal and null and void. That the bank has 
never been put in default as required by the currency act of the United 
States ; that the officers of the bank have been kept forcibly from the 
charge and control of the bank and assets, ete. 

On the trial of the case, the defendant Watson offered evidence to 
prove the allegations contained in this supplemental answer and ex- 
ception, which being objected to on the ground that defendant had no 
right to set up in this action any of the allegations so made, and on 
the further ground that the matters so set up in the exception could 
not be pleaded after answer filed, the court sustained the objections 
and excluded the testimony, and the defendant reserved a bill of excep- 
tions. We think the ruling of the court correct. 

There was judgment for the plaintiff and the defendant, Watson, 
has appealed. : 

There is no error in the judgment. The defendant does not pretend 
that the note sued upon has been lost or stolen, or that he bas equities 
against the real owner, or any other ground whatever that can be con- 
sidered a legitimate defense. 

It has been repeatedly decided that a defendant has no right to 
inquire whether plaintiff, in whom the legal title appears to be vested, 
be an agent or real owner, unless, by a fictitious assignment, it be 
attempted to deprive him of substantial grounds of defense which he 
may have against the true owner. He would be protected by a pay- 
ment of the note to the plaintiff, and it is of no importance to him 
whether the plaintiff be the receiver of the bank or not. The author- 
ities on the point are numerous. 3 N. 8. 291, 392; 4N.8.107; 2L. 
R. 263; 4 L. 220; 14 L. 254; 2 An. 441; 11 An. 689; 19 An. 182; 1s 
L. R. 94; 20 An. 24. 

It is therefore: ordered, adjudged and decreed that the judgment of 
the District Court be affirmed with costs in both courts. 

Messrs. Justices Howell and Howe recused. . 
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No. 2317.—STate or Louisiana ex rel. Crry or NEw ORLEANS v. THE 
JUDGE OF THE S1xtH District COURT FOR THE PARISH OF ORLEANS. 


Under the act of the General Assembly, No. 16, approved February 5, 1869, the District Courts 
of the parish of Orleans, except the First and Second District Courts, are required to be 
kept open on all legal days, except from Christmas to the second of January, from the first 
Monday of November until the fourth day of July; and for the purpose of considering 
writs of arrest, habeas corpus, mandamus, etc., they are required to remain open on all 
legal days during the whole year; and any judgment rendered on mandamus or other con- 
servatory proceeding out of term time may be appealed from on motion in open court the 
same as though it had been rendered in regular term. 

A third party wishing to appeal from a judgment making a mandamus peremptory out of term 
time, may do so by motion in open court the same as the defendant could, and without 
petition and citation. 


PPLICATION for a Writ of Mandamus. H.J. Leovy & Monroe and 
Alfred Phillips for relator. W. H. Cooley, Judge, respondent, in 
pro per. 

Wy ty, J. The relator secks to compel the Judge of the Sixth Dis- 
trict Court to grant a suspensive appeal on motion from the judgment 
rendering peremptory the mandamus sued out in the case of the New 
Orleans Republican Printing Company v. J. O. Landry, Controller. 
The Judge of the Sixth District Court, for cause why the mandamus 
herein should not be granted, shows: 

First—That the application for appeal was made during vacation of 
court and should have been by petition instead of a motion. 

Second—That the city of New Orleans not being a party to the pro- 
ceedings could not intervene by motion. The mandamus sought to be 
appealed from was rendered peremptory in August, 1869, and the ap- 
plication for appeal was made during the same month. 

Under the act of 1843 ‘“‘the party intending to appeal may do so by 
petition or by motion in open court at the same term at which the 
judgment was rendered.” ° . ° ad . ° 

Act No. 16 of 1869, provides: “'That except the First and Second 
District Courts, the District Courts of the parish of Orleans, shall be 
open at ten o’clock A. M., and shall remain open till three o’clock P. 
M., on all legal days (except from Christmas to the second of Jan- 
uary), from the first Monday of November to the fourth of July, and 
for granting interlocutory orders and writs of arrest, habeas corpus, 
injunctions, sequestrations, attachments, mandamus, and provisional 
seizures, On a motion to quash and not upon their merits, they shall 
remain open on all legal days during the whole year.” * * * * 

The application for appeal, though made after the court was closed 
for ordinary litigation, was made while the court was open for granting 
judgments of the character presented in this case. 

For granting a mandamus, the court remains open on all legal days 
of the year, and there is no more limitation on the power of the judge 
to act in such a case in the month of August, than in any other month, 
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Shall we say the court is open to grant the judgment and give it effect, 
and yet say it is closed against the party moving for an appeal? We 
think not. If the court be open to try the case, we think it also open 
to entertain a motion for appeal. Indeed the act of 1843 expressly 
gives the party intending to appeal the right to do so by motion at the 
same term at which the judgment was rendered. 

We also think untenable the other position taken by the learned 
judge. It is this: The city of New Orleans not being a party to the 
proceeding, could not intervene by motion to obtain a suspensive 
appeal, 

“The right of appeal is given not only to those who were parties to 
the cause in which a judgment has been rendered against them, but 
also to third persons not parties to such suit when such third persons 
allege that they are aggrieved by the judgment.” C. P. 571. 

By article 573 it is declared that: ‘‘Whoever intends to appeal 
must present a petition to that effect to the court which has rendered 
the judgment by which he believes himself aggrieved, praying to be 
allowed to appeal from such judgment, and offering to give such surety 
as the court may direct.” * * * The statute of 1843 amends this 
article thus: “‘ That the party intending to appeal may do so, either by 
petition or by motion in open court, at the same term at which the 
judgment was rendered.” ° . ° ® ° ° . sd 

The counsel for the district judge makes a verbal criticism upon the 
terms employed in the statute, and insists that the expression, ‘‘ the 
party intending to appeal,” refers only to the parties to the suit, and 
not to third persons, also having the right to appeal. We cannot thus 
limit the obvious meaning of the statute. It is an amendment to article 
573, declaring that whoever intends to appeal may do so by petition, 
etc. The evident object of the statute was not to discriminate between 
persons entitled to appeal, but to provide another, perhaps more con- 
venient mode of obtaining the order of appeal. 

In construing the statute, we must regard the object of the act, rather 
than the precision of the language employed or the niceties of grammar. 

At any rate, if the language of the statute creates doubt, we will 
give that doubt in favor of the right to appeal. 

To facilitate and simplify the remedy of appeal, two statutes were 
passed. One was the act of 1839, preventing the dismissal of appeal 
when the error, irregularity or defect is not imputable to the appellant. 
The other is the statute of March 22, 1843, by which it is declared the 
party intending to appeal may do so by petition or by motion in open 
court, at the same term atewhich the judgment was rendered. * * * 
3 An. 7. 

It is, therefore, ordered that the mandamus herein be made peremp- 


tory. 
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No. 2453.—Tue Srate ex rel. Rosette E. Storrs, et al., v. Tue JupGe 
OF THE Fourtu District CouRT FOR THE PARISH OF ORLEANS, 
The Supreme Court will examine into the sufficiency of the surety on an appeal bond on appli- 


cation for a writ of prohibition, and if the surety is found to be good, the prohibition will 
issue restraining the Judge from executing the judgment until the appeal is decided. 


PPLICATION for a Writ of Prohibition. Theard, J., defendant. 
John A. Grow for relator. 

Wyty, J. This is an application for the writ of prohibition to 
restrain the execution of an order of seizure and sale granted by the 
Judge of the Fourth District Court, in the suit of Edward Thompson v. - 
Rosette E. Storrs and husband, from which judgment a suspensive ap- 
peal has been taken. 

The relator avers that her appeal has been wrongfully dismissed by 
the District Judge on the ground of the insufficiency of the surety, 
and that her property has been seized to satisfy the judgment or order 
appealed from; that the appeal bond is good and solvent as shown by 
the evidence ; and the said Court is divested of jurisdiction of said 
cause by virtue of the appeal. 

The District Judge says: ‘‘ That the question in No. 2453 for a pro- 
hibition is: Can one appeal from a decision setting aside an order of 
appeal, when the setting aside of the appeal is based on the insolvency 
of the surety on the appeal bond?” We do not so understand the 
question presented in this case. 

The simple question is: Is the surety on the appeal bond good and 
solvent ? 

That this Court has the right to revise the judgment of the Court 
a qua on the question of the solvency of the surety on an appeal bond, 
and issue the writ of prohibition in aid of its appellate jurisdiction, is 
no longer an open question. 21 An. 43, 64, 113, 153, and the authorities 
there cited. 

The amount of the appeal bond is two thousand dollars, and the 
surety, Albert Holzinger, swears that he is worth that amount clear 
of all debts; that he resides here; that his property here consists in 
stock in trade, money in bank and pocket, and about six thousand dol- 
lars outstanding, mostly for money loaned ; that he has two stores, one 
at 20 Camp street and the other at 7 St. Charles street ; that the stock 
in both is about six thousand dollars; that he owes in all about two 
thousand two hundred dollars. Also, that he owns a judgment in the 
United States District Court against solvent parties for which he has 
been offered ten thousand dollars cash, and refused it. Also, that he is 
worth in this parish, over and above all liabilities, over twenty thou- 
sand dollars. 

There is no evidence to the contrary, and we are bound to conelude 
that the surety is good and sufficient. 
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It is, therefore, ordered, that the prohibition issued herein be made 
perpetual, and the Judge of the Fourth District Court, parish of Or- 
leans, be ordéred not to proceed further in the suit of Edward Thomp- 
son v. Rosette E. Storrs and husband, and to allow the transcript of 
the record thereof to be sent to the Supreme Court as if the order dis- 
missing the suspensive appeal had not been rendered. 








No. 2452.—Tue Srare on the relation of Rosette E. Storrs v. THE 
JUDGE OF THE FourtH District COURT FOR THE PARISH OF ORLEANS. 
An appeal will lie from an interlocutory order dissolving an injunction on the ground that the 


surety on the injunction bond is not good and solvent, and a writ of mandamus will issue to 
compel the Judge to send up the record. 


PPLICATION for a Writ of Mandamus. Paul EF. Théard, J., in 
pro. per. John A. Grow for relator. 

Wrty, J. This is an application for the writ of mandamus to com- 
pel the Judge of the Fourth District Court to grant a suspensive 
appeal from his order dissolving the injunction in the case of Rosette 
E. Storrs v. Edward Thompson et al. 

The District Judge presents for our consideration two propositions, 
which he insists can only be decided in the negative, and which justify 
the course he has taken in the premises, viz : 

1. “Does an appeal lie from a decision dissolving an injunction, 
when the sole ground tor the dissolution is the insolvency of the surety 
on the injunction bond ?” 

2. “Can your Honors revise my judgments in the matters relative 
to the solvency of sureties?” 

He insists that great detriment will occur in the administration of 
justice if Judges, in the first instance, are not to be the sole judges of 
the sufficiency and solvency of sureties. 

The District Judge, from the evidence, arrived at the opinion that 
the surety was not sufficient, and therefore dissolved the injunction. 

If the opinion of the District Judge be correct, the injunction was 
properly dissolved ; if not, it was improperly dissolved and the relator 
has been aggrieved. ,The relator seeks to have that opinion revised 
by this Court. C. P. 570. 

If the judgments of the courts of the first instance were always correct, 
an appeal would be unnecessary in any case; but for fear of error or 
misapprehension of the law, and the merits of causes, the remedy of 
appeal has been provided to revise the judgments of District Courts. 
C. P. 570, 571, 573, 575. 

The right of appeal is not only given from final judgments, but 
likewise from all interlocutory judgments, when such judgment may 
cause an irreparable injury. C. P. 565, 566, 
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It is quite immaterial upon what ground the judgment is based, 
whether it be upon matters relative to the solvency of sureties or upon 
any other ground, the right of appeal is preserved. Where the law 
has not discriminated, we cannot discriminate, however detrimental to 
the administration of justice. 

The relator in this case moved for an appeal on the ground that the 
order dissolving the injunction caused her an irreparable injury. The 
District Judge said no; “an injunction was ordered to issue in this 
case on petitioner furnishing bond with good and solvent surety. She 
has failed to furnish that surety, therefore there is no injunction, and 
consequently nothing to appeal from. Appeal refused.” 

The learned Judge decided that the surety was not good and sol- 
vent, and therefore dissolved the injunction. The relator wishes to 
have that judgment revised, on the ground that it works her an irre- 
parable injury. 

Under the articles of the Code of Practice to which we have ad- 
verted, she certainly has this right; and in our opinion the proper 
administration of justice requires the right of appeal to be preserved 
in all cases permissible by law. 21 An. 64, 153, and the authorities 
there cited. 

It is, therefore, ordered that the mandamus herein be made peremp- 
tory. 





No. 2137.—Emity HATCHER AND HUSBAND v. JARED R. JACKSON. 


The minor has a ijegal mortgage on the property of the tutor or tutrix to secure the faithful 
administration of his estate. C. C. 3298. 

Where the mother of minor heirs contracts a second marriage without the consent of a family 
meeting, she loses the tutorship, but if she first obtains the consent and approval of a 
family meeting she retains the tutorship, and her second husband becomes the co-tutor to 
the minors by a former marrige. In sucha case the property of the co-tutor is not under 
legal mortgage for the faithful administration of the tutorship. 


PPEAL from the Fifth Judicial District, parish of East Feliciana. 

Posey, J. MeVea & Hunter, and Campbell, Spofford & Campbell, 

for plaintiffs and appellants. Cross d: Hardee, and Race, Foster & E. 7. 
Merrick, for defendant and appellee. 

TALIAFERRO, J. The plaintiff, Emily Hatcher, wife of John Mars- 
ton, alleging that she has a legal mortgage on certain lands of the 
defendant, brings this suit to enforce it. She avers that her right of 
legal mortgage grew out of indebtedness to her during her minority 
by her mother as tutrix and Thomas Davis, her co-tutor. That this 
indebtedness was fixed by judicial decree of the proper tribunal on the 
sixth June, 1866, at $41,165 44, with legal interest, with recognition of 
tacit mortgage in her favor on all the immovable property that belonged 
to the said tutrix and co-tutor during and since the tutorship—a period 
extending from the year 1844. 

93 
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The defendant denies that the plaintiff has the right claimed upon 
the land owned by him, or that she has a legal demand against her 
co-tutors. He pleads that the purchase price of the land now sought 
to be made liable to legal mortgage having been received by plaintiff’s 
mother, acting as administratrix of the estate of Thomas Davis, the 
former co-tutor, and carried into the account and distributed accord- 
ing to a tableau to which plaintiff was a party, the sale was tanta- 
mount to a probate sale relative to her, and the property cleared of any 
claim she might have. He also pleads the prescription of three, four 
and five years. 

It seems that the father of the plaintiff, Horam Hatcher, died in 
August, 1842, when she was less than a year old—that her mother, in 
April, 1844, married Thomas Davis. The plaintiff was sole heir of 
her father, whose succession was worth $16,896, of which $10,400 was 
his separate property, and the remainder community. The principal 
property was a plantation and slaves. Davis took charge of this 
plantation, made crops, shipped and disposed of them in his own 
name, bought and sold property, and was the principal manager of 
Hatcher’s estate for near fifteen years. In 1845 he purchased a tract 
of land of about four hundred acres lying in the parish of East Feli- 
ciana, and sold it in 1858 to the defendant. The right of plaintiff to 
legal mortgage on this land forms the subject of this controversy. 
Judgment was rendered in the court below in favor of the defendant, 
and the plaintiff appealed. 

The prominent question before us in this case is, has the minor a 
legal mortgage on the immovable property of his co-tutor as well as 
on that of his tutor for the faithful discharge of his duties in that 
capacity ? 

A solution of this question is not free from difficulty. Our laws in 
regard to tutorship have been, to a great extent, borrowed from the 
Code Napoleon of France. The interpretation given in France to the 
articles of that Code which treat of the co-tutor clearly establish that 
a tacit or legal mortgage exists upon his property, although it is not so 
expressly announced by that code; and, although article 2115 of 
the Code Napoleon declares that “mortgage takes place only in the 
cases and according to the forms authorized by law,” the articles 
395 and 396 of that code, and articles 272 and 273 of our Civil Code are 
in substance the same, except that in article 272 of our code, in addi- 
tion to rendering the second husband, and the mother who enters into 
a second marriage without being authorized by a family meeting, to 
retain the tutorship, responsible in solidum for all the consequences of 
the maladministration of the tutorship, unduly kept by her, declares 
the estate of the husband tacitly mortgaged as a security for that 
responsibility. 

Article 395 of the Napoleon Code does not declare the estate of the 
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second husband under legal mortgage. The article 272 of our present 
code is taken from the Louisiana Code of 1808, title 8, section 2, article 
10. But that code has no article analogous to article 395 of the Napo- 
leon Code and to article 273 of our present code. It makes no provi- 
sion for cases in which second marriages take place with the sanction 
of a family meeting for the retention of the tutorship by the mother 
after marriage. The compilers of the code of 1825 inserted, after 
article 272 (identical with the article we have referred to in the code 
of 1808), the analogous article 396 of the Code Napoleon. The 
article 273, immediately succeeding the one taken from the old code, 
article 10, page 60, in which a legal mortgage is declared to exist 
on the property of the second husband where the marriage takes 
place without the previous consent of a family meeting, that the 
mother shall retain the tutorship, is in these words: ‘‘ When the 
meeting of the family shall retain the mother in the tutorship, her 
husband becomes, of necessity, the co-tutor, who, for the administra- 
tion of the property, subsequently to his marriage, becomes bound 
jointly with his wife.” This article, we see, does not contain the pro- 
vision of the preceding one relating to the legal mortgage. 

It could not have.escaped te attention of the eminent jurists who 
were engaged in the compilation of our present code that by the inter- 
pretation given by the courts of France to articles 395 and 396 of the 
Napoleon Code, a legal mortgage attaches to the property of the co- 
tutor. Did they, in copying these articles into our code, intend that 
they should have the same construction here that they have in France? 
From one point of view it would seem that they did. But we think 
there are grounds for doubt that such was the intention. The natural 
tutrix of minor children, contracting a second marriage without the 
authorization of a family meeting to retain the tutorship, loses it ipso 
facto. She is no longer tutrix, and there cannot be a co-tutor. In such 
a case the husband is not recognized as a co-tutor. He is rather 
viewed as a trespasser for assuming the administration of minors’ 
property without legal sanction. The mother is deprived of the right 
she enjoyed previous to the marriage. Both are jointly made respon- 
sible if they unlawfully persist in the administration of the minors’ 
estate, and the property of the new husband is declared under legal 
mortgage as an additional safeguard against injury to the minors. 

The case is different when a council of the family retains the mother 
in the tutorship after the marriage. The husband is jointly bound 
with his wife for his proper administration of the property, but his 
estate is not declared to be, on that account, under legal mortgage. It 
is a privilege of a natural tutor to be exempt from entering into bond 
and security. The mother, in that capacity, retains her privilege after 
a second marriage if the assembly of the minor’s relatives accord it to 
her, The extension of the right is presumed to be given upon the 
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confidence of the relatives and friends of the minors in the prudence 
and integrity of the second husband. He becomes, of necessity, as 
the law declares, the co-tutor. Being approved by those whom the 
law clothes with this discretion, it would seem anomalous that he 
should be placed in ano less onerous condition than the one who 
assumes a tutorship without authority. 

If the co-tutor be in all respects a tutor according to the sense in 
which the term tutor is understood, and the functions of the co-tutor 
are equivalent to those of the tutor, then the argument has force that 
the property of the co-tutor is subjected to legal mortgage, because, 
by article 3298 of the Civil Code, a legal mertgage exists on the prop- 
erty of tutors in favor of minors. . 

The functions of the co-tutor would seem to be subordinate, and not 
of a plenary character. They cannot be performed by separate action 
on his part, and only conjointly with those of the tutrix. They proceed 
from and are dependent upon those of the tutrix and cease with them. 
If the tutrix should die during the tutorship, the functions of the co- 
tutor would at once terminate. It is not a distinct and separate office 
independent of any other. It is not enumerated among the different 
kinds of tutorship of which the code treats, but is merely incidental to 
one of the four kinds into which tutorship is divided. 

In the case of Fabre v. Hepp, 7 An. page 7, this court incidentally 
expressed the opinion that where the tutrix had, previous to her 
second marriage, been authorized to retain the tutorship, no legal 
mortgage attached to the property of the co-tutor. 

Legal mortgages are stricti juris. Article 3280 of the Civil Code is 
very explicit on the subject. It declares that ‘‘ no legal mortgage shall 
exist except in the cases determined by the present code.” 

We are unable to find that it is any where clearly and distinctly 
announced by our law that the property of co-tutors is subject to legal 
mortgage, and must adopt, as our decision, the opinion suggested by 
our predecessors in the case of Fabre v. Hepp. 

Entertaining these views, it becomes unnecessary to examine the 
other points of defense. 

It is therefore ordered, adjudged and decreed that the judgment 
of the District Court be affirmed with costs in both courts, 
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No. 2448.—Statre or Louisiana ex rel. BOARD METROPOLITAN PoLice 
v. THE JUDGE OF THE SrxtH District Court FOR THE PARISH OF 
ORLEANS. 


The judgment referred to in article 575 of the Code of Practice, means a judgment that can be 
executed under a writ of jeri facias. 

A judgment making a writ of mandamus peremptory, directing a public officer to pay an 
amount of money in his hands, is not such a judgment as may be executed under a writ of 
ji. fa. From sucha judgment, the judge a quo should grant a suspensive appeal, and fix 
the amount of the bond, without reference to the amvunt of the judgment making the 
writ peremptory. 


re from the Sixth District Court for the parish of Orleans. 
Cooley J. EH. Filleul for relator. 

Howe, J. The relators aver that J. B. Howard applied to the Sixth 
District Court for the parish of Orleans for a mandamus directing 8. N. 
Burbank, their treasurer, to pay to Howard the sum of one hundred 
thousand dollars, amount of Metropolitan Police warrants alleged to 
be held by him. That Burbank, in contempt of the authority and 
resolutions of the Board, consented to the issuing of the writ for the 
sum of seven hundred and thirty-two thousand four hundred and 
twenty-three dollars, alleged to be held by Howard. That on the 
same day, the judgment ordering a mandamus to issue was amended, 
and a mandamus ordered for five hundred and eighty thousand dollars. 

They further aver, that such a large amount of warrants have never 
been exhibited to the Board, or their finance committee ; that there is 
no proof in the record that these warrants have ever been exhibited to 
the Sixth District Court; that the State Treasurer has in his posses- 
sion four hundred and ninety thousand three hundred dollars and 
thirty-five cents of Metropolitan warrants; which amount, udded to 
the sum claimed to be held by Howard, exceeds by many hundreds of 
thousands. ot dollars the total amount of warrants issued, not only for 
the city of New Orleans but for the entire Metropolitan District. 

They claimed the right to take a suspensive appeal from this judg- 
ment, but the Judge refused to grant such an appeal unless they 
would furnish a bond in an amount exceeding by one-half the amount 
which Burbank had been directed to pay, namely, the sum of five 
hundred and eighty thousand dollars. 

The principal reason given for this position by the respondent, is 
that the judgment in question is a money judgment, and that the sus- 
pensive appeal therefrom must be governed by article 575 C. P. and 
the various amendments thereto. 

We find ourselves unable to concur in this view. The money judg- 
ment referred to in article 575, we think to be the same one alluded to 
in article 628, and, more fully, in article 641. It would seem that it 
is alao the judgment referred to in article 3289 C. C., defining the judi- 
cial mortgage. It is expeuted by a writ of fieri facias. It is, when 
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properly recorded, a mortgage on the real estate of the debtor in the 
parish of inscription. To render such a judgment in a summary pro- 
ceeding by mandamus, would be to violate the simplest rules of pro- 
cedure. 

The judgment in this case is an order directed to a public officer to 
compel him to fulfill what is alleged to be a duty attached to his office. 
C. P. 834. It is not, strictly speaking, capable of being executed by 
the sheriff. No writ of possession or of fieri facias can issue. If the 
defendant does not choose to obey the order, he may be arrested and 
imprisoned; but if he chooses to remain in prison, the order will 
remain unexecuted. C. P. 843. 

We are constrained, therefore, to believe that this is a clear case 
where the amount of tLe bond should have been fixed by the Judge, 
but where the law has established no special standard of amount. In 
such a case, the bond offered by the relators in the sum of five hun- 
dred dollars would seem to be amply sufficient, and we think the Judge 
should have allowed, upon that, a suspensive appeal. State v. Judge 
Fouith District Court, 20 An. 108; Blanchin v. Fashion, 10 An. 345. 

The case of State v. Mount, 21 An. p. —, cited by respondent, does 
not conflict with the views above expressed. In that case, the appel- 
lant, Mount, claimed to be exempted from giving any bond whatever 
by the law which exempted the city of New Orleans. If he had given 
a bond like that offered by relators in this case, his appeal would have 
been maintained. 

The same views apply to the other cases in which the relators now 
before us have sought to take suspensive appeals. 

It is therefore ordered, adjudged and decreed, that a peremptory 
mandamus be issued from this Court directing the Judge of the Sixth 
District Court for the parish of Orleans to grant to relators herein sus- 
pensive appeals in the following cases, upon the relators, the Board of 
Metropolitan Police, filing, in each of said cases, an appeal bond, with 
surety, conditioned as the law requires, in the sum of five hundred 
dollars, viz : 

State ex rel. J. B. Howard v. 8. N. Burbank, Treasurer, ete., No. 737 
of the docket of the Sixth District Court ; 

State ex rel. J. Davidson and Hill r. The same, No. 736; 

State ex rel. Pugh v. The same, No. 735; 

State ex rel. Hughes and Dejean v. The same, No. 741; 

State ex rel. Burbank v. Dubueclet, No. 742. 
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No. 1748.—-8. Sinverstewn ¢v. 8. Sree. 


In a suit on a contract of lease, the lessor may show occupancy of the premises, and recover 
rent for the time, although he fails to establish the contract. 


PPEAL from the Fifth District Court for the parish of Orlewns. 
Teaumont, J. TT. A. Bartlette for plaintiff and appellee. Cotton 
& Levy for defendant and appellant. 

Lupetine, C. J. Solomon Silverstein sued the defendant on an 
alleged contract of lease. He has failed to prove the contract for the 
year commencing October, 1867, and ending the thirtieth of Septem- 
ber, 1868, as alleged. The evidence satisties us, however, that defend- 
ant oceupied the house of plaintiff one month, and that one hundred 
dollars therefor would be reasonable rent. 

It is therefore ordered, that the judgment of the District Court be 
avoided and reversed; and that there be judgment in favor of the 
plaintiff against the defendant for one hundred dollars, with five per 
cent, interest thereon from judicial demand, and costs of the lower 
court, with privilege upon the property provisionally seized. It is 
further ordered, that the appellee pay the costs of the appeal. 

Rehearing refused. 


No, 2351.—Tur Strate or Louisiana ex rel. 8. Beipen, Attorney 
General, v. MArKEY, KaAtser, et al. 


A third party, appealing from a judgment, must allege and show a direct pecuniary interest in 
the subject matter of the suit, 

The city of New Orleans has no pecuniary interest in the subject matter of a suit brought under 
the intrusion act, No. 156 of 1868, to determine the rights of parties to seats as Aldermen 
and Assistant Aidermen of said city. 


PPEAL from the Fifth District Court for the parish of Orleans, 

Leaumont, J. Simeon Belden, Attorney General, Wooldridge & 
Thomas and L.. A. Sheldon for relators, appellees. Cotton & Levy, 
E. Bermudez and J. Livingston for defendants. J. PR. Beckwith (City 
Attorney) for city of New Orleans, appellant. 

Lupetine, C. J. The relators have moved to dismiss the appeal 
taken by the city of New Orleans, on the following, among other 
grounds, to wit: 

That the city is without interest, either pecuniary or otherwise, in 
the suit. 

The law grants the right of appeal to any one, though not a party 
to the suit, if he have an interest in the subject matter of the suit. C. 
P, 571. 

But he must allege and show that interest ; and it must be a direct, 
pecuniary interest. 1 N.S. 308; 4 N.S. 342; 4 N.S. 622; 2 Rob. 391. 

The matter at issue is the right to office—whether the relators or 
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the defendants are, under the law, entitled to held the offices of Alder- 
men and Assistant Aldermen. 

In the motion for an appeal, it is alleged “ that the city of New Or- 
leans is interested in this suit, in a sum exceeding five hundred dollars.” 
The nature of this interest is not stated. 

In the affidavit of the Mayor, accompanying the motion for an ap- 
peal, it is alleged “ that the city of New Orleans has a large pecuniary 
interest at stake; that the revenues and property of the city are ad- 
ministered by the Common Council, and that both the property of the 
city of New Orleans and its revenues are valued for the present year 
at over several millions of dollars, and, by law, placed under the con- 
trol of the Council, and would be under the control of W. R. Fish 
and the other informers, if said parties were permitted to exercise the 
duties, and to occupy the seats of Aldermen and Assistant Aldermen, 
in the Common Council of said city of New Orleans. Defendant fur- 
ther says that the city of New Orleans is a political corporation duly 
chartered by law; that said city is interested in this suit in a sum 
exceeding five hundred dollars, and that it is aggrieved by the inter- 
locutory orders and the final judgment herein rendered,” etc. 

We have examined the record in vain to ascertain what the pecu- 
niary interest of the city, in this suit, is. 

What is decided against the city in this suit? What can be decided 
in her favor on appeal ? 

How can any pecuniary interest be said to be involved in this case, 
where there are neither salaries, fees nor perquisites attached to the 
offices of Aldermen and Assistant Aldermen, which are the subjects of 
the suit ? 

But whether there can be any pecuniary value attached to said offices 
or not, it is clear the city has no direct pecuniary interest in the suit. 

It has been decided that, in a suit for something which has an appre- 
ciable money value, the oath of the appellant may supply the omission 
of evidence as to the value of the thing in controversy. 

But we are not prepared to say that the mere affidavit of any one, 
that he is interested in a suit between other parties, will authorize an 
appeal by him. We had occasion to decide otherwise in the suit of 
Samuel Johnson v. The City of New Orleans, on an application of the 
French Society for charity and mutual relief, to compel the Judge of 
the Sixth District Court to grant them an appeal. 2 R. 391; 4.N.S. 
342. 

The Court will notice, ex officio, that there is no order of appeal in 
tavor of the defendants. They did not ask for an order of appeal; . 
the taalt is imputable to them. 2 An. 752; 5 An. 666; 20 An. 193, 

It is ordered that this appeal be dismissed at the cost of the appel- 
lant. 


Rehearing refused. 
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No. 2358.—Mrs. Grorce W. PritcnHarp v. A. J. PARKER. A. J. 
GAuDIN, Intervenor. 
An allegation of damages, unsupported by evidence on trial in the court below, will nct be 


considered 1n estimating the amount in controversy necessary to give the appellate court 
jurisdiction. . 


PPEAL from the Fifth District Court for the parish of Orleans. 
Leaumont, J. MeGloin & Kleinpeter, for plaintiff and appellee. 
G. Fernandez, for intervenor, appellant. 

TALIAFERRO, J. The plaintiff and appellee moves to dismiss the 
appeal in this case on the following grounds: 

1. That the intervenor, who appeals, has fictitiously set up a claim of 
two hundred dollars damages, in order to show, together with the 
amount in dispute (four hundred and fifty dollars), a sum sufficiently 
large to entitle him to appeal. 

2. Appellant has not pointed out in his motion those he intends to 
make appellees. 

3. Danflons, the bondsman of intervenor upon the injunction bond, 
and condemned in solido with him in damages, has not been made a 
party. 

4. There is no one before this court as appellee. 

5. Danflons, the surety on the injunction bond, is surety on the 
appeal bond, and, therefore, the appeal bond is insufficient. 

6. This appeal was taken by motion in open court. The judge has 
failed to fix the amount of the security, nor caused the same to be 
entered on the minutes of the court. 

The intervenor claims a piano seized among the furniture of the 
defendant. He alleges the piano to be worth four hundred and fifty 
dollars, and claims two hundred dollars damages caused him by the 
alleged illegal seizure. He has made no effort whatever to prove 
damages to any amount. We can but consider the amount of damages 
in this case as a subterfuge and evasion, resorted to to give this court 
jurisdiction of a case which, legally and constitutionally, it does not 
possess 

Entertaining this view of the case, it is unnecessary to examine the 
other points in the motion to dismiss. See 9 An. p. 3; 10 An. 282; 16 
L. R. 182; 4 An. 213; 6 An. 735. 

It is therefore ordered, that this appeal be dismissed at the cost of 


appellant. 
94 
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No. 1750.—Mary A. NuGENT v. JOTHAM PorTrTer et al. 


Where a third party pays a judgment to the attorney of the judgment creditor under a writ of 
feri facias, and takes an order of court where the judgment was rendered, on the motion 
of the attorney, subrogating him to all the rights of the judgment creditor in the judg- 
ment, he becomes legally subrogated thereto, and conventional subrogation takes place by 
the act of the attorney. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Leaumont, J. T. A. Bartlette and Frank Haynes, for plaintiff and 
appellee. C. Roselius & Alfred Phillips, for defendant and appellant. 

TALIAFERRO, J. The defendant Potter appeals from a judgment of 
the lower court perpetuating an injunction sued out by the plaintiff to 
restrain him from selling property of hers seized by him under an 
execution issued on a judgment rendered in favor of Josephine La- 
coste v. Mary A. Nugent, to all the rights under which judgment Pot- 
ter claimed to be subrogated. 

The plaintiff contends that the defendant has no subrogation as he 
alleges, to the rights of Mrs. Lacoste in the judgment, and that he 
paid the judgment with money owing to P. 8. Nugent by the city of 
New Orleans; that the payment thus made to Mrs. Lacoste extin- 
guished the debt, and that the plaintiff is no longer liable for it. 

The facts as we find them seem to be that on the twentieth of July, 
1865, Patrick Nugent entered into a contract with the city of New 
Orleans to lay pipe along several streets, designated in the agreement. 
Two days aftewards Potter and Nugent entered into a contract of 
partnership to fulfill this engagement—Potter to furnish the funds 
necessary for the work, and to be reimbursed out of the first payment 
made by the city on the contract with Potter. A notification of the 
partnership contract between Nugent and Potter was made to the city 
authorities. 

We find that in September, 1866, a certified copy by the City Sur- 
veyor, signed by the financial committee, was issued to Nugent, that 
there was due him on his contract with the city five thousand seven 
hundred and cighty-eight dollars. This sum due Nugent by the city 
was seized by Mrs. Lacoste under execution issued on her judgment 
against Mary A. Nugent. Potter paid the amount of this judgment to 
the attorney of Mrs. Lacoste and took an order of court, on the motion 
of the attorney, subrogating Potter to all the rights of Mrs. Lacoste 
under the judgment. 

Potter contends that he is legally subrogated to all the rights of the 
judgment creditor, and that he is also subrogated by the act of the 
attorney of that creditor. 

It is contended by the plaintiff in this case that the act of subroga- 
tion intended by the attorney was posterior to the payment; that, in 
fact, there was merely a receipt given to Potter for the money paid, 
without any thing then stated showing the intention to subrogate him 
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to the rights of the judgment creditor, and also that the attorney was 
without authority to make the subrogation, and on the last ground the 
case in 8 N. S. page 571, is relied upon. 

The position taken by the plaintiff is hardly borne out by the 
evidence. The attorney, as a witness on the part of the defendant, 
said, in answer to the interrogatory, “‘ was the agreement between 
you and Potter reduced to writing?” “No, sir, the only writing is 
what we wrote in court, which is the subrogation and the receipt which 
I gave him; that is the only agreement we ever had about it.” 

We think it clearly established that there was conventional subroga- 
tion in this case. The attorney’s statement that the payment and act 
of subrogation were made at the same time is sufficiently explicit and 
he swears he was authorized by his client to do the act. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that the injunction sued out in this case be dissolved, and that 
the defendant have and recover, in solido, from the plaintiff in injune- 
tion and Dennis Cronan, her surety on the injunction bond, two hun- 
dred and fifty dollars as damages, The plaintiff and appellee paying 
costs in both courts, 

Rehearing refused. 


No. 1927.—Succession of GeoRGE WELLING—On opposition of Exiza 
A. DarneEAL and children. 

The assets of a partnership of which the deceased was a member cannot be made liable for the 

privileged claim of one thousand dollars allowed by the statute of 1852 to the widow and 

heirs of the deceased partner, until the debts of the partnership are paid and a division of 


the assets are made between the partners,' The decision in the succession of Cyrus W. 
Stauffer (ante page 520), reaffirmed. 


gps from the Second District Court, parish of Orleans. Duvig- 
neaud, J. O. Roselius & Alfred Phillips, for administrator, ap- 
pellant. Cotton & Levy, for widow and heirs, appellees. 

LupELINnG, C. J. The appellees oppose the account of the adminis- 
trator and claim the benefit of the homestead act of 1852, which grants 
to the widow or legal representative of the children of the deceased 
one thousand dollars out of his succession, if they be in necessitous 
circumstances. 

The deceased left individual property which realized one hundred and 
twenty-two dollars and forty-nine cents. This was absorbed by the 
privileged debts due by the succession. 

The fund now sought to be distributed arises from partnership 
property. The individual members of the firm have only a residuary 
interest after the copartnership creditors have been paid, and the firm 
being insolvent, no part of these funds entered into the succession. 
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We had occasion to decide this recently in the succession of Cyrus W. 
Stauffer. 21 An. 520. 

For the reasons stated in that case, it is ordered that the judgment of 
the District Court recognizing the claim of Eliza A. Darneal and chil- 
dren as a privileged claim be avoided and reversed, and it is ordered 
that their opposition be dismissed with costs in both courts. 

Mr. Justice Wyly dissenting. See dissenting opinion in the succes- 
sion of Cyrus W. Stauffer published at page 604 of these reports. 








No. 1718.—MEGIBBEN & BROTHER v. J. MOORE WILLSON. 


A verbal promise to pay a promissory note after prescription has accrued, will not work an 
interruption of prescription. To establish the interruption, the evidence must show that 
the promise was made before prescription was acquired. 

After a note is prescribed, only written evidence is admissible to prove a renunciation. Acts of 
1858, No. 208. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Leaumont, J. George L. Bright, for plaintiffs and appellants. 
Hornor & Benedict, for defendant and appellee. 

Wyty, J. This suit is to recover the amount of two promissory 

notes. The defense is general denial and the prescription of five years. 
_ The notes matured on first April and first June, 1861. The defend- 
ant was cited on sixteenth April, 1867. 

The witness John Henderson testified that the defendant Willson 
was absent in the Confederate lines during the whole war, returning 
here in 1866. ‘‘ When he returned I asked him to pay the two notes. 
He promised to pay them, and regretted that he had not done so before 
he left in Confederate money. That was, I think, in 1866.” 

This is the only evidence in the record to establish the renunciation 
of prescription, which had accrued before the action was instituted. 
The notes were upon their faces prescribed, presumed paid; and to 
recover, it was incumbent on plaintiff to overcome this presumption 
by proof of interruption of prescription before it had accried, or by 
legal proof of the renunciation thereof after it had acerued. 

The last of the notes was prescribed on first June, 1866. Plaintiff 
has not proved an acknowledgment or any interruption of prescription 
prior to that period. The evidence of the witness Henderson, who 
thought it was in the year 1866 he conversed with the defendant, and 
he promised to pay the notes, etc., does not establish with certainty 
the interruption of prescription or acknowledgment of the claim before 
the period of prescription had arrived. The conversation to which the 
witness alludes, if it really occurred in 1866, as he thinks, might have 
occurred after the first June. 

The verbal promise to pay after the lapse of the period of pre- 
dérlption, did not operate a renunciati#h thereof: 
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The fourth section of act No. 208, of the acts of 1858, declares parol 
evidence inadmissible to prove a promise to pay a written obligation, 
when prescription has already accrued. 14 An. 27. 

Therefore, evidence of the character offered in this case cannot 
establish the renunciation of the prescription 6f the notes. It did not 
establish an interruption, because it did not prove the verbal promise 
to pay occurred prior to the lapse of the period of prescription. 

It is therefore ordered, that the judgment of the court a qua, dis- 
missing the demand of plaintiff, be affirmed with costs. 





No. 1783.—Burke & Co. v. Epry & PincKarp, ete. WILLIAM 
GOLDING, appellant. 


Objections to the reception of testimony on trial in the lower court will not be noticed in the 
appellate court, unless the objections are embodied in a bill of exceptions to the ruling of 
the judge admitting the evidence. 


When the appeal is taken for delay only, damages will be given against the appellant for frivolous 
appeal. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Teaumont, J. George W. Christy, for plaintiff and appellee. 
W. H. Hunt and EF. C. Whitney, for defendant and appellant. 

Hower, J. William Golding has appealed from a judgment rendered 
against him as indorser of a promissory note. Upon the trial his 
counsel objected to certain testimony, but reserved no bill of excep- 
tions to the ruling of the Judge admitting the same. The objection 
cannot be noticed. Succession of Prevost, 4 An. 347; West v. his 
creditors, 4 An. 447; Gray r. Thomas, 18 An, 412. 

The appeal seems to be frivolous, and to have been taken for delay 
merely. 

It is therefore ordered, that the judgment appealed from be affirmed 
with costs, and with ten per cent. damages for frivolous appeal. 


~——-~ 


No. 1757.—Francis Wi.Luis cv. FREDERIKA Kern, Widow of Joun 
Rvs. 


In a suit to enforce a written notarial contract of sale, the certificate of marriage is admissible to 
show that the vendor is a married woman, and where the notarial act is alleged to have been 
procured by fraudulent and deceptive practices, its declarations may be contradicted by 
parol testimony. 2 An. 92, 458, 908; 4 R. 508. 

The husband cannot be a witness for or against his wife in a litigation to which she is a party. 
Acts of 1867, p. 269. 

The dying declarations of a party who acted as interpreter for the vendor at the paseage of a 
notarial act of sale, are not admissible in evidence on the trial of a suit to enforce the con- 
tract. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Leaumont, J. B. Egan and L. Madison Day, fox plaintiff and 
appellant. Dalsheiner & Buek, for deferidant and appellee. 
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LupeE.inG, C.J. This isa petitory action to recover a lot of ground 
with improvements and rents. The defendant admits that she is in 
possession of the property, but avers that she is the owner thereof. 
She avers, further, that her signature to the act was obtained through 
fraud and deceit; that she believed she was making a testament at the 
time the act under which the plaintiff now claims was signed; that 
there was no price or consideration given for the property ; and that at 
the time she signed the act she was a married woman, and was un- 
authorized to contract without the authorization of her husband, or, in 
his absence, of the judge. 

The plaintiff took five bills of exceptions during the course of the 
trial. 

The first is to the admission of a certificate of marriage, to show that 
the defendant was a married woman. The evidence was properly 
received. The second and third bills taken were to the exception of 
the testimony of Charles Klar, on the ground that a husband cannot 
testify in favor of or against his wife. The evidence should have been 
excluded. Act of 1867, p. 269; art. 2260 C. C. 

The fourth bill of exceptions was to permitting the defendant to 
prove that she was a married woman, because she would thereby con- 
tradict her declarations in a notarial act. 

The defense set up in this case is that this notarial act was procured 
through fraud and deception; that she intended to make a testament ; 
whereas, this act was imposed on her instead by the machinations of 
the plaintiff and the person who acted as interpreter between defend- 
ant and the notary. 

Under these circumstances, it was proper to permit the defendant 
to prove that the declarations in the act were untrue. She could have 
made a will without the authorization of her husband, but not a sale. 
4 La. 352; 6 La. 258; 19 La. 431; 2 An. 92, 458, 908; 4 R. 508; Greenl. 
Evidence § 284. 

The fifth bill of exceptions is to the admissibility of the testimony of 
Alexandre Dreste as to the dying declarations of Mrs. Leidinger, who 
acted as interpreter for the defendant at the notary’s, when the act in 
question was passed, on the ground that it is hearsay evidence. 

The objection should have been sustained. Greenleaf Ev. § 156. 

The evidence in the record proves that, at the date of the act of sale 
under which the plaintiff claims, the defendant was a married woman ; 
that she was unauthorized by her husband or the judge to make the 
sale; that she intended to make, and believed she had made a will, 
when she signed the act of sale, and that her signature to the act was 
procured by fraud and deceit. 

It is therefore ordered and adjudged, that the judgment of the dis- 
trict judge be‘affirmed, with the costs of appeal. 

Rehearing refused. 
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No. 2062.—Srate or Louisiana v. A. CASSARD. 


State warrants drawn by the Auditor of Public Accounts are receivable in payment of taxes or 
licenses and a party depositing them with the collector is exempt from the payment of 
interest, costs or damages from the date of such deposit. Act No. 1 of 1869. 


PPEAL from the Seventh District Court for the parish of Orleans. 
Collens, J. Breaux & Fenner, for plaintiff and appellee. H. C. 
Dibble, for defendant and appellant. 

Howe .., J. The defendant having been sued for the tax on his 
occupation for the year 1868, deposited in court the amount thereof in 
certificates of indebtedness of the State of Louisiana and also in war- 
rants of the Auditor on the State Treasurer, and asked the court to 
order the tax collector to receive one or the other in full discharge of 
the demand. The District Judge refused his prayer and rendered 
judgment against him for the sum claimed, and he has appealed. 

It has been settled in the case of the City National Bank v. F. C. 
Mahan, just decided, that these “certificates” are bills of credit, 
emitted by the State in violation of section 10, article 1, of the Federal 
Constitution, and therefore illegal. 

As to the warrants, act No. 1 of the Legislature of 1869, passed after 
the institution of this suit, authorized and required the tax collectors 
to receive in payment of the taxes due the State all warrants issued or 
to be issued by the Auditor, and the deposit in this case of the 
warrants may be deemed as made at the date of said law. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendant authorizing and re- 
quiring F. C. Mahan, tax collector, and representing the State herein, 
to receive in payment of the license tax herein sued for the warrants 
deposited by the defendant in the lower court. The defendants to pay 
the costs up to the fourth January, 1869, as the date of his deposit. 





No. 2038.—City NATIONAL Bank v. F. C. MANAN, State Tax Collector. 


The title of the act of the General Assembly approved eleventh of July, 1868, entitled “An 
Act relative to the finances of the State,’’ is sufficiently explicit to embrace the objects of 
the statute. The title of a law is not to be strictly construed; Neither is the above quoted 
act retroactive in its effect. 

The certificates of indebtedness or notes authorized by the act of the General Assembly, ap- 
proved ninth of February, 1866, are bills of credit and are issued in violation of section 10, 
of article 1, of the Constitution of the United States. 

These certificates of indebtedness or bills of credit having been issued in violation of the 
prohibitions in the constitution of the United States, are not receivable for taxes or other 
public dues to the State. 

The act of the General Assembly approved ninth of February, 1866, entitled ‘‘ An Act to author- 
ize the issue of certificates of indebtedness, and of bonds for the funding of the same,”’ is 
in conflict with article 1, section 10, of the Constitution of the United States, and is there- 
fore void. 


PPEAL from the Fifth District Court for the parish of Orleans. 

Leaumont, J. James B. Eustis and C. B. Buddecke, for plaintiff 

and appellant. Simeon Belden, Attorney General, H. C. Dibble and 
J. B. Robertson, for defendant and appellee. 
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LupeE.inG, C.J. The plaintiff obtained an injunction to restrain 
the tax collector from selling his property to pay thirteen hundred and 
sixty-five dollars and twenty-five cents, in United States currency. 
He alleges that, by virtue of an act of the General Assembly of the 
State of Louisiana, approved ninth February, 1866, the State of Lou- 
isiana issued certain notes, and made them receivable in payment of 
all debts due to the State. That he has offered to pay to the collector 
the amount of his taxes with said notes, but that the collector refuses 
to receive them, and demands payment in United States currency in 
conformity with the provisions of the act entitled ‘‘ An Act relative to 
the finances of the State,” approved eleventh July, 1868. The City 
National Bank alleges that this act is unconstitutional because its title 
does not indicate its object: because it is retroactive in its effects ; 
because it violates section 1, article 10 of the Constitution of the 
United States, by impairing the obligation of the contract created by 
the act of February, 1866. 

It is urged in this court in addition to the grounds above stated why 
the injunction should be perpetuated, that the act, by virtue of which 
the collector seized, and was proceeding to sell, the property of plain- 
tiff, is unconstitutional, because it confers executive and judicial 
powers on the collector. We are not prepared to say that the act 
entitled ‘an act relative to the finances of the State” is obnoxious to 
the provisions of article 114 of the constitution of this State. The 
title might have indicated more exactly the object of the law, ‘ but 
the title of a law is not to be strictly construed; if it state the object 
according the understanding of reasonable men, it satisfies the consti- 
tution.” 6 An. 605. Neither is the law retroactive. Frellsen v. 
Mahan, tax collector. 21 An. 102. 

But if the act approved ninth February, 1866, be valid, the plaintiff 
had the right to pay the taxes due by him to the State of Louisiana 
with the notes or bills issued under that act. It declares that “the 
said certificates shall be payable twelve months after date, without 
interest, and receivable for all State taxes or other public dues, as well as 
for the sale of public lands.” Section 2, acts of 1866, page 8. 

The effect of the act of 1868, before mentioned, if enforced, will be 
to impair the obligation of the State, created by the act of 1866. 

We must, therefore, determine the question raised by the defend- 
ant, whether or not the act entitled ‘‘ An Act to authorize the issue of 
certificates of indebtedness and of bonds for the funding of the same,” 
passed in 1866, is valid—for “the courts will not lend their aid to 
enforce a contract, or give effect to a law, founded upon a violation of 
the Constitution.” 

The language of the Constitution of the United States is “no State 
shall emit bills of credit.” Article 1, section 10. 

In the case of Craig et al. v. The State of Missouri, the Supreme 
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Court of the United States said “bills of credit signify a paper 
medium, intended to circulate between individuals and between gov- 
ernment and individuals, for the ordinary purposes of society.” In 
Briscoe v. Bank of the Commonwealth of Kentucky (11 Peters 315), 
the Supreme Court said: ‘“ The definition then, which does include all 
classes of bills of credit emitted by the colonies or States, is a@ paper 
issue by the sovereign power, containing a pledge of its faith, and designed 
to circulate as money.” This definition was approved of by the same 
court in Darrington v. The State Bank of Alabama. 13 Howard 17. 

Both of these definitions embrace the certificates in question. 

They were issue: by the State. 

Section 1 of the act of 1866 provides “ that it shall be the duty of 
the Governor, and he is hereby empowered to issue, on behalf the State, 
from time to time, for the purpose of paying the current expenses of 
the State, in accordance with appropriations therefor, according to 
law, a sum not exceeding two millions of dollars in certificates of in- 
debtedness.” 

That they were issued on the faith of the State is apparent on the 
face of the certificates : 





“NEW ORLEANS, LovIsIaNa, May 23, 1866. 

It is hereby certified that five dollars is due by the State of Louisiana 
to bearer, and the State Treasurer is hereby directed to pay the same 
twelve months after date. 

(Signed) “H. PERALTA, Auditor. 

“« Approved : 

ApAM GIFFEN, Treasurer.” 

Indorsement—* This certificate is receivable in payment of all State 
dues and for sale of public lands, and is fundable, at the option of the 
holder, in State bonds, bearing six per cent. interest per annum, 
payable semi-annually, in accordance with the provisions of an act of 
the Legislature approved ninth February, 1866.” 

That they were designed to circulate as money is manifested by the 
act of the Legislature as well as by the certificates themselves. 

The act aforesaid declares the certificates are to be issued ‘ for the 
purpose of paying the current expenses of the State.” Section two 
declares ‘‘ that the Governor shall determine the denomination and 
form of the certificates ; that they shall be printed and engraved under 
his direction and control, etc., and that they shall be receivable for 
all State taxes or other public dues, as well as for the sale of public 
lands.” They were issued in sums of five, ten and twenty dollars in 
the similitude of ordinary bank bills, and they were actually circulated 
as money 

We are constrained, therefore, to declare that said certificates were 
bills of credit, and that the act number five of the General Assembly 
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of the State of Louisiana, entitled ‘‘ An Act to authorize the issue of 
certificates of indebtedness and of bonds for the funding of the 
same,” is null and void, being in contravention of section ten of 
article one of the Constitution of the United States. 

We deem it not improper to remark that, by the act No. 114, of 
1868, the General Assembly of the State has provided for the redemp- 
tion of these State notes by the imposition of the one per cent. tax 
for which they are made receivable. 

It is therefore ordered and adjudged that the judgment of the Dis- 
trict Court be affirmed with costs of appeal. 


No. 1780.—Juan Garcra Y Mora v. Jonn C. Kuzac et als. 


Under the act of March 29, 1865, the Fourth District Court of New Orleans was without juris- 
diction to issue an injunction against the execution of a judgment of a justice of the peace, 
the Third District Court of New Orleans having exclusive jurisdiction over such cases by 
this act. 

The institution of a suit in a court that has no jurisdiction is null, and the subsequent investi- 
ture of jurisdiction will not cure the nullity. 


PPEAL from the Fourth District Court of New Orleans. Théard, J. 
Collens & Wooldridge, for plaintiff and appellant. C. FE. Schmidt 
and John H. Rees, for defendants and appellees. 

TALIAFERRO, J. For an alleged illegal and vexatious seizure and 
advertisement of sale of the plaintiff’s stock of merchandise by the 
defendant, acting as constable of the Second Justice of the Peace of 
New Orleans, and under color of a jieri facias issued on a judgment 
rendered by said second justice in a suit entitled H. Blaize & Co. v. 
Canales, the plaintiff sued out a writ of injunction staying the pro- 
ceedings complained of, and praying against the seizing creditors, 
Blaize & Co., judgment for one thousand dollars as damages. This 
injunction suit of the plaintiff was brought in the Fourth District 
Court, the petition being filed on the tenth of February, 1868. The 
defendants excepted to the jurisdiction of the court, and the exception 
was sustained, the injunction dissolved and the suit dismissed. 

From this judgment the plaintiff appeals. 

This suit was commenced prior to the adoption of the present Con- 
stitution, and by the law in force at that time the Third District Court 
of New Orleans had exclusive jurisdiction of cases of this kind. For 
by the act approved March 29, 1865 (Acts of 1864 and 1865, p. 84, sec. 
10), it was provided that “in all cases where a party shall have cause 
to complain of any judgment by a justice of the peace, or act of any 
constable of a justice of the peace or his deputies, and shall think 
proper to apply to a higher court for relief, by writs of injunction, 
mandamus, sequestration, action of nullity, or otherwise, it shall be 
to this court only that he shall apply for relief.” 
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But it is contended on the part of the appellant that since the trial 
of the case in the court below, that court or its successor, the present 
Fourth District Court, has become vested with jurisdiction of the case, 
and the Third District Court or its successor deprived of all jurisdic- 
tion except that of appeals from justices of the peace, and therefore it 
would be vain to dismiss this suit. 

We do not concur in this view of the case. The institution of a suit 
in a court without jurisdiction is null, and the investiture of that 
court with jurisdiction at a subsequent period has no effect to cure 
that nullity. We think the suit was properly dismissed. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, the appellant paying costs in both 
courts. 





No. 2449.—Strate or Louisiana ex rel. Wi_tt1AM A. FRERET v. GEO. 
M. Wick LIFFE, Auditor, etc. 


The appeal will be dismissed when the failure to make proper parties to the appeal is im- 
putable to the appellant. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Leaumont, J. A. & M. Voorhies, for relator, appellee. S. Belden, 
Attorney General, for defendant and appellant. 

Hower, J. A motion has been made to dismiss the appeal taken 
herein by the State, a third party interested, on the ground that the 
defendant in the judgment has not been made a party appellee. The 
appeal was taken by petition of the Attorney General, which prayed 
that the relator be cited, but contained no prayer for the citation of the . 
defendant. The necessary parties not being before us, and this defect 
being the fault of the appellant, it is ordered that the appeal herein be 
dismissed. 


No. 2366.—Srate or Louisiana ex rel. James P. SULLIVAN et als., v. 
Wituiam 8S. Mount et als. N. C. KENDALL, appellant. 
In a controversy for office under the intrusion act, a third party, not holding or claiming the 
office in dispute, cannot appeal from the judgment ot the court a qua. 
PPEAL from the Fifth District Court for the parish of Orleans. 
Leaumont, J. Billings & Hughes and C. 8S, Rice, for appellant, 
H. D, Ogden and A. & M, Voorhies, for appellees, 
Wyuy, J, The Attorney General, on the information of James P, 
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Sullivan and others claiming to be members of the ‘‘ Board of School 
Directors for the city of New Orleans,” under act of tenth March, 1869, 
instituted this proceeding against the defendants under act No. 156 of 
the acts of 1868, commonly known as the “ intrusion act,” alleging 
that the defendants have intruded into or unlawfully hold and exercise 
the office of ‘‘ Board of Directors of the Public Schools of the city of 
New Orleans,” which said office it is averred belongs to said informers, 
James P. Sullivan and others, together with all the books, papers and 
other property pertaining thereto. The court a qua gave judgment 
for the defendants, from which plaintiff took no appeal. N.C. Ken- 
dall, however, claiming to be the secretary of the ‘‘ Board of School 
Directors of the city of New Orleans,” organized under the act of 
tenth March, 1869, took a devolutive appeal, alleging that his salary is 
$1800 per annum, ‘‘and that he has an interest of more than five hun- 
dred dollars pending on the result of this suit.” 

The case is now presented on a motion to dismiss the appeal on 
various grounds ; the most important ones seem to be, viz: 

First—The want of jurisdiction, the matter in dispute not exceeding 
five hundred dollars, and appellant’s interest in the matter in dispute 
not exceeding five hundred dollars. 

Second—That as the proceeding is by the State under the “ intrusion 
act,” no appeal can be taken by N. C. Kendall, a third person. 

It is quite evident that the motion to dismiss is well taken. 

What is the matter in dispute ? 

It is the office of School Directors, and books and papers and other 
property pertaining thereto. 

To these the appellant sets up no claim whatever. 

His office, secretary of the board, is not in dispute. 

From his own statements we cannot perceive that he has any in- 
terest whatever in the matter. 

It is therefore ordered that this appeal be dismissed at appellant’s 
costs. 


No. 2362.—Joun Marks & Co. v. S. HERMAN. 


The appeal bond must be madé payable tothe clerk of the court from which the appeal is 
taken. The appeal will be dismissed if the bond is not so taken. 


~~ from the Fifth District Court for the parish of Orleans. 
Leaumont, J. Cotton & Levy, for plaintiffs and appellees. Cooley 
& Phillips, for defendant and appellant. 
Howe tt, J. A motion is made to dismiss the appeal in this case on 
the ground that the appeal bond is not made in favor of the clerk of 
the court, as the law requires, 
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The motion must prevail. Art. 575 C. P. as it now exists, requires 
that “appeal bonds, in all cases of appeals, shall be made payable to 
the clerk of the court which rendered the judgment appealed from,” 
and gives any appellee interested in the appeal recourse on such bond 
against the appellant and his securities. 

There is no room for construction. The bond in every appeal must be 
made payable to the clerk. If not made payable to him, as in this 
case, the bond is not such as the law prescribes. 

It is therefore ordered that the appeal herein be disinissed with 
costs. 


No. 2473.—R. S. SANDIDGE v. J. S. SANDERSON, and J. S. SANDERSON v. 
R. 8. SanpipGe. (Cumulated.) 


Where a contract of sale of land, slaves and personal property was made for part cash and 
part credit, for which promissory notes were executed by the purchaser, due at different 
periods of time before emancipation, and a portion of the notes for the credit price have 
been paid, the purchaser of the property for which the notes were executed, is only bound 
to pay that portion of the outstanding notes after emancipation which is found to be due 
on the land and personal property, in the proportion of the value of the land, slaves and 
personal property in the original contract of sale. 

The holder of a mixed obligation, the consideration of which is part land and part slaves, can 
not recover that portion for which slaves formed the consideration. Constitution, art. 128. 


PPEAL from the Tenth Judicial District Court for the parish of 
Bossier. Weems, J. Nutt & Leonard, for plaintiff and appellee. 
S. T. & A. D. Land, Griffin & Snyder, for defendant and appellant. 

Wyty, J. In 1858 Sandidge sold to Sanderson a certain tract of 
land, personal property and slaves for the price of $18,000, estimating 
the land and movables at $9000, and the value of the slaves also at 
$9000. The purchaser paid 86000 cash, and gave his four several 
promissory notes for $3000 each, bearing iuterest, in evidence of the 
balance of the price, securing the payment thereof by special mortgage 
on the land and slaves. 

All of said notes were subsequently paid to the vendor, except the 
last one, which became due on first May, 1862. This last installment is 
the subject of the present litigation. Upon it Sandidge sued out an 
order of seizure and sale; and Sanderson enjoined it upon various 
grounds. The most serious one is the alleged failure of consideration 
by reason of emancipation. Plaintiff in injunction contends that he 
has already paid far more than the value of the land and personal 
property which was only estimated at $9000. That, having already 
paid $15,000, if he is compelled to pay the last installment of $3000, 
or any part thereof, he will be compelled by the court to discharge an 
obligation for the sale of persons, in contravention of article 128 of the 
Constitution of this State. 

The subsequent transactions, partnerships and amicable partition by 
notarial act between the parties to this litigation did not embrace the 
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note involved in this suit and did not discharge the obligation. We 
therefore deem it unnecessary to enter upon the discussion of matters 
which, from the evidence, appear to be irrelevant to the main issue 
presented in this case. 

At the time of the proclamation of emancipation there existed a 
legal obligation evidenced by the note for $3000, upon which this suit 
is founded. It was for the balance due by Sanderson to Sandidge for 
the purchase of land, personal property and slaves. It was the de- 
ferred payment, one of the installments evidenced by note given at 
the time of the sale in 1858. If that note had been for slaves pure 
and simple, there would be no question that the obligation would be, 
considered discharged, or at least could not be enforced by reason of 
emancipation and article 128 of the State Constitution. But what is 
the character or consideration of that obligation, regarding it as one of 
the installments, deferred payments, of the whole debt ? 

The debt was half for slaves, half for land and movables. There 
were four notes issued. Can we say any one of the notes was specially 
intended to represent the debt for the slaves? Did the parties desig- 
nate that certain notes were for slaves and certain others for lands? 
If so, the question might stand on a different basis. 

The consideration of the debt was mixed. It was divided into con- 
venient installments without designating the consideration of either 
of the notes. Can we now say that the three notes paid before emanci- 
pation were for the land and personal property, and that the remain- 
ing one, now in suit, was purely in evidence of the slave part of the 
debt? 

In other words, shall we now make for the parties an imputation 
of the payments made before the rebellion, when it is perfectly evi- 
dent that no special imputation nor any imputation whatever was 
intended by the parties? The payments made prior to emancipation 
were simply in discharge of the whole debt pro tanto. The original 
obligation had been so far discharged that Sanderson only owed San- 
didge a debt of $3000 for land, movables and slaves, the value of the 
slaves making up half the debt. The relation of the parties was just 
the same as if Sanderson owned all the property except one undivided 
share for which he owed Sandidge the $3000. The doctrine of imputa- 
tion has no bearing on the case. It must be made by the parties or by 
the law in force at the time of payment. It was not made by the 
parties, and the law in force at the time recognized the validity of a 
slave consideration. 

Under the then existing law, the slave was as valid an object of a 
contract as any other. The purchaser, when he paid the $6000 and 
made the notes, and afterward paid them all but the one in suit, did 
so in discharge of his obligation for the slaves as well as the land, 
He had contracted an obligation far them both; and he undoubtedly 
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intended to make the payment and did make the payment as a pro 
tanto discharge of the whole debt. 

In the midst of a great rebellion, jeopardizing the life of the nation, 
the sovereignty of the United States demanded emancipation. The 
slave was taken for a soldier to fight its battles and maintain its para- 
mount authority. A great public emergency thus destroyed slavery, 
the object, in whole or in part, of numerous unexecuted contracts in 
this State. In organizing government under the reconstruction acts, 
the sovereign power of this State took into consideration the equity 
existing between debtor and creditor in the slave contracts remaining 
unexecuted, and it imbedded in fundamental law a perpetual inhibition 
against the enforecments of contracts of that character by the courts 
of this State. 

Whether emancipation by the paramount authority of the United 
States discharged the obligations for slaves or not, the remedy or power 
to enforce them has been withheld from the courts of this State. 

We do not think the plea of failure of consideration by eviction or 
the doctrine of warranty has any application to this case. Eviction 
by emancipation is not such failure of consideration as the vendor was 
bound to warrant against. In the contract of sale the clause “war- 
ranted slaves for life” meant that they were such by the laws in force 
at the time and not statu liberi. It would be beyond the power of the 
vendor to warrant against superior force or the acts of the sovereign. 

In our opinion the doctrine of immorality is also inapplicable. The 
validity of the contract must be measured by the law in force at the 
time of its inception. Slaves were lawful objects of contracts in 1858, 
when the one under consideration was made, and we can not, with 
propriety, now say that that which was at the time lawful has tainted 
the contract with immorality. The morality of a contract, as well as its 
legality, must be tested by the laws in force at the time it was made. 
If the contract was then moral it could not be rendered immoral by 
subsequent laws. Laws provide only for the future. They govern 
and regulate contracts made after their enactment. Payments made 
prior to the rebellion, if there be legal imputation, must be imputed by 
the laws in force at the time, Their imputation can not be regulated 
by posterior laws. Our laws, now prohibiting the sale of. persons, and 
making it immoral, can not apply as tests of morality to contracts of 
the past, nor can they regulate the imputation of payments made prior 
to the rebellion. The title to the slaves was then no more precarious 
than that to the land. The slave part of the consideration was then 
no more immoral than the other part of the consideration. The slave 
part of the debt was as binding and obligatory as the part for the land 
and movables. Hence the law at the time made no imputation 
whatever. 

We deem it useless to discuss the question whether emancipation 
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discharged obligations for slaves or not. Article 128 of the Constitu- 
tion prohibits the courts of this State from enforcing them. 

The main question for consideration is, how shall we apply the pro- 
hibitory clause of the Constitution to contracts of the character pre- 
sented in this case, where the consideration was mixed, part slaves 
and part land and movables ? 

Shall we refuse to enforce the whole debt, or shall we only refuse 
to enforce the slave part of the debt? The prohibitory clause of the 
Constitution should be construed strictly. We can only refuse to en- 
force the slave part of the debt. The debt was originally half for 
slaves and half for other property. The payments prior to the rebel- 
lion can not fairly be imputed to that part of the debt for land and 
movables. We can not presume the parties intended to apply pay- 
ments to the amount of $15,000 to that part of the debt which was 
only $9000. The payments were obviously made in discharge of the 
whole debt pro tanto. The remaining note on which this suit is based 
therefore evidences a debt the consideration of which was half slaves 
and half land and movables. We are of opinion that the plaintiff, 
Sandidge, should have judgment against the defendant, Sanderson, for 
half the amount of his demand, and that his mortgage should be 
recognized and rendered executory. 

It is therefore ordered that the judgment of the court below, de- 
creeing to plaintiff the full amount of his demand, be avoided and 
reversed ; and it is now ordered that the plaintiff, Richard S. Sandidge, 
recover judgment against the defendant, James S. Sanderson, in the 
sum of fifteen hundred dollars with eight per cent. per annum inter- 
est thereon from the sixteenth January, 1858, subject to a credit of 
one hundred dollars, paid on second March, 1863. It is further ordered 
that the mortgage herein be recognized and rendered executory on the 
following described lands to wit: The northeast arid southwest quar- 
ters of the northeast quarter of section No. 2 in township No. 18, north 
of range No. 13 west, containing eighty-four and thirty-four one hun- 
dredth acres; the southeast quarter of section No. 2, same township and 
range, containing forty-one and sixty-seven one hundredth acres ; the 
southeast quarter of the southeast quarter of section 35, in township 
19, range 13, containing forty acres, and the southwest quarter of 
section 36, township 19, range 13, containing 160 acres, with all the 
buildings and improvements thereon. All of said lands being situated 
in the parish of Bossier and State of Louisiana. That said lands be 
sold to satisfy the judgment herein and costs hereof. It is further 
ordered that the plaintiff pay the costs of this appeal. 


Justice Taliaferro, concurring : 


I concur in the main, in the opinion of the majority of the court. 
In resisting the plaintiff’s demand, the defendant avers that the con- 
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sideration of the notes sued on, being in part for the price of slaves, 
and to that extent reprobated by law, as being against good morals 
and public policy, the entire contract is vitiated and consequently nul! 
and void. He moreover contends that the payments he has heretofore 
made under the contract, can only be applied to the value of the land 
which has thus been paid for, and that there remains nothing due the 
plaintiff. That as the law repudiates that part of the consideration 
which relates to the slaves, it will not impute the payments to the 
price of both land and slaves. 

The principles and spirit of the decision in the case of Wainwright 
v. Bridges, 19 An. p. 234, is invoked to sustain the main ground of the 
defense, and various authorities are cited to show that if any part of 
the entire consideration of a contract is illegal and against sound 
morals or public policy, the whole is null. 

This doctrine that the nullity arising from the illegality of a part of 
the consideration of a contract operates the nullity of the whole, is, I 
imagine, in the general well settled. 

“If any part of the entire consideration for a promise, or any part of 
an entire promise not in its nature capable of separation, be illegal 
either by common law or by statute, the whole agreement is void.” 
Chitty on Contracts, page 692. 

‘*A distinction has been taken in the books between a deed or con- 
dition void in part by the statute, and the case of such an instrument 
being in part void at common law. . . * ‘ * 
. . ° But this distinction cannot be supported; and a 
contract is void in toto if a part of it is illegal either by virtue of a 
statute or at common law.” Chitty on Contracts, page 693. 

‘* There are, however, instances in which the invalidity of a part of a 
deed, even by virtue of a statute, has been held not to destroy the 
whole; and the remainder, being legal and distinct, and capable of 
separation from the illegal provision, has been allowed to stand, there 
being no express words i the act to render the whole void.” Ibidem, 
page 693. 

“If any part of the entire consideration of a contract is illegal, as 
against sound morals or public policy, the whole is void.” 6 Dana’s 
Reports, page 91. 

“Where the consideration of an agreement is in violation of a 
statute, no action can be maintained upon it by either party.” 17 
Massachusetts Reports, page 258. 

“‘ An action cannot be sustained in the courts of a State on an agree- 
ment entered into in violation of the laws of the United States or of 
the laws of the particular State.” 4 Dallas, page 298. 

This general doctrine is recognized in Parsons on Contracts, vol. 1, 
page 455 et sequentes, vol. 2, page 673; 2 Pothier on Obligations, page 
16; 9 Iowa Reports, page 384. 
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Where, however, the illegal part of the consideration is ascertainable 
with sufficient certainty, and may be separated from the illegal part, 
there seems to be no sound reason why the contract should not be en- 
forced to the extent to which the consideration is legal. This prin- 
ciple has often been acted upon. 

In the case of Greenwood v. Curtis, 6 Mass. Repoits, page 358, a 
contract was entered into on the coast of Africa by which one of the 
parties, in consideration of a cargo of merchandise received, obligated 
himself to deliver to the other party one hundred and fifteen slaves. 
A part only of the slaves were delivered. Upon an account stated, the 
party in default deducted the estimated value of the slaves delivered, 
and of certain supplies furnished by him, and acknowledged a balance 
due in cash. He afterwards gave his note for this balance stated in 
his account, to be paid in slaves. Being sued subsequently on the ac- 
count, the court held that the action upon the insimul computassent 
might be maintained, and gave the plaintiff judgment accordingly. 

But the rule which vitiates the entire contract, on account of a par- 
tial defect in the consideration, seems, in general, to be restricted to 
and relate more especially to cases where such partial defect arises 
from a clause or stipulation in the agreement, which is violative of 
some law existing at the time the contract was entered into. This 
rule, then, would hardly seem to apply to the case now under con- 
sideration ; for at the time the contract was made by the parties, there 
was no law of this State prohibiting the buying and selling of slaves. 
The fact was distinctly recognized by this court, in the case of Wain- 
wright v. Bridges, that, antecedent to the action of the sovereign power 
abolishing slavery, obligations for the payment of the price of slaves 
might be and were judicially enforced. Slavery existed, it is true, in 
violation of natural right, and contracts having for their object the 
retention of human beings in the condition of involuntary toil and 
servitude would, in the forum of an enlightened conscience, be adjudged 
in derogation of sound morals; yet, such contracts had the sanction ot 
the then existing laws or regulations relating to slavery, and the soy- 
ereign power then permitted such laws or regulations by not having 
pronounced against them. So, in the later ages of the Roman empire, 
there were laws sanctioning slavery and enforcing contracts for the 
sale of slaves, and still the Digest of Justinian, then in force, expressly 
declared slavery to be in violation of natural right and natural justice. 

Seeing, then, that at the time the parties entered into the contract in 
relation to the land and slaves, forming the object of the contract, the 
slaves constituted, to the extent of their value, as valid a part of the 
consideration as the land. I think the entire contract was not rendered 
null by reason of the alleged illegality of the sale of the slaves. Nor 
do I consider that the entire contract is null from the act of the sov- 
ereign power annulling, subsequently to the formation of the contract, 
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its consideration to the extent of the subsisting unpaid part of the 
price or value of the slaves. 

An insuperable barrier is in the way of the plaintitf’s reeovering the 
unpaid price of the slaves, either in whole or in part. This point has 
been definitely settled and put to rest by the decision, before referred 
to, of Wainwright v. Bridges, and the more authoritative prohibition of 
article 128 of the State constitution. 

I believe it is not out of the power of the parties to ascertain, in 
cases like the one before us, the portion of the entire consideration to 
be deducted; at least, that this can be done by an approximation 
sufficiently near and with sufficient certainty to form the basis of a 
judgment that will do justice between the parties. With regard to 
payments made on contracts of this kind before the enforcement of 
obligations for the price of slaves ceased, equity requires that they 
should take effect in the manner intended by the parties; that is, as 
payments on the entire sum stipulated to be paid by the purchaser, as 
the consideration for which the sale was made. Courts will not deal 
with the executed parts of these contracts otherwise than the parties 
themselves have manifestly done. Payments made under the cireum- 
stances in view were, beyond all cavil, made pro tanto by the debtor 
for land and slaves, and these payments were received by the creditor 
in like manner, as far as they went, in satisfaction of the price of land 
and slaves. 

Courts make no imputation of these payments. They accept the 
disposition which the parties themselves have made of them. Their 
intention and consent that the payments were made upon the whole 
price, is patent upon the very face of the act. Even if it were a mere 
presumption, it would be for the party holding the negative to over- 
come the presumption, and prove that such was not their purpose. 
Executory contracts relating to the price of slaves were stricken with 
nullity by the final action of the sovereign power; but that power 
went not back upon the dead past, nor authorized the courts to do it ; 
for whatever was paid on such obligations, prior to that final action, 
there is no reclamation, nor can any other destination be given to such 
payments than that which the contracting parties themselves have 
given them. The law in such cases leaves the parties where it found 
them. It will not hear the absurd plea from one of them that the par- 
tial payments made on a contract for land and slaves, were intended 
to be applied to the price of the land alone. It will give no counte- 
nance to the purchaser, who, willing to be relieved from his existing 
obligations to pay the price of slaves, is yet unwilling to lose what he 
has paid for them, and desires the seller’s land to be given him as an 
indemnity, Such a Jitigant is in court with but little grace, 

Article 128 of the State constitution declares that ‘contracts for the 
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sale of persons are nuil ina veld, and shall not be enforced by the 
courts of this State.” A contract originally for both land and slaves, 
shorn and divested of its legal force as to the recovery of the unpaid 
part of the price of the slaves, is not a contract for the sale of persons. 
Obligations originally entered into to pay a stipulated price for land 
and slaves, have since become utterly and absolutely null, to the full 
extent to which the estimated value of the slaves formed a part of the 
consideration. These obligations, then, are no longer obligations for 
the payment of the price of slaves. I see no violation of the constitu- 
tion in rejecting that part of the contract which is null, and enforcing 
the part that is valid. I think substantial justice between the parties 
can only be done by ascertaining the value, at the time of the sale, of 
the land separately, and that of the slaves separately ; and, rejecting 
the latter in the computation, adjust the indebtedness for the land, 

and where partial payments have been made before the nullity of a 
portion of the consideration arose, dispose of them as the parties have 
applied them, to the aggregate sum fixed for the entire purchase. I 
see no inordinate difficulty or inconvenience in thus disposing of cases 
of this kind, and I think it the most equitable mode. 








Justice Howe, concurring. 


In this case there was a sale of lands, movables and slaves for the 
price of $18,000, and it is admitted that the estimated value of the 
lands and movables was one-half this sum. Six thousand dollars were 
paid in cash, and for the balance four notes were given of $3000 each. 
Three of these notes were paid. As obligations, they have been extin- 
guished. There is no longer any legal question as to them. The re- 
maining note of $3000 is now before us. It has never been paid or oth- 
erwise extinguished, and we are now called upon to enforce it. Tothe 
extent of one-half, its consideration is valid, and to that extent the 
holder is entitled to judgment. As to the other half, the jurisprudence 
of the State, as settled by repeated decisions, has declared that it can not 
be enforced. For these reasons I concur in the decree just pronounced, 
believing that it in no way enforces a contract for the sale of persons. 


Chief Justice Ludeling dissenting : 


I cannot concur in the yiews expressed by the court in this case. 

The prohibition in the constitution is; ‘‘All contracts for the sale of 
persons are null and void, and shall not be enforced by the courts of 
this State.” 

In Groyes v, Clark & Carnal (21 4}. 567), this court, commenting on 
the article, said: Article 128 of Hie anetitution ix couched in elonr 
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and unambiguous language. Its terms are unequivocal, its expression 
imperative.” ° . id ° ° e . 










































* In the face of this paramount authority, so plainly enunciated, can 
the courts of this State enforce contracts which it reprobates, whether 
the holder of the obligation is in good or bad faith, or the holder before 
or after maturity ? The positive prohibition of article 128 makes no 
exception in favor of one class of holders over another. Shall the 
courts make such an exception ?” 

‘None dispute that obligations of the sort in question are, by the 
terms of the article 128 of the constitution, utterly and absolutely null 
and void in the hands of the original parties. If thus stricken with 
nullity, what is to revive and give them validity? We hold the pur- 
pose of article 128 of the constitution of the State to be clear and 
without doubt, and that that purpose is, that the contracts, which it rep- 
robates, shall be null, in whose hands soever they are found, and that 
the courts are forbidden to enforce them, whether held by owners bona 
Jide or malo fide, and without reference to the time they acquired 
them.” 

If we apply the reasoning of the court to this case, to what conclu- 
sion are we driven! ‘‘ The positive prohibition of article 128 makes 
no exception in favor of one class of holders over another.” Does it 
make any exception in favor of a contract which is only in part for the 
sale of persons? ‘All contracts for the sale of persons shall be null 
and void, and shall not be enforced by the courts of this State.” Does 
the obligation sued on arise from a contract for the sale of persons ? 
This is not denied. There was but one contract, and slaves as well as 
lands and personal property were embraced init. In the same case we 
said : ‘‘ By the decision in the case of Wainwright v. Bridges, followed 
by many decisions affirming it, it was fully settled that contracts for 
the payment of the price of slaves were null, and that the courts could not 
enforce them. These decisions were the settled law of the State before 
the adoption of the constitution of 1868. There was no call for the in- 
sertion of the article 128 of the constitution if the framers of the organic 
law did not intend to render null and abortive, in the hands of any holder 
whatever, all obligations of the kind treated of.” What are the kinds 
of contracts treated of ?” “ All contracts for the sale of persons.” The 
constitution does not say that only so much ‘of the contract as relates 
to the price of the slaves shall be null, for that much was already 
decided to be null by the courts, but it declares that all such contracts 
shall be entirely null. 

Under a strict construction of article 128 of the constitution no part 
of the contract can be enforced by the courts of the State. 

If we adhere to the doctrine enunciated in the case of Wainwright 
rv. Bridges, so long followed by us, the result would be the same, ‘even 
if we were permitted to disregard the prohibition in the constitution— 
because a pontract which is tainted, in part, with an immoral consider: 
ation, is’ void in foto, under the English and American, as well as 
under ihe ebyil law Mi} the laws of thik State, Cole e. Cale, 7 Ny 8, 
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423; 19 An. 33, 339; 2 Pothier (Evans) pp. 17 and 18; Story Promis- 
sory notes, page 190; Smith Mer. Law, 344; Parson’s Contracts, vol. 
1, page 445, vol. 2, page 673; 11 Wheaton, 258 ; 2 Peters, 527 ; 14 How. 
38; 16 How. 314; 17 How. 232; Chitty on Contracts, pp. 692, 693. 

Reference has been made to a case in 6 Mass. Rep. p. 380, in support 
of a contrary view. I humbly conceive that the authority supports 
my position, if it can be said to decide anything in the question. Par- 
sons, C. J., said: ‘‘ This action is assumpsit on «a promissory note for 
the delivery of slaves, and the payment of bars, which are an African 
currency, and also on an insimul computassent.” . ° . . 

“The second objection that no action, upon eit!er of the promises 
wleged, can be maintained in this State, is principally relied on by the 
defendant.” * * ‘The slave trade, he has argued, is, or has been 
prohibited by a statute of the Commonwealth, in the preamble to which 
it has been declared to be an unrighteous commerce, and he attempted 
to show that in itself it was immoral. This objection deserves much 
consideration.” 

The court then states, that, by the common law, upon principles of 
national comity, a contract made in a foreign place, or to be executed 
there, if valid by the laws of that place, may be a legitimate ground of 
action in the courts of Massachusetts, although such contract may not 
be valid by our laws. There are two exceptions to this rule: when 
the commonwealth or its citizens may be injured by giving effect to 
the contract, or when the giving effect to the contract would exhibit 
to the citizens of the State an example pernicious or detestable; and, 
the court says, such contracts cannot be enforced because the consider- 
ation is immoral, and a judgment in support of it would be pernicious 
from its example. ‘‘ And, perhaps, all cases may be considered as 
within this second exception, which are founded on moral turpitude, 
in respect either of consideration or the stipulation.” ‘ Laying the 
count on the note out of the case, we shall consider the question of 
moral turpitude, so far as it respects the count on the insimul computas- 
sent; and we are satisfied that the objection does not apply to the contract 
averred on in this count.” 

What was the contract averred on in that count? The defendant 
had agreed to deliver to the plaintiff a certain number of slaves and 
bars for a cargo of merchandise. The merchandise was delivered, and 
the defendant delivered a part of the slaves, “ and having become the 
creditor of the plaintiff for supplies furnished to his use, states his 
account, in which, after deducting the slaves delivered and the supplies 
furnished, he acknowledges a balance in cash, and the plaintiff having 
assented to the account, demands the balance in this action.” The suit 
was on a new contract in whigh money was acknowledged to be due 
for merchandiae received, nat slaves, The court said yery properly, 
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‘we sce no legal objection to his recovery. The consideration of the 
implied promise, arising from this settlement is the sale of the cargo, 
which involves no moral turpitude—neither is the performance of the 
promise, by paying the balance in cash, immoral. And, although, on the 
same day, the defendant, in consideration of this balance due in cash, 
promises by his note to discharge it principally in slaves, and a small 
remainder in cash, yet this promise is no bar to an action, by the plain- 
tiff on the account, even if the promise by the note is here considered 
as legal, and a fortiori if it be considered as void for its immorality.” 
6 Mass. R. 380. 

If, departing from the plain terms of article 128 of the constitution, 
we construe it to mean that contracts for the sale of persons shall not 
be enforced, except to the extent of the good consideration, and we 
determine further, that the good can be separated from the bad consid- 
eration of the contract, still the result will be the same in this case, for 
we could enforce the payment of the price of the land and personal 
property only, and the payments already made largely exceed their 
price. ' 

The vendor sold lands and slaves together for $18,000. It is admit- 
ted that the price of the slaves was $9000. Fifteen thousand dollars 
have been paid, and we are asked to enforce the balance. Would we 
not enforce the payment of the price of slaves, if by our judgment the 
vendor were enabled to collect any more money on his contract? Nine 
thousand dollars was the price of the lands, every dollar of which he 
has received, or which he may receive, through the aid of this court; 
over nine thousand dollars will be on account of the price of the slaves. 
And, yet the judgment of this court will enforce one-half of the bal- 
ance claimed, thus enabling him to collect $16,500. 

The conclusion of my learned brothers seems to be predicated upon 
the supposition that there were several debts, evidenced by four notes ; 
that the consideration of each note was slaves and land, and that by 
the payment of three of these notes (which were mere installments of 
one debt), the parties themselves imputed or applied the sums of 
money paid, equally to the slave and land consideration of each note. 

This, in my judgment, is an error. There was but one contract, 
from which arose one debt, to wit: the obligation to pay the price of 
the property bought, and which was secured by one mortgage. 

The fact that the debt was payable in installments did not destroy the 
unity of the debt. C. P. article 686. 

Suppose A sell to B a tract of land for $10,000, payable in four equal 
installments, evidenced by four notes. B pays two of the notes, and 
then he is evicted of one-half of the lands bought, worth $5000. A 
sues B on the unpaid notes, and B pleads the failure of consideration to 
the extent of the value of the land taken from him. Would any court 
hold that one-half of the unpaid notes could be collected because 
the consideration of those notes had only failed to the extent of 
one-half ? 
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In case hemi is only a partial want of sealdianitia. the obligation 
is affected with nullity pro tanto. ‘‘ The same rule applies to cases 
where there was originally no want of consideration, but there has been 
a subsequent failure thereof, either in whole or in part.” Story’s Prom. 
Notes, No. 187. 

* There is no difference between a want and a failure of considera- 
tion.” 12 M. 403. 

If there was failure of consideration, there was no debt, and when 
there is no debt there can be no question of imputation of payment, or 
payment. 4 Marcadé No. 667; C. C. 2129. 

There being but one debt, and that only to the extent of the price of 
the land, $9000, every dollar paid went to the extinguishment of that 
debt. 

“Tt shall always be intended, that if money is paid, it shall be 
applied to the discharge of that which the debtor was legally owing, 
and not upon that which (so to speak) he was owing illegally.” 9 
Towa 384; Smith, Twogood & Co. v. Coopers & Clark. ‘‘ When the 
contract under which the wrong. was perpetrated, and which has been 
in part performed, is brought before the courts by the immediate par- 
ties to it for further. enforcement, reason and good morals, as well as 
law, dictate that, as far as possible, the wrong should be made right.” 
Lbid. 

But if the courts of this State are powerless to recognize the exist- 
ence of a debt for slaves at all, since the adoption of the constitution 
of 1868, and the fourteenth amendment to the constitution of the 
United States, and the question of imputation could have arisen under 
the contract, how would the payments have been imputed ? 

The imputations must be made expressly and at the time of the pay- 
ment, by one or the other of the parties, or the law will make it. C. C. 
2160, 2162. 

The record does not show that either of the parties expressly made 
any imputation—hence the law made it. How? By applying the 
money to the debt which the debtor had most interest in paying. After 
the decision of the case of Wainwright v. Bridges, and the numerous 
cases since decided, affirming the principles therein enunciated, the 
least that can be said of the titles to slaves is that they were precarious; 
and if precarious, the debtor had most interest in discharging the 
price of the lands. 

In Hynes v. Cobb, 2 An. 364, this court said the amount promised to 
be paid in the note was composed of the sum loaned with twenty per 
cent. added thereto, on which interest was stipulated at the rate of ten 
per cent. after maturity. ‘‘An indorsement was made on the note of a 
payment of $240. No imputation is expressed in the receipt, nor other- 
wise shown. In an-ordinary case the law would make the imputation 
to the interest. But the article of the code, which directs that impu- 
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tation must be construed in connection with other rules in pari materia. 
One of these is, where the receip€ bears no imputation the payment 
‘must be imputed to the debt, which the debtor had a: the time most 
interest in discharging, of these that are equally due.” 2 An. 362; 5 
An. 620. 

But I consider that we have decided the precise pri:ciple involved 
in this case. 

In Brou v. Becnel, 20 An. 254, the suit was for the balance of notes 
given for lands and slaves. The answer alleged that the consideration 
thereof had failed by reason of the emancipation of the slaves included 
in the sale, and that the full value of the land had been long since 
paid. The issue presented by the pleadings in that case was precisely 
the one now presented for decision. And this court said: ‘We con- 
clude that Becknel can oppose the plea of failure of consideration as to 
both the personal and real obligation; but the evidence does not show 
the relative value of the slaves and the other property sold; and we 
think that justice requires the remanding of the cause to ascertain this 
fact, and the amount, if any, for which she is liable for property other 
than slave property.” 

In Haden v. Phillips & Foster, 21 An. 517, we held that payments 
made on an obligation given for land and slaves must be credited on 
the price of the land. Why? Because “‘ the law will not presume that 
the payments made by himjwere for their price, but must be held to have 
been made on that which was, and is property. And, besides, to make 
him pay the balance claimed, would virtually be enforcing a contract 
for the sale of persons, by making him pay more than the full value of 
the land and movables bought by him? See, also, Dranguet v. Rost, 21 
An. 538, and Armstrong v. Lecompte 527. 

Again—Hortense Patin died in 1861, and on the twenty-eighth of De- 
cember of that year, a sale of the effects of her succession was made. 
At the sale certain slaves were purchased by the heirs. In 1867 
an account was filed. The heirs opposed the account, alleging 
that they were illegally charged with the amount of their pur- 
chases of slaves. There was judgment rejecting the opposition so far 
as the inheritance of each was concerned, that amount being deemed 
to be settled by confusion to the extent of their purchases. 

On appeal this court said, 

‘‘We are constrained to think that the judgment was erroneous; 
under the jurisprudence of the State, as well settled, the obligations con- 
tracted by the heirs, by their purchase of December, 1861, being null and 
void, cannot be an element in either confusion or compensation. To recdg- 
nize them as such would be practically to enforce them.” 19 An. 234; 
Constitution, Art. 128; C. C. 2205, 2214. See 21 An. 661. 

I feel authorized therefore to assume that the question presented 
here has been decided; and I think the rule staré decisis should con- 


97 





770 SUPREME COURT OF LOUISIANA, 





R. 8. Sandidge v. J. 8S. Sanderson, and J. 8. Sanderson vy. R. 8. Sandidge. (Cumulated.) 





trol us in cases like this, even if we doubted the correctnass of the 
previous rulings; but Iam not convinced that there is error in these 
decisions; on the contrary my judgment approves the opinions ren- 
dered in Brou v. Becnel, Groves v. Clark & Carnal, Dranguet v. Rost, 
Armstrong v. Lecompte, Haden v. Phillips & Foster, and the succes- 
sion of Hortense Patin. The plaintiff’s demand should be rejected. 


Justice Howell, dissenting. 


I concur in the opinion of the Chief Justice, that the question in- 
volved in the controversy has been settled in several cases, decided 
during the recent summer terms of this court, in which the legitimate 
and logical application of the principles and doctrines of the Wain- 
wright and subsequent similar decisions was made. See Haden vs. 
Phillips et al., 21 A. 517; Armstrong vs. Lecomte, ib. 527; Dranguet 
vs. Rost, ib. 538; Groves vs. Clark et al., ib. 567; Suc. Hortense Patin, 
ib. G61. The only theory on which the conclusion of the majority of the 
court, in this case, can in any way be reconciled with the existing ju- 
risprudence on the subject, is that the contract has been voluntarily ex- 
ecuted pro tanto by the parties as to the slave consideration. Buta 
contract cannot properly be considered as executed, in the sense of 
that term in this connection, as long as there is any portion of it to be 
enforeed, and during such time, the debtor may set up any defenses 
he may have to its enforcement, and claim the benefit of any payments 
made by him. Without direct, positive proof that the payments were 
made on the price of the slaves, we should not, under our jurispru- 
dence and the constitution, presume that they were so made. I can 
but think that the decision in this case is in conflict with our jurispru- 
dence on the subject. 


On APPLICATION FOR REHEARING. 


In this case, the injunction having been maintained to the extent of 
the slave consideration, the costs of the lower court should be borne 
by the defendant. 


It is therefore ordered that the judgment of this court, rendered on 
twenty-ninth November, 1869, be amended so as to make the defend- 
ant in injunction pay the costs of both courts; and the rehearing 
prayed for is refused. 
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No. 2495.—SATTERFIELD v. SpuRLocK; SpuRLOCK v. SATTERFIELD ; 
and SATTERFIELD v. SpuRLOCK ; cumulated. 


Where a sale of land and slaves was made before emancipation, and notes were executed for 
the price, and the purchaser afterwards reconveys or retrocedes to the vendor a portion of 
the slaves at a fixed price, and a credit is given to the purchaser on a particular obligation 
of his, given to the vendor as a part of the price of the sale, the vendor is bound by the act, 
although emancipation had taken place before it was passed. Tho vendor, having agreed 
to and accepted the retrocession, cannot afterwards invoke its immorality and nullity to 
avoid its effoct. 

Tu a suit to enforce a contract founded on a mixed consideration, part land and part slaves, if 
the evidence fails to show what portion is for land and what for slaves, the caso will be 
remanded for the purpose of ascertaining by evidence the relative proportions of each. 


} aeingers from the parish of Avoyelles—Edwards, J. J. H. Overton 
for plaintiff and appellee. A. DB. Irion & EB. North Cullom for 
defendant and appellant. 

Wrty, J. On eighth October, 1857, Satterfield sold to Spurlock 
certain lands and movables, together with sixty slaves, in the parish 
of Avoyelles, for the price of one hundred and sixty-five thousand six 
hundred dollars, payable in ten equal annual installments, evidenced 
by notes for sixteen thousand five hundred and sixty dollars, cach 
maturing respectively on eighteenth May, 1859, 1860, 1861, 1862, 1863, 
1864, 1865, 1866, 1867 and 1868; and securing the payment thereof by 
special mortgage on the land and slaves. 

On ninth October, 1857, as additional security to the first three notes 
(maturing in 1859, 1860 and 1861), Spurlock executed a special mort- 
gage, in favor of Satterfield or any holder or holders of said notes, on 
his plantation and forty slaves which he owned previous to said pur- 
chase ; and his wife joined in said act, renouncing her tacit mortgage. 

The first two notes were paid by Spurlock; but on failing to pay 
the third, Satterfield sued out an order of seizure and sale against all 
the property mortgaged, which was enjoined by Spurlock on twenty- 
sixth of September, 1861. 

On twelfth April, 1865, Spurlock, by notarial act, reconveyed to 
Satterfield thirty-seven of the slaves which he had purchased from 
him, estimating them at thirty-six thousand three hundred and fifty 
dollars. He also conveyed to him movables estimated at one thousand 
and thirty-five dollars, making in the aggregate thirty-seven thousand 
three hundred and eighty-five dollars given in payment of his indebt- 
edness to Satterfield. 

This sum was expressly imputed to the payment of the third note 
upon which the order of seizure and sale was granted, and the balance 
was imputed to the other note or notes then due. 

And the said Satterfield further stipulated in said notarial act, that 
he specially ‘requires and authorizes the recorder of the parish of 
Avoyelles to erase and cancel the amount of thirty-seven thousand 
three hundred and sixty-five dollars on the mortgage retained by the 
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sale of the eighth of October, 1857, in the act of sale of E. H. Satter- 
field to Thomas J. Spurlock of land and slaves ; applying the said sum, 
first, to the payment of the third note, principal and interest, that is 
as yet due and unpaid; and then if more than sufficient to the pay- 
ment of the same, to apply the remainder to the payment of the fourth, 
fifth, etc., notes as it will suffice.” * * * 

On seventh August, 1865, Satterfield obtained from the clerk of the 
District Court of the parish of Avoyelles a writ of provisional seizure, 
requiring the sheriff to seize and take into his custody “ all the cotton, 
either baled or in the seed, found on the plantation heretofore belong- 
ing to said E. H. Satterfield and sold to said Thomas J. Spurlock ; and 
also all the cotton found on the plantation belonging, on ninth Octo- 
ber, 1857, to said Spurlock, and by him mortgaged to said Satterfield ; 
and also about thirty-two bales lying at Simmsport, in this parish, as 
part of the crop of cotton raised on said plantations since and during 
the year 1861; also, all the stock attached to said plantations, and 
farming utensils thereupon found.” * * * 

Under this writ, was provisionally seized by the sheriff a lot of cot- 
ton and movables on each of the plantations, viz: the one acquired 
from Satterfield and the one previously owned by Spurlock. 

The pleadings are quite irregular, and do not fully present the 
prominent questions of controversy ; but as proof disclosing them has 
been received without objection, we will consider the questions as 
though regularly stated. 

The important question for consideration is: Did the act of retro- 
cession of the twelfth April, 1865, discharge the debt from Spurlock to 
Satterfield to the amount of thirty-seven thousand three hundred and 
eighty-five dollars, as stipulated in said notarial act? If it was a dis- 
charge of debt, undoubtedly the note, upon which the order of seizure 
and sale was obtained, has been paid, because the amount of the giving 
in payment was first specially imputed to it. 

If this note was thus discharged, then the plantation and slaves 
mortgaged on ninth October, 1857, as additional security, ceased to 
be encumbered. It was only mortgaged to secure this note and the 
two preceding. ones, which were not in suit, having been previously 
paid Spurlock. As a consequence, the order of seizure and sale could 
not be enforced against the plantation and slaves owned by Spurlock 
previous to his purchase from Satterfield. 

It appears that Satterfield, in April, 1865, urged his debtor, Spur- 
lock, to reconvey to him part of the slaves, desiring to remove to Texas 
and still to cling to the desperate fortunes of the Confederacy. In 
answer, Spurlock replied that he would surrender them and certain 
movables valued at the prices of 1861; ‘ For which I want you to de- 
liver me my third note and place the balance on the fourth as a credit, 
and authorize the recorder to erase the mortgage on my private prop- 
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erty. In event, if the negroes run off on account of your making an 
effort to remove them, it must be at your loss or risk. At present, 
they are all satisfied and doing well, and I am fearful that an effort to 
move them will cause trouble and loss. But at the same time, I know 
by right the property is yours, and therefore I will do all in my power 
to get them off with you.” * * * 

Spurlock also stated, in surrendering the slaves at that time, it would 
subject him to loss in his crops, having already planted, and he wished 
this taken into consideration. The terms of the reconveyance or retro- 
cession were accepted by Satterfield, who informed Spurlock that: 
‘“‘If the negroes make their escape after I get possession of them, it 
will be my loss. All I ask, that they be put in line, named and deliv- 
ered ; as you have them in possession, you can easily doit.” * * * 

The agreement was carried into effect by notarial act, and the thirty- 
nine slaves and certain movables were given in payment of the exist- 
ing indebtedness of Spurlock to Satterfield to the amount of thirty- 
seven thousand three hundred and eighty-five dollars, with the impu- 
tation and order for erasure of the mortgage, as heretofore stated. 

Satterfield thus recovered the possession of part of the slaves which 
he had sold; he moved them to Texas in vain; they were emancipated, 
and he lost possession of them. 

He now contends that the act of retrocession of twelfth April, 1865, 
was unlawful, and he should not be bound by the pro tanto discharge 
therein granted on the obligation of Spurlock to him. That at that 
time the slaves he sought so anxiously to have reconveyed to him, 
were already emancipated, and the giving in payment was contra bonos 
mores. 

This position cannot be maintained. He cannot expect this court to 
relieve him from the consequences of his own immoral transaction. 
If, for an immoral cause, he has granted an acquittance to the amount 
of thirty-seven thousand three hundred and eighty-five dollars on the 
indebtedness of Spurlock to him, imputing it to certain notes, and 
requiring and authorizing the recorder to make the erasure of the 
mortgage as heretofore stated, he certainly cannot expect this Court 
to relieve him. The policy of the law is to leave the parties where 
their immorality has placed them. The contract was executed, the 
giving in payment was carried into effect at the urgent solicitations of 
Satterfield, and he will not be relieved by this Court from the conse- 
quences of his-own turpitude. 

The objection that the title derived by the retrocession was defec- 
tive on account of the claims of the heirs of Mrs. Spurlock is of no 
force. Satterficld had a mortgage and vendor’s privilege superior to 
the claims of any one; he was fully aware of the situation of the title; 
indeed, he was simply retaking, by consent, what he could have 
recovered by law had the slaves remained lawful objects of contract ; 
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but even if the heirs of Mrs. Spurlock had valid claims to the objects 
retroceded, ali he could do in bar of the enforcement of the terms of 
that contract on him, if threatened with eviction, would be to require 
security against the disturbance of his titles from that quarter. But 
we will not entertain the complaints of parties arising out of trans- 
actions reprobated by law. The retrocession of slaves was, at the time, 
unlawful; it was executed, and this Court will grant no relief to either 
party. 

As to the provisional seizure, we think it issued improvidently. The 
products of the predial estates accruing under seizure, cannot be held 
by the judgment creditor after the satisfaction of the writ under which 
the estates were seized. 

The giving in payment of the twelfth April, 1865, discharged the 
note on which the order of seizure and sale was granted. It does not 
appear that plaintiff is the holder of the fourth note of the series, 
although he is of the others. 

We have arrived at the conclusion that the giving in payment was an 
executed contract, extinguishing the indebtedness from Spurloek to 
Satterfield to the amount of thirty-seven thousand three hundred and 
eighty-five dollars, which sum was, by the parties, imputed to the 
third note, and the balance to the other notes next in order owned by 
the plaintiff. 

The discharge of the third note, being the last incumbrance on the 
property owned by Spurlock prior to his purchase from Satterfield, 
relieved that property from the mortgage. 

As to the remaining notes, after the credit arising from the giving 
in payment of twelfth April, 1865, we think they should be paid in 
proportion to the amount of the consideration thereof that was not for 
slaves. We cannot discover, from the record, the proportion of the 
consideration for slaves, and, therefore, deem it proper to remand the 
case to ascertain the relative amount of the slave consideration in said 
notes which cannot be enforced. The principle involved in Sandidge 
v. Sanderson, lately decided (21 An. 757), we deem applicable to this 
case. 

It is therefore ordered, that the judgment of the Court below be 
avoided and annulled; and it is ordered that the discharge of the 
indebtedness of Spurlock to Satterfield to the amount of thirty-seven 
thousand three hundred and eighty-five dollars, resulting from the 
retrocession of the twelfth of April, 1865, remain undisturbed, with the 
imputation as stipulated by the parties; that the third note, the one 
that was mature when the order of seizure and sale was granted, be 
considered discharged; that the mortgage granted by Spurlock on 
ninth October, 1857, on property owned by him prior to his purchase 
from Satterficld, be also considered discharged ; that the writ of pro- 
visional seizure be set aside at the costs of plaintiff therein; and that 
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the cause be remanded to ascertain the relative amount of the slave 
and other considerations in the remaining notes of Spurlock filed in 
this cause by Satterfield, with instruction that no judgment can be 
rendered by the Court of the first instance for the slave part of the 
consideration of said remaining notes. It is further ordered that plain- 
tiff pay costs of this appeal. 

Rehearing refused. 

Chief Justice Ludeling and Justice Howell absent. 
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ACCOUNT. 
1. 


An account stated and acknowledged by the other party becomes a 
closed account, but it may be re-examined afterward by either 
party for the purpose of correcting errors or supplying omissions. 

Poindexter and Pollard v. King, 697. 


ACTION. 


1. 


3. 








The vendee cannot maintain an action against the vendor to re- 
scind the sale of imported goods on the ground that the duties 
had not been paid to the United States, when it is shown that the 
port was under the control of insurgents at the time. 

Snodgrass v. Adams, 136. 


. An action will not lie to enforce a contract, the consideration of 


which is shown to be the price of the sale of slaves, nor will an 

action lie to compel the vendor to return the portion of the price 

_paid before emancipation. Wainwright v. Bridges, 19 An. 234, 
Gosselin v. Womack and Thompson, 193. 


Where a party, during the late war, placed a large amount of Con- 
federate treasury notes in the hands of another as agent, to in- 
vest in the purchase of cotton, and the agent failed to give a cor- 
rect and faithful account of the transactions to his principal, no 
action will lie to enforce a settlement of the dispute between the 
principal and agent. Juillard v. Rogay, 259. 


. An action of slander will not lie for anything said by a witness in 


answer to questions propounded by either party in a judicial in- 
vestigation. , Terry v. Fellows, 375. 


. The character which plaintiff gives to his action by his pleadings 


must govern in determining the prescription applicable to it. 
Burch v. Willis, 492. 


. An action for damages founded on a tort is prescribed by one year. 


Ib. 


. The allegations in a petition for injunction against an order of 


seizure and sale show, that the consideration of, the debt for 
which the mortgage was given was Confederate notes, and that 
petitioner is the surviving partner of her deceased husband, and, 
as such, is entitled to one thousand dollars out of his estate by 
preference. Held—That the petition disclosed an interest in pre- 
venting the payment of this illegal debt, and therefore disclosed 
a caus? of action. Richard y. Beauchamp, 635. 
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ABSENTEE. 
1, If the appellee reside in another State, citation is to be made on 
the advocate, not the agent or attorney in fact. 
Parker v. Davis, 157. 
2. A resident of New Orleans who, shortly after the Federal forces 
took possession of the city, in 1862, registered himself as an 
enemy of the United States, and left the Federal lines of military 
occupation fer the insurrectionary districts, can not be viewed in 
the light of a person banished or forced away from his domicile 
against his will and without his consent. 
Lasere v. Rochereau & Co., 205. 
3. Where a party, while residing in New Orleans, executed a mort- 
gage on his property here, and afterward, by his own voluntary 
act, leaves the State and remains away for nearly two years, 
having left no agent in charge of his property, or authorized to 
represent him, nor housekeeper in possession of his former resi- 
dence, with no known intention of returning to the State at any 
future time, he must be regarded and treated by the mortgage 
creditor as an absentee, who, in a suit against the property mort- 
gaged may cause a curator ad hoc to be appointed to represent the 
absentee, with whom proceedings may be conducted contradic- 
torily, and the property seized and sold to satisfy the mortgage 
rights. Ib. 

. Real property situated in Louisiana, owned by a French subject 
residing in France, can not be administered in the courts of 
France; such property thus situated forms a separate succession 
from that in France, and must be administered according to the 
laws of Louisiana. Succession of de Roffignac, 364. 

. Heirs residing in France must be recognized as such by the courts 
of Louisiana before they can be put in possession of property 
situated in this State, which they have inherited from their 
ancestor in France. Ib. 

i. The appointment of an advocate to represent the absentee in an 
attachment suit may be made before service of citation. 

Gillis & Ferguson v. Cuny, 462. 

. Citation of appeal must be served on the appellee if he reside in 
the State, and on the advocate if he be a non-resident. Service 
on the agent is not good. McIntosh v. McLeod, 465. 


. If the widow and heirs of the deceased husband whose property is 
specially mortgaged, be non-residents, the mortgage creditor in a 
suit against the mortgaged property, may provoke the appoint- 
ment of a curator ad hoc to represent them. 
Randolph v. Chapman, 486, 
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See EXEcuTORS AND ADMINISTRATORS. 
AGENT AND AGENCY. 

1. A mandatary who has communicated his authority to a person 
with whom he contracts in that capacity, is not answerable to the 
latter for anything done beyond it. Barry v. Pike, 221. 

. A mandatary is not responsible to those with whom he contracts 
only when he has bound himself personally, or when he has 
exceeded his authority without having exhibited his powers. Jb. 

. Where the evidence in the record leaves the question of fact in 
doubt as to whether the agent is personally responsible on a note 
which he has given, the case will be remanded for the purpose of 
receiving further testimony on the point. Ib. 

- Acommercial firm having executed a power of attorney to their 
agent to draw bills of exchange upon them, and never having 
given the public notice of the revocation of the agency, cannot 
avoid the payment of bills drawn by the agent, on the ground of 
want of authority to draw the bill. 

Caldwell & Shannon vy. Neil Brothers, 342. 

. Where one of two parties must suffer, the loss must be borne by 
him who contributed to bring it about. Ib. 

3. A settlement made by the agent before the revocation of the 
power of attorney is binding on the principal. 

Harris v. Cuddy, Brown & Co., 388. 

. Where an agent holds a power of attorney by public act, the pre- 
sumption is that the parties with whom he acts for and in behalf 
of his principals, have knowledge of his authority to represent 
them. Ib. 

. An agent of a foreign corporation domiciliated and doing business 
in this State, cannot invoke the inhibiting clauses of the Consti- 
tution of the United States against acts of the Legislature which 
it is alleged discriminate between the citizens of this State and 
those of the other States of the Union. State v. Fosdick, 434. 

. The agent or depositary of cotton destroyed during the late war 
cannot be held liable, where it is shown that it was destroyed by 
overpowering force. Yale & Co. v. Oliver & Drake, 454. 

. The mandate to execute a promissory note for another, must be 
both express and special. 

Nalle & Co. v. Higginbotham, Administrator, 477. 

. The power'is not required to be in writing, but express and special, 
as distinguished t1om implied and general. Ib. 

. An agent’s right to compensation may be inferred from ‘the nature 
of the services and the relations of the parties, without proof of 
an express agreement; yet to recover in such case the plaintiff 
must show some specific act performed in the capacity of manda- 
tary before any implied contract for compensation can be estab- 
lished and form the basis of such recovery. 

Wood vy. MeCranie, 557. 
99 
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AGENT AND AGENCY—Continued. 

13. Where the names of one of the parties to a contract has been signed 
by a person representing himself to the other as their agent, and 
the parties whose names have been thus signed specially deny 
the authority in a suit to enforce it, the burden of showing 
authority in the agent to sign the names of the principals, or a 
subsequent ratification by them, falls on the party who seeks to 
enforce the contract. 

McCarty v. Straus and Baer & Straus, 592. 

14. A suit to recover a contract of agency is prescribed by ten years. 

Poindexter and Pollard v. King, 697. 

15. When an agent, acting in the capacity of a commission merebant, 
has received produce on consignment, with instructions from the 
shipper to sell the same for gold, he cannot discharge his liability 
to the principal by accounting for the net proceeds in a depre- 
ciated currency of less value than that for which the property 
was sold, although that currency be a legal tender dollar for 
dollar. Ib. 

See Action—Juillard v. Rogay, 259. 

Ser BELLIGERENTS—Overby v. Overby, 493. 

See Brits AND Promissory Notes—Marks v. Wheelis, 140. 
See Insunction— Williams vy. Douglass, Sheriff, 468. 

APPEAL. 

1. Where an appeal has been taken from a judgment on a tableaux 
and opposition thereto, all the parties figuring on the tableaux 
must be made parties, otherwise the appeal will be dismissed 
for want of proper parties. Succession of McCausland, 2. 

. To entitle a party to an appeal it must appear that the amount in 
controversy exceeds five hundred dollars. Constitution of 1868, 
art. 74. Myers v. Mitchel. 20 An. 533. 

State ex rel, Sternberg v. Lagarde, 18. 

. The only question to be inquired into on appeal from an order of 
seizure and sale, is whether there was sufficient evidence before 
the Judge a quo to authorize the fiat. 

Citizens’ Bank v. Dixey, 32. 

. An order of seizure and sale can not be set aside on appeal on ac- 
count of subsequent irregularities in the execution thereof. Jb. 

. The right of appeal is a constitutional right, and does not depend 
upon the discretion or pleasure of the District Judge. Const. art 
74, The right to determine primarily whether the appellant has 
complied with the requirement of the law is vested in the Dis- 
trict Judge, but his decision is subject to the revision of the Su- 
preme Court. The proper remedy for correcting the illegal rulings 
of the District Judge in dismissing the appeal or declaring it de- 
volutive only, after a suspensive appeal has been granted or a 
bond has been filed, is by writ of prohibition and not by man- 
damus. State ex rel. Johnson v. Judge Fifth District Court, 113, 
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APPEAL—Continued. 
6. No person not a party to the suit in the court below, can be made a 
party, appellee, in the appellate court. In such a case the appeal 
will be dismissed for want of proper parties. 


Successioi of Tyson, 117. 

. Where the certificate of the clerk shows that the recerd contains 
all the testimony adduced, documents filed and proceedings had, 
the appeal will not be dismissed because there is no bill of excep- 
tions, statement of facts or assignment of errors. 20 An. 213 ; 
C. P. 601, 602. State Bank v. Cammack, 133. 

. An appeal taken by the defendant must be prosecuted within the 
time fixed in the order. Landry v. Landry, 142. 

- An appeal will not lie in favor of the intervening creditor after 
the time fixed by the order for the defendant to appeal has ex- 
pired; in such a case the judgment becomes res judicata. Ib. 

. An appeal will lie from a judgment dissolving an injunction taken 
out against an order of seizure and sale. The amount of the 
appeal bond to entitle the plaintiff in injunction to a suspensive 
appeal is one-half over and above the amount of the judgment 
dissolving the injunction. 

State ex rel. Stackhouse v. Judgeof Fifth District Court, 152. 

. A suspensive appeal from a judgment dissolving an injunction 
against an order of seizure and sale will suspend the execution of 
the order until the judgment is affirmed by the Supreme Court. 

Ib. 
2. After a suspensive appeal has been granted and the bond is signed 
and filed the judge of the court a qua has no jurisdiction in the 
cause further than to ascertain that the security is good and 
solvent. Ib. 

. The appeal from a judgment of the District Court involving the 
right of office, returnable before the Supreme Court in New Or- 
leans, will be dismissed on motion, if the requirements of section 
13 of the act of 1866, page 154, have not been observed, in not 
making the appeal returnable in ten days after the judgment of 
the lower court. Ingram v. Doherty, 174. 

. A third party taking an appeal from a judgment homologating a 
tutor’s account, must make all the parties who have an interest in 
maintaining the judgment parties to the appeal, otherwise the 
appeal will be dismissed. Minors Smith v. Smith, Tutor, 183. 

. Ina proceeding by mandamus, to recover possession of the books, 
papers and records of an office which he claims, the relator must 
show that he has an interest in their possession above five hun- 
dred dollars, to entitle him to an appeal from the judgment dis 
missing the rule. State ex rel. Wrotnowski v. Bryan, 186. 

. An order for a suspensive and devolutive appeal may be granted 
by the judge a quo, separately, or both, in one order, and the ap- 
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pellant may in his discretion avail himself of the benefit of either 
order by giving the required bond within the time prescribed by 
law. Funke, Adm., v. McVay, Tutor, 192. 

17. An appeal from a judgment annulling a seizure made under a writ 
of fi. fa. will be dismissed where the record does not show that 
the value of the rights seized is above five hundred dollars. 

Docteur v. Tamboury, 193. 

18. Where the certificate of the clerk to the record of appeal is in due 
form and the amount of the appeal bond is sufficient to cover 
costs, the appeal wili not be dismissed on motion of the appellee. 

Nelson & Co. v. Scott, 203. 

19. All parties to the record interested in maintaining the judgment 
appealed from, must be made parties to the appeal, otherwise the 
appeal will be dismissed. Dewey v. Bird, Sheriff, 209. 

20. When more than three judicial days have elapsed after the time 
fixed by the District Judge for filing the transcript, and no cause 
is shown for the delay, the appeal will be dismissed on motion of 
the appellee. Cousin d& Brother v. Johnson, 210. 

21. The appeal will be dismissed if the transcript is not filed in the 
Supreme Court within three judicial days after the time allowed 
the appellant to bring up the record. 

New Orleans v. Merchants’ Mutual Insurance Company, 213. 

22. An application by defendant to remove a cause is analogous to a 
plea to the jurisdiction, and when ordered by the court, the party 
against whom it is taken may appeal, but when the order of 
removal is refused, no irreparable injury follows, and it is un- 
appealable. It will, however, be examined on the appeal taken 
by defendant from a final judgment on the merits, and if found 
erroneous will be corrected. 

Rosenfield v. Adams Express Company, 233. 

23. Where citation of appeal is not prayed for by the appellant, and 
none is issued to the appellee, the appeal will be dismissed. 

<ldams v. Dermody, 2°38. 

24, No appeal lies from a judgment not signed by the judge. 

Trost v. Fox and Weber, 261. 

25. To dispense with citation of appeal, the motion must be made in 
open court at the same term of the court at which the judgment 
is rendered. De St. Romes v. Macarty, 277. 

26. Where a mandate has issued from the Supreme Court at the instance 
of one of the parties, to the clerk of the District Court, to amend 
his certificate, so as to conform to the fact, and show that all the 
evidence adduced on the trial is not contained in the record, and 
the clerk answers that he is not aware that other evidence than 
that embraced in the note of evidence and included in his cer- 
tificate was offered, the appeal will not be dismissed, The appeal 
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27. 


28. 


gS 


30. 


3l. 


32. 


33. 


3b. 


will not be dismissed for want of citation where the appellee 
appears and urges other grounds for dismissal before that of want 
of citation. Lee vy. Goodrich, Tutor, 278. 
In a suit where the right of office is involved, the appeal will not 
be dismissed where the failure to file the record within the time 
prescribed by law is not imputable to the appellant. Sec. 12, acts 
of 1864, p. 22. Fish v. Collens, 289. 
Where more than one year has elapsed from the date of the judg- 
ment of the court a qua before the judgment of the Supreme Court 
is rendered dismissing the appeal, the appellant will not be entitled 
to a second appeal, the time having expired within which he could 
appeal. C. P. 593. Knor v. Duplantier, 294, 


. A devolutive appeal from a final judgment does not suspend or 


interrupt prescription pending the appeal. Acts of 1853, p. 250. 
Arrowsmith v. Durell, 295. 
Where the value of a schooner, the ownership of which is in 
dispute, is shown to be above five hundred dollars by the amount 
of the bond for injuction, and the amount of the appeal bond, the 
appeal will not be dismissed for want of jurisdiction. Constitu- 
tion article 74. Gogreve v. Windhorst, 296. 
Where the certificate of the clerk of the District Court shows that 
the transcript is incomplete and not such as will enable the ap- 
pellate court to examine the case on its merits, the appeal will be 
dismissed on motion. Rulef’ v. Nugent, 299. 
The Supreme Court will ec officio notice the want of proper parties, 
and dismiss the appeal without motion. 
Martin vy. Taylor & Pinckard, 303. 
No appeal will lie from « judgment dissolving an injunction where 
the amount in dispute is not above five hundred dollars. The 
fact that the property seized exceeds five hundred dollars in value 
will not give the Supreme Court jurisdiction of the appeal from 
such judgment. Gayarre v. Hays, Sheriff, 307. 


. Where the appeal is taken in open court, citation of appeal to the 


appellee is unnecessary. Fisk v. Moss, 329. 


. A motion to dismiss the appeal for want of a proper bond will not 


be noticed by the Supreme Court, if not made within three 
judicial days from the filing of the record. Tb. 
Where the transcript of appeal is duly certified by the clerk of the 
District Court as containing all the evidence, etc., adduced on the 
trial, it is sufficient to enable the Supreme Court to decide the 
case on its merits, and the appeal will not be dismissed. 
State ex rel. Hero, v. Pitot, 336. 


. The affidayit of the appellant that his interest in the controversy 


exceeds five hundred dollars is sufficient to give the Supreme 
Court jurisdiction of the appeal. Tb, 
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38. 


3Y. 


40. 


41. 


_ 
re 


43. 


44. 


46. 


47. 


Where the order of appeal has been granted on petition the ap- 
pellee must be cited, otherwise the appeal will be dismissed on 
motion. Marcy v. Citizens’ Mu. Ins. Co., 429. 

An appeal will not lic from an interlocutory judgment permitting 
a prayer for a jury to be filed and continuing the case, nor for 
sustaining a challenge to the array of jurors. If these orders 
have been improperly rendered they may be corrected on appeal 
from the final judgment. 

State ex rel. McCarthy, v. Manning, 453. 

Where the certificate of the clerk of the District Court toa tran- 
script of appeal makes no mention of any testimony having been 
adduced, and there are no bills of exceptions or assignment of 
errors in the record, the appeal will be dismissed on motion. 

‘ Melson v. Sandel, 458. 

Citation of appeal must be served on the appellee if he reside in 
the State, and on the advocate if he be a non-resident. Service 
on the agent is not good. 

McIntosh, Adm., v. McLeod, Adm., 465. 


», The appeal will be dismissed if the bond has not been filed within 


twelve months from the date of the order. Every act required 
by law to perfect an appeal when taken, must be performed 
within the delay allowed by law for taking the appeal. 

Wood v. Calloway, 481. 
Where the creditors of a succession are litigating their rights con- 
tradictorily with each other and the value of the succession ex- 
ceeds five hundred dollars, an appeal will lie to the Supreme 
Court, although the claim of each creditor may not amount to 
that sum. Succession of Gale, 487. 
Where the clerk of the District Court fails to reduce the testimony 
to writing and annex it to the record, in a suit founded on an 
opposition to an executor’s account, the Supreme Court will remand 
the cause, with instructions to have the evidence reduced to 
writing. Succession of Ross, 511. 


. When an appeal is taken from a judgment on a joint contract, all 


who were required to be made parties in the court below must be 
made parties to the appeal, otherwise the appeal will be dismissed. 
; Noble v. Logan, 515. 
Where the order fixes the amount of the bond for a devolutive 
appeal, and the amount required by law for a suspensive appeal, 
and the bond given is for an amount less than that required by 
law for a suspensive appeal, the appeal will not be dismissed, but 
will be declared devolutive only. Jenkins v. Howard, 597. 
Where one judgment debtor in solido appeals from the judgment 
without making his co-debtor a party, the appeal will be dis- 
missed for want of proper parties. 
Broussard v. Guidry and Dupre, 618, 
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48. The appeal will be dismissed where the failure to cite one of the 
appellees is imputable to the appellant. 

Potier v. Thibodeau, 618. 

49. A third party, on appealing from a final judgment on the ground of 

his liability to contribute, must cite the plaintiff and defendant as 

appellees, otherwise the appeal will be dismissed for want of 
proper parties. Guilbeau v. Cormier and Roy, 629. 

50. The fact that the name of the defendant is inserted in the appeal 
bond will not supply the defect. Ib. 

51. The omission to ask for citation of the defendant in the appeal is 
imputable to the appellant. Ib. 

52. An appeal from an interlocutory judgment will not be entertained, 

where it is not manifest that such decree would work irreparable 
injury. Wolf v. McKinney, 634. 

53. Where judgment has been rendered in the lower court against the 

maker and indorser of a promissory note, and the maker appeals, 

he must make the indorser a party, otherwise the appeal will be 
dismissed for want of proper parties. Sittig v. Littell, 646. 

54. The affidavit of the district judge, filed in the Supreme Court in 

1867, stating that an appeal was granted in open court in 1862, is 

not sufficient to maintain the appeal in the absence of an order of 
appeal in the record. Moore v. Simms, 649. 

. 55. An appeal will not be dismissed on the ground that the record was 
not filed on or before the return day, when it is shown that there 
was no term of the court held at the time fixed, provided it was 
filed on the first day of the first meeting of the court after the 
appeal was taken. Lefevre v. Haydel, 663. 

56. On a motion to dismiss an appeal, the Supreme Court will not notice 
documents not forming a part of the record. 
Nunez v. Winston, 666. 
57. A clerk of the District Court is not disqualified on account of his 
office from becoming surety on appeal bond, in an appeal from a 
judgment from the court of which he is clerk. 
Walker v. Simon, 669. 
58. If the clerk commit a clerical error of importance in issuing cita- 
tion to the appellee, its only effect would be to require time to be 
given for a correct citation. 1b. 
59. The filing of a transcript of appeal on the first day of the meeting 
of the court after the appeal is taken is sufficient. A party does 
not lose his right of appeal because of failure of the Supreme Court 
to hold the next regular term after it is taken. Ib. 
60, The several acts of the Legislature passed in 1864, 1865 and 1866, 
providing for the return of appeals to the Supreme Court, were 
enacted in the liberal spirit of reinstating the right of appeal in 
all cases jn which it had been lost or suspended by the disorgani- 
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zation of the courts and the utter confusion and derangement of 
judicial proceedings consequent upon a state of war. These 
statutes should be construed liberally. 
Arceneaux v. de Benoit, 673. 
Appeals granted since the first of September, 1860, and filed at the 
proper places of return, on or before the return day for such ap- 
peals, are in time, although the return be made subsequent to the 
first Monday of March, 1866, to which time the right of appeal 
had been extended by the act of December, 1865. The act of 
March 22, 1866, is, in its spirit, an extension of the time beyond 
the first Monday of March, 1866. Ib. 


2. A third party, appealing from a judgment, must allege and show a 


direct pecuniary interest in the subject matter of the suit. 
State ex rel. Belden, Att. Gen., v. Markey, Kaiser, et al., 743. 


. The City of New Orleans has no pecuniary interest in the subject 


matter of a suit brought under the intrusion act, No. 156 of 1868, 
to determine the rights of parties to seats as Aldermen and As- 
sistant Aldermen of said city. Tb. 
Objections to the reception of testimony on trial in the lower court 
will not be noticed in the appellate court, unless the objections 
are embodied in a bill of exceptions to the ruling of the judge 
admitting the evidence. 
Burke & Co. v. Edey & Pinckard, 749. 


. When the appeal is taken for delay only, damages will be given 


against the appellant for frivolous appeal. Tb. 
The appeal will be dismissed when the failure to make proper 
parties to the appeal is imputable to the appellant. 
State ex rel. Freret v. Wickliffe, Auditor, 755. 
SEE ABsENTEES—Parker v. Davis, 157. 
See Crim. Law anv Crim. Pro.—State v. Redding, 188. 
Sree Executory Process—TZaylor v. Hill, 626. 


APPEAL BOND. 


1. 


The rule laid down in article 575 of the Code of Practice, which 
requires that the appeal bond to be given for a suspensive appeal 
shall exceed by one-half the amount of the judgment appealed 
from, does not apply to a case where an appeal has been taken 
from a judgment homologating a tableaux filed by the executor. 
This class of cases is governed by the doctrine taught in Blanchin 
v. Steamer Fashion, 10 An. 345; State ex rel. Hickey v. Judge of 
the Fourth District Court of New Orleans, 20 An. 108, which may 
be rendered as follows: Where there is no standard specially fixed 
by law as to the amount of the appeal bond required to operate a 
supersedeas pending the appeal, the judge a quo should allow a 
suspensive appeal on appellant’s giving bond in an amount sufti- 
cient to cover costs. 

State ex rel. Gausson vy. Judge of Second District Court, 43. 
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2. After an appeal bond has been filed, the judge a quo is competent 
only to determine whether the appeal is suspensive or devolutive, 
and to ascertain whether the sureties on the bond are such as the 
law requires. Ib. 

3. The Supreme Court will, on application for a prohibition, inquire 
into the sufficiency of the appeal bond to entitle the appellant to 
a suspensive appeal. Ib. 

4. Where an appeal is granted on motion in open court, the names of 
the appellees must be inserted in the appeal bond, otherwise the 
appeal will be dismissed for want of proper parties. 

Succession of Weigel, 149. 

5. The Judge of the District Court is competent to determine the suf- 
ficiency of the security on appeal bond, after the appeal has been 
taken and filed in the Supreme Court, and if he finds the bond not 

. such as the law requires, he may order execution to issue, notwith- 
standing the appeal. . 
State ex rel. Simonds v. Judge of Seventh District Court, 178. 

6. An appeal bond is lawful and operative when sigued by two or 
more sureties, who bind themselves each for a stated sum or por- 
tion of the bond, the aggregate amount of the respective sums 
being the full amount required by law. 

State ex rel. Roman v. Judge of Sixth District Court, 443. 

7. Under the charter, the city of Carrollton is dispensed from giving 
bond in case of appeal. 

Carrollton v. Board of Metropolitan Police, 447. 

&. An appeal bond is valid if each of the sureties bind himself for hz if 
the entire amount. 

State ex rel. Mitchell, Craig & Co. v. Judge Sixth Dist. Court, 730. 

%. The Supreme Court will examine into the validity and sufficiency 
of the security of the appeal bond on an application for a prohibi- 
tion, and if the bond is legal in form, and the security good and 
solvent, the prohibition will issue pending the appeal. Ib. 

10. The appeal bond must be made payable to the clerk of the court 
from which the appeal is taken. The appeal will be dismissed if 
the bond is not so taken. Marks & Co. v. Herman, 756. 

ATTACHMENT. 

1. In an attachment suit, no judgment can be rendered against the 
garnishee before judgment is obtained against the debtor. 

Collins & Leake v. Friend— Yeatman, Garnishee, 7. 

2. To entitle the creditor to the remedy by attachment against a resi- 
dent debtor, it must be shown that he is about leaving the State 

_ permanently. Schorten vy. Davis and Brother, 173. 

3. The bonding of the property attached by the defendant is not an 
acknowledgment that the writ of attachment providently issued. 


Avet & Cambon v. Albo, 349. 
4. The defendant in an attachment suit may have the attachment 


dissolved by a judgment of the court after he has come into the 

possession of the property attached, by giving bond for its re- 

lease. Ih, 
100 
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ATTORNEYS AND ATTORNEYS’ FEES. 


1. 


w 


3. 


ii 


10. 


ll. 





The stipulation in the act of mortgage of-five per cent. to cover 
attorney’s fees in case the holder is compelled to resort to legal 
proceedings to compel payment of the obligation, is not usurious. 

Siegel v. Drumm, 8. 


. The attorney of record is not competent to make the necessary 


affidavit to obtain a trial by jury in a suit on a promissory note, 
where it is shown that the party resides in the parish and is with- 
in the limits of the parish at the time. 
Wimbish v. Wade and Percy, 180. 
The act of the Legislature of 1865 imposing a license tax on attor- 
neys at law is equal and uniform on all persons engaged in the 
practice of the profession, and is therefore not in conflict with 
article 124 of the Constitution of 1864, nor with article 118 of the 
Constitution of 1868. State v. King, 201. 


. The State, having authorized the issuing of a license to a party to 


practice law, is not thereby precluded from taxing such party an- 
nually for pursuing the profession within the State. Ib. 


. Where the authority of an attorney at law to appear in a cause is 


not questioned it will be presumed, and his acts will be binding 
on the party for whom he appears. 
Rosenfield v. Adams Express Co., 233. 


. The instructions of the attorney of record, who placed the writ of 


ji. fa. in the hands of the sheriff, to retain it after the return day, 
will protect the sheriff from liability for failing to return the writ. 
Simons v. Steamer White and Owners, 590. 


. The stipulation in an act of mortgage of two per cent. to cover 


attorney’s fees, if resort be had to legal proceeding, is made in 
favor of the creditor, and is collectable with the principal debt. 
Simon v. Haifleigh, 607, 


. In fixing the value of the services rendered by an attorney in a 


litigation in which he has been engaged, the court will not be 
governed exclusively by the estimate of the witnesses, but will 
look into the whole record and form an estimate founded on the 
usual charges made for such services as appear to have been ren- 
dered. Cullom vy. Mock, 687. 


. The averment in the petition that the defendants are non-residents 


is sufficient to authorize the appointment of an attorney to repre- 
sent them in a proceeding via executiva. Monition of Hall, 692. 
The court will notice judicially who are its attorneys, and where 
it appears that an attorney has been appointed curator ad hoc, 
the phrase curator ad hoc will be treated as surplusage and the 
appointment be regarded as that of attorney to represent the ab- 
sentee. Ib. 
The attorney appointed to represent the absentee in a proceeding 
via executiva is the proper party to whom notice of seizure must 
be addressed, and on whom service must be made. Ib. 
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ATTORNEY FOR ABSENT HEIRS. 

1. The functions of the attorney for absent heirs ceases when the 
heirs present themselves, and‘are recognized and put into posses- 
sion of the succession by order of the court. 

Succession of McArthur, 432. 








BAILMENT. 

1. In order to avoid liability for the loss of cotton on storage, the 
warehouse keeper must show that the loss occurred without his 
fault. He cannot be relieved by showing that the loss occurred 
by an overpowering force. He must also show that he used all 
possible means to preserve it. 

Schwartz, Kauffman & Co. v. Baer, 601. 

2. A warehouse keeper gave a receipt to the depositor for cotton re- 
ceived on storage “‘ with the stipulation in the receipt ‘to be de- 
livered in the same condition and order on presentation of this 
receipt or order.’” The depositor subsequently received a portion 
of the cotton, for which he gave a receipt. Held—That the pre- 
sentation of the order and the delivery of a part of the cotton 
was a sufficient putting in mora of the whole amount to be de- 
livered. Juillard v. Baer, 603. 

BANKRUPTCY. 

1. A judgment and certiticate of discharge by the Bankrupt Court 
will operate a perpetual bar to further proceedings in the State 
courts against the bankrupt, on demands that existed before the 
decree. Bankrupt act, sec. 34, approved March 4, 1867. 

Fox v. Weed, 58. 

2. An application for a new surrender of an insolvent is a new suit, 
and not a continuation of the first proceedings against the insol- 
vent, and if not brought until after the passage of the bankrupt 
laws by the United States, cannot be entertained by the State 
courts. Fisk v. Montgomery, 446. 


3. The passage of the general bankrupt laws by the United States 
superseded all State insolvent laws. Ib. 
See Evipence—Mareelin v. His Creditors, 423. 


BELLIGERENTS. 

1. The exchange of prisoners between the sovereign and the insur- 
gent, engaged on the one side by force of arms to subdue the 
rebellion, and on the other to establish their independence, does 
not of itself constitute the insurgent a belligerent power. 

Smith v. Stewart, 67. 

2. The blockade of the insurgent ports by the sovereign does not con- 
stitute the insurgent a belligerent, within the sense and meaning 
of the term “ belligerent,” as used in international law, because 
the sovereign might accomplish the same result by interdicting 
commerce through those ports by municipal regulations. 1b, 
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3. The fact that a revolted province or portion of a country may have 
acquired the status and position of a belligerent power, does not 
ipso facto give it the position and status of a de facto government. 
A government de facto arises only where the established govern- 
ment has been subverted by successful rebellion, and the new 
government exercises undisputed sway for the time being over the 
entire country. Ib. 

4. In the late conflict between the United States and the so-called 

Confederate States, before the Confederate States could have | 
claimed the distinction of a de facto government, it was necessary 
for them to show undisputed control over the whole country 
claimed, with the ability to maintain that position. Ib. 

5. A recognition, by any othér independent power, of the Confederate 

States as an independent power before they had demonstrated 
their ability to maintain their new government, would have been 
a casus belli between the United States and such power. Ib. 

6. Contracts entered into between belligerent enemies are absolutely 
null . Overby v. Overby, 493. 

. In the late civil war between the United States and the (so called) 
Confederate States, every individual within the military lines of 
the one, was a belligerent with reference to the other, and every 
contract between two parties, the one residing within the military 
lines of the United States and the other residing within the Con- 
federate lines is absolutely null and void. Ib. 

8. The contract of agency is included in the prohibitions established 
by acts of Congress and the proclamation of the President of the 
United States interdicting trade and intercourse between citizens 
of the United States and the insurgents, and is therefore void. 

Tb. 

9. Contracts entered into during the late war between parties, the 
one residing within the military lines of the United States and the 
other within the Confederate lines of military occupation, are ab- 

a solutely null, and no action will lie to enforce them. 

Noblom v. Milborne, 641. 
10. A contract made between two parties, the one residing within the 
Federal lines of military occupation and the other within the so- 
called Confederate lines, during the late war, is prohibited by act 

of Congress, and is therefore null. Noblom v. Swords, 647. 


“N 


BILLS AND PROMISSORY NOTES. 
1. The holder of a promissory note, deposited before maturity, to 
secure the payment of a pre-existing debt, has a right to sue for 
and recover the whole amount. Succession of Dolhonde, 3. 
», A, a member of the commercial firm of A & B, executed his two 
promissory notes, payable to bis awn order and by him indorsed 
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BILLS AND PROMISSORY NOTES—Continued. 


in blank, secured by mortgage on his individual property. A 
placed the notes in the hands of the commercial firm of A & B, 
who deposited them in pledge with C, to secure the payment of a 
note of the firm. The note of the firm was taken up by them, 
together with the mortgage notes held as collateral security ; Held 
by the court—That the mortgage given to secure the notes of A, 
was not extinguished by confusion, they not having been returned 
into his hands. That the fact that they were returned into the 
hands of the firm of which A was a member did not place them 
in his individual hands, and the mortgage still exists. Ib. 


. The holder of negotiable paper must, in order to bind the indorser, 


give notice of non-payment by the maker in conformity with the 
rules prescribed by the law merchant. 
Field & Co. v. Delta Newspaper Co., 2A. 


. The doctrine on which the necessity of notice to the indorser rests, 


is the presumption of damage or injury sustained by him. Jb. 


. Whoever is entitled to a recourse over against another party, is 


presumed in law to be injured by a delay in receiving notice of 
non-payment. Ib. 


}. An engagement by one party to pay a certain amount of money to 


another at a given time, secured by mortgage on real estate, falls 
under the class or denomination of promissory notes, and is pre- 
scribed by the lapse of five years from maturity. 

Bank of La. v. Williams, 121. 


. Where the evidence shows that the drawer of a draft payable at a 


future day has notified the drawees not to pay it, he is not en 
titled to notice of dishonor. Marz v. Wheelis, 140. 


. One party cannot hold another liable individually, on a contract 


made with him as agent. Ib. 
The transferee of drafts not negotiable occupies no better position 
than the original holder. Tb. 


. Where the signature of a party to a promissory note is specially 


denied under oath, the burden of proof falls upon the holder, 
who will be bound to produce such evidence as the law requires 
to enable him to recover on the instrument. C. P. art. 325. 
Huddleston v. Coyle, 148. 
In order to bind the drawer or indorser of a protested draft, notice 
must be directed to his postoffice. Notice sent to another post- 
office than that of his domicile will not avail. 
Lafitte, Dufithoe & Co. v. Perkins, 171. 
Where a party has purchased a tract of land and executed his 
promissory note for the price, and afterwards takes up the note 
by giving his draft for the payment thereof, with full knowledge 
of the condition of his title, he cannot set up in defense to a suit 
against him as drawer of the draft that the title to the land is 
defective or imperfect, Wimbish v. Wade and Perey, 180, 
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13. 


14. 


18. 


19. 


20. 


23. 


The attorney of record is not competent to make the necessary 
affidavit to obtain a trial by jury, in a suit on a promissory note, 
where it is shown that the party resides in the parish, and is 
within the limits of the parish at the time. Ib. 

Payment of a promissory note cannot be judicially enforced where 
the consideration is shown to be the price of a sale of slaves. 

Lytle v. Whicher, 182. 


. Consent to the extension of the time for the maturity between the 


maker and holder of a promissory note will hold the indorser 
conditionally liable, and notice of demand on the maker need not 
be given the indorser until the expiration of the new date caused 
by the extension. Walker v. Graham, 209. 


. Where a promissory note is made payable at a particular place, as 


a bank, in an action against the maker, it is not necessary to allege 
or prove that demand of payment was made at that place to enable 
the holder to recover. 5 An. 61. Thiel vy. Conrad, 214. 


. The maker of the note may, however, when sued, set up in defense 


that he had deposited the funds in the bank to meet the note at 
maturity, and show the damages he has sustained by the failure 
of the holder to demand payment at the place designated. Ib. 
Want of due diligence in making demand of the maker of a promis- 
sory note at maturity, will discharge the indorser. 
Mitchell v. Young, 278. 
A promise by the indorser to pay the note, made in ignorance of 
his discharge, will not bind him. Ib. 
An executor or administrator cannot bind the estate he represents 
by making or indorsing a promissory note in that capacity, but he 
will be held personally responsible for the amount, and the holder 
is not bound to allege or prove that the executor exceeded his 
powers in order to hold him personally responsible on the note. 
Livingston v. Gaussen, 286. 


. The holder of negotiable paper, made or indorsed by a party as 


executor, may institute his action against such party individually, 
leaving to the latter the right to show that he is not personally 
responsible. Ib. 


. Where a payment has been made on a promissory note which was 


given for the price of slaves, and a new note was executed for the 
balance due, the collection of the second note cannot be judicially 

enforced on account of the failure of consideration. 

Campbell vy. Waters, 325. 

Notice to one member of a partnership which indorses a bill or note 

is notice to all, and if one of the firm dies before maturity, notice 

to the survivor will bind the estate of the deceased partner. Par- 

sons on Notes and Bills, vol. 1, p. 502. Where a commercial part- 

nership has been dissolved by the death of one of the partners, 
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28. 


31. 


notice to the executor of the deceased partner will not bind the 
partnership on an indorsement of the firm name on a note made 
before the dissolution; in such a case notice should have been 
given to the surviving partner, especially if he be the liquidator 
or representative of the firm. Slocomb v. De Lizardi, 355. 


24. The certificate of the notary that notice was given by a letter 


directed to the indorser’s barkeeper, he not being in, is defective 
in not stating that the service was made at the indorser’s residence 
or place of business. Ib. 


. A simple waiver of protest does not, as a general rule, dispense 


with demand and notice; but where a draft is made payable at a 
particular date, indorsed in blank by a commercial firm, and one 
of- the firm writes on the back of it on the day of maturity, and 
only three or four hours before the usual time for protesting, 
‘‘ protest waived,” he will be bound on the draft without further 
notice of its dishonor. Marsh v. Waterman, 375. 


. A waiver of protest and notice by an indorser, made at the place 


of payment, at the moment of maturity, will dispense with proof 
of other demand. O'Leary v. Martin, Cobb & Co., 389. 


. Where a promissory note is indorsed in blank by a firm name, and 


a waiver of protest and notice is signed by the same firm, but in 
a different hand-writing from that of the original indorsement, 
and the note, indorsement and waiver are all offered and re- 
ceived in evidence without objection, the presumption is that the 
waiver was written by another member of the firm from that of 
the indorsement, and the signature will be considered proved. 
Ib. 
Where the name of the holder of a promissory note appears as first 
indorser he will be presumed to be a surety with the maker. 
This presumption may however be rebutted by proof. Ib. 


. A party having given his promissory note for the price of land pur- 


chased, is debarred from setting up that the valuation of the land 
was estimated in a depreciated or unlawful currency. Nor can he 
set up that a previous holder was willing to take an unlawful cur- 
rency in payment of the note. Crosby v Tucker, 512. 


. A third holder of commercial paper before maturity is not com- 


pelled to prove that he gave a valid consideration to enable him 
to recover of the maker, unless it is shown that there is want or 
failure in the original consideration. 
Union Bank v. Succession of Ross, 513. 
Notes given by the heirs for the price of slaves at probate sale can 
not be charged against them in the account rendered by the 
administrator. Succession of Tauzin, 536. 


. Where the mail service can not be used as a means of conveying 


notice, the holder of commercial paper is not excused if he fails to 
use all other means within his reach of bringing home notice to 
the party whom he wishes to charge. 

James & Co. v. Wade, 548. 
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BILLS AND PROMISSORY NOTES—Continued. 

33. To hold the indorser on a promise to pay a promissory note after 
discharge, the holder must show that the promise was made with 
a full knowledge of his discharge. Tb. 

. When the defendant, the maker of a promissory note, establishes 
a failure of consideration as between himself and his payee, 
amounting to a fraud, the holder by indorsement is obliged to 
show that either he or some preceding holder took it in good faith 
and for value. Union Bank of La. v. Ryan, 551. 

. A third holder of a promissory note, given for the price of a slave 
can not recover thereon, although he acquired the note in good 
faith, for a valid consideration, before maturity. 

Groves v. Clark and Carnal, 567. 

. A commercial firm holding a note in favor of one of its members 
without indorsement, given for money loaned by the firm, can not 
set up that they are innocent third holders for value against the 
plea of failure of consideration. 

Norton & Macauley v. Pickens, 575. 

. The law makes no distinction in regard to prescription, between 
negotiable and non-negotiable promissory notes and bills of 
exchange. Robichaud v. Thorne, 611. 

. A written order drawn by one person addressed to another direct- 
ing him to pay toa third party a certain amount of money at a 
specified time, is a bill of exchange, and is prescribed by the lapse 
of five years from date of maturity. Tb. 

A third holder of negotiable paper before maturity, in good faith 
for a valuable consideration, can recover thereon, unless it is 
shown affirmatively that the original consideration was illegal. 

Coco v. Calliham, 624. 

. A promissory note, given for Confederate money as the considera- 
tion, can not be enforced in part, predicated upon an assumed 
value of the illegal currency at the time, when compared with 
legal currency. Tb. 

. A note given by a conscript in the so-called Confederate army to 
another party, to serve in his place as substitute, is illegal, and 
no action lies to enforce it. Heidenreich vy. Leonard, 628. 

. A third holder of a promissory note, given for the price of a slave, 
cannot recover thereon, although he acquired it in good faith, for 
a valid consideration, before maturity. Levy v. Gremillion, 635. 

. Payment of a promissory note cannot be enforced when the con- 
sideration is shown to be the procuring, by the holder, a detail 
for the maker to enable him to keep out of active military service 
in the rebellion. Eastin v. Ducrest, 656. 

A written agreement to pay a certain amount of money to another, 
styled a bond, falls under the class or denomination of promissory 
notes, and is prescribed by the lapse of five years from maturity. 

‘ Succession of Voorhies, 659. 

Notes given for the price of slaves cannot be enforced. 

Nunez v. Winston, 666. 
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BILLS AND PROMISSORY NOTES—Continued. 

46. The maker of a promissory note can not set up in defense to its 
payment that the holder is not the true owner, unless he show 
that the assignment or transfer is fictitious and fraudulent, and 
made to deprive him of substantial defense against the true 
owner. Case, Receiver, v. Watson and Dunham, 731. 

47. Where a contract of sale of land, slaves and personal property was 
made for part cash and part credit, for which promissory notes 
were executed by the purchaser, duc at different periods of time 
before emancipation, aud a portion of the notes for the credit 
price have been paid, the purchaser of the property for which the 
notes were executed, is only bound to pay that portion of the 
outstanding notes after emancipation which is found to be due on 
the land and personal property, in the proportion of the value 
of the land, slaves and personal property in the original contract 
of sale. Sandidge v. Sanderson, 757. 

. The holder of a mixed obligation, the consideration of which is 
part land and part slaves, cannot recover that portion for which 
slaves formed the consideration. Constitution, art. 128. Ib. 

Sere AGenT anv AGEenNcy—Nalle v. Higginbotham, 477. 
See Contracts—Satterfield v. Spurlock, 771. 
SEE Practice—Taylor v. Littell, 665. 


BILLS OF CREDIT. 

1. The certificates of indebtedness or notes authorized by the act of 
the General Assembly, approved ‘ninth of February, 1866, are 
bills of credit, and are issued in violation of section 10, of article 
1, of the Constitution of the United States. 

City National Bank vy. Mahan, Tax Collector, 751. 

2. These certificates of indebtedness or bills of credit having been 
issued in violation of the prohibitions in the Constitution of the 
United States, are not receivable for taxes or other public dues to 
the State. Ib. 

3. That the act of the General Assembly approved ninth of February, 
1866, entitled ‘‘ An Act to authorize the issue of certificates of 
indebtedness, and of bonds for the funding of the same,” is in 
conflict with article 1, section 10, of the Constitution of the 
United States, and is therefore void. Ib. 


BONDS. 

1. The law of 1856, section 131, page 136, exempting the city of New 
Orleans from giving bond in litigations to which she is a party 
does not apply to the Treasurer or other officers of the city. The 
statute exempting the corporation from giving bond is an excep- 
tional one and cannot be extended to other parties than those 
mentioned. State ex rel. George v. Mount, City Treasurer, 177, 

Sree APPEAL Bons, 


101 
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CITATION. 
1. Proof of citation can only be shown by the Sheriff’s return, and 
nothing can be presumed by the court. 
Leblane & Co. v. Perroux, 26. 

. The Sheriff ’s return on a citation cannot be amended or corrected 
after judgment, so as to cure nullities resulting from a defective 
citation. Ib. 

. The power to receive citation for another must be express and 
special; it cannot be conferred by a general mandate. C. C. 
2965, 2966. Tb. 

. When parties have elected a domicile as a place to receive citation, 
the Sheriff’s return must show that the service was made at the 
elected domicile in the manner prescribed by law. Ib. 

. The return of the Sheriff on a citation served at the domicile of 
the defendant must show that the citation and copy of petition 
were served ona person of lawful age who resided at the domicile 
of the defendant at the time. Cole v. Hocha, 613. 

. No valid judgment can be rendered against a party until he has 
been legally cited. Ib. 

. A judgment by default that has been improperly made final be- 
cause of defective citation, will be set aside on appeal, and the 
cause will be remanded. Dupuy v. Arceneaux, 629. 


. A citation must express the number of days given the defendant to 
answer according to the distance from his residence to the place 
where the court is held, to be reckoned from the date of service. 

Ib. 

. Ina service of citation at domicile, the Sheriff’s return must show 
that the defendant was absent at the time, and that the person 
with whom the citation was left, was living there. 

Arnault v. Julien, 630. 
10. No legal judgment can be rendered on a defective citation. Jb. 


CLERKS OF COURT. 

1. Section 4 of the act of the Legislature, approved September 4, 
1868, making the clerks of District Courts ex officio clerks of the 
Parish Courts, is in conflict with article 117 of the Constitution 
of 1868, which declares that ‘‘ No person shall hold or exercise, 
at the same time, more than one office of trust or profit, except 
that of justice of the peace or notary public.” 

Bouanchaud v. D’ Hebert, 138. 

2. Section 9 of the same act conflicts with article 86 of the Constitu- 
tution, which declares that the Parish Judges of the several 
parishes shall receive a salary and fees to be provided by law. 
The above numbered sections of the act No. 51, approved Septem- 
ber 4, 1868, are unconstitutional and void. Constitution, articles 
86 and 117. Tb, 
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CLERKS OF COURT—Continued, 
3. A clerk of the District Court is not disqualified on account of his 
office from becoming surety on an appeal bond in an appeal from 
a judgment from the court of which he is clerk. 
Walker v. Simon, 669. 
4. If the clerk commit a clerical error of importance in issuing cita- 
tion to the appellee its only effect would be to require time to be 
given for a correct citation. Tb. 


COMMISSION MERCHANTS. 
See AGency—Poinderter v. King, 697. 
COMMON CARRIER. 

1. Where a railroad company engaged in the carrying trade as com- 
mon carriers for hire receives and receipts for property to be 
transported to another point on the line of the road, the burden 
of excusing its non-delivery at the point designated falls on the 
company. 

Chapman v. Jackson Railroad Co., 224. 

2. A common carrier is responsible to the shipper or consignee for the 
non-delivery of goods which has occurred through his fault or 
negligence. Simon & Loeb v. The Fung Shuey, 363. 

3. The omission of the consignee to institute proceedings to recover 
goods which have been stolen from the ship before delivery, will, 
not relieve the carrier from the damages resulting from the failure 
to deliver. Ib. 

. The estimate of damages for the loss of goods by the carrier is 
their net value at the port of destination. Ib. 

. A steamboat engaged in carrying cattle and other live stock from 
different ports of the country to New Orleans, for market, is 
responsible for the loss of the cattle while on board, when it has 
occurred through carelessness or negligence. Pitre v. Offut, 679. 

6. It is no defense in case of loss while the stock is on board, for the 
boat to show a custom to the effect that they took no risk in case 
of losses of this kind. To make the defense good that such a 
custom prevailed, it must be shown that the shipper had full 
knowledge of the custom at the time of shipment, and that he 
delivered the stock on board with reference to the custom. Jb. 


COMMUNITY. 

1. The surviving wife, being a partner in community, is competent to 
purchase property at probate sale, which she administers as 
executrix. Acts of 1855, page 78, section 8. 

Keller v. Blanchard, 38. 

2. The power of the husband to dispose of the community property 
is limited to that of alienation by sale or otherwise where an 
equivalent in value is impliedly received for the property dis- 
posed of. Bister v. Menge, 216. 
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COMMUNITY—Continued. 

3. The husband is prohibited from making any conveyance inter vivos 
of the immovables of the community by a gratuitous title. Jb. 

4. At the dissolution of the community the wife is entitled to one- 
half of the immovables disposed of by the husband, by onerous 
titles in fraud of her rights, and she may enforce them directly 
against the parties in possession. Ib. 

. A lease by the husband of immovables belonging to the community 
for a term of years, in the form of a donation inter vivos, will fall 
if the donor dies before the expiration of the time. Ib. 

i. The paraphernal property of the wife can not be seized for a debt 
due the community, growing out of improvements made upon her 
hereditary lands, until her indebtedness to the community is 
judicially established. Abat v. Atkinson, 239. 

. Were community property has been sold and the proceeds applied 
to the payment of community debts for which it was mortgaged, 
the minors can not claim restitution in integrum without showing 
injury from the sale, and paying or tendering the amount which 
has inured to their benefit. Coulson v. Wells, 383. 

. Asale of community property by the husband, after the death of 
the wife, only conveys title to one undivided half thereof. 

Biossat, Tutor, v. Sullivan, 565. 

. Adecree of the court homologating the proceedings of a family 
meeting which authorized the adjudication of the community 
property to the surviving parent on the estimate of the inventory, 
amounts to a sale of the property to the survivor, and not a judg- 
ment for money on which execution could issue. 

Heirs of Bedell v. Hayes, Tutrix, 643. 

. The heirs of a deceased parent can not recover from the survivor, 
who has purchased the community interest of the deceased, that 
portion of the price which is shown to be for slaves belonging to 
their deceased parent. Tb. 

11. The surviving husband having qualified as natural tutor to his 
minor children, and caused an inventory of the community prop- 
erty to be made, and on that basis caused the one-half interest of 
the wife in the community to be adjudicated to him, for which he 
executed a special mortgage in favor of the heirs on his own prop- 
erty, and he dies, and a dative tutor is appointed to represent his 
minor children; the dative tutor, thus appointed, may vote at the 
deliberations of the creditors to dispose of the property of the 
deceased, an insolvent. Deblane v. Gary, 689. 


CONFEDERATE TREASURY NOTES. 
1. Contracts growing out of the use of Confederate ‘Treasury notes 
as a medium of exchange cannot be judicially enforced. 19 An, 
269, 288, 359; Constitution of 1868, article 127. 
Barrow y. Pike, 14, 
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CONFEDERATE TREASURY NOTES—Continued. 
2. Contracts or transactions, the basis of which was Confederate 
Treasury notes, cannot be judicially enforced by the courts of 
this State. 19 An. 161, 164, 186, 196, 269, 288, 359, 432, 464; Con- 
stitution of 1868, article 127. 
Bank of West Tenn. v. Citizens’ Bank of La., 18. 





3. Payment to the administrator in Confederate Treasury notes of a 
debt due to the estate will not shield the debtor from liability. 
Draughan v. W hite, 175. 

. A deposit in the Bank of New Orleans in 1862, in checks and 
drafts, drawn by the Union Bank of Nashville, and by citizens of 
Tennessee, during the time that Confederate Treasury notes were 
shown to be bankable funds in New Orleans and Nashville, must 
be considered as having been made in such funds. 

Foster & McAllister v. Bank of N. O., 338. 


. A depositor of funds in Confederate Treasury notes, while such 
notes were shown to be bankable funds, cannot recover, from the 
bank in mouey, the amount so deposited. Tb. 

i}. Where a party purchased checks drawn by one bank on another, 
and drafts drawn by one party on another, all within the Confed- 
erate lines at the time, and paid for them in Confederate Treasury 
notes, he must be considered as particeps criminis in giving credit 
to that currency, and is without the capacity to obtain the en- 
forcement of any contract or obligation growing out of such 
transactions. Tb. 


. Courts of justice will not lend their aid to settle disputes growing 
out of contracts reprobated by law. Boyd v. Chaffe, 476. 

. The enforcement of contracts by the courts of this State, the con- 
sideration of which was Confederate notes, is prohibited. Jb. 

. Payment of a legacy to a minor in Confederate notes is not binding 
on the legatee for the reason of incapacity to give consent. 

Porter v. Brown and Chaler, 582. 

. An agreement to sell, where the consideration is shown to be Con- 
federate Treasury notes, will not be enforced. 

Biossat, Tutor v. Sullivan, 565. 

. Where the evidence shows that a lot of sugar has been sold, and a 
portion of the price agreed upon has been paid in Confederate 
notes, no action will lie to enforce payment of the balance of the 
alleged price. Fournet v. Beer, 658. 

SEE Acrioxn—Juillard v. Rogay, 259. 
* Bitts anp Promissory Notes—Coco vy. Calliham, G24, 
EXECUTORS AND ADMINISTRATORS—Succession of Sprow!, 544, 
PartNersiip—NSuccession of Wilder, 371. 
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CONFEDERATE OBLIGATIONS. 

1. Two parties, A and B, were engaged as partners in the cotton 
trade, one residing within the Federal lines of military oceupa- 
tion and the other in the Confederate lines, during the late war, 
between whom all trade was interdicted. They engaged the ser- 
vices of C to haul the cotton through the lines. Held—That, C 
could not recover wages, on the ground that he was engaged in 
illicit traffic, expressly prohibited by law. 

Williams v. Gay, 110. 

2. All contracts and transactions between parties in aid of the Con- 
federate struggle in the late conflict between the United States 
and the so-called Confederate .States, are contrary to good morals 
and public policy, and can not be judicially enforced. In all such 
cases the parties engaged will be left where their conduct has 
placed them. Haney v. Manning, 166. 

3. Where the consideration of a promissory note, secured by a mort- 
gage on real estate, is shown to be Confederate treasury notes 
the holder can not enforce the mortgage rights against the prop- 
erty mortgaged, nor recover on the note. 

Seuzeneau v. Saloy and Sheriff, 305. 

. Abat, Generes & Co., commission merchants in the city of New 
Orleans, received, in 1862, of Anatole Cousin, a customer of 
theirs, the sum of $16,715 in notes of the so-called Confederate 
States, to be invested in city bonds and notes secured by mort- 
gage. The notes were invested in bonds of the city, known as 
Defense Bonds, which were redeemable in the same kind of cur- 
rency. Cousin brings suit for the amount delivered. Held— 
That the entire transaction, being in Confederate notes, was 
illegal and null. 19 An. 161, 288, 359; Constitution of 1868, 
article 127. Cousin v. Abat, Generes & Co., 705. 


5. The organization known as the Confederate States never reached 
the dignity of a de facto government. Ib. 
6. The order of Major General Butler compelling the holders of City 
Defense Bonds to pay a certain per cent. thereof for the benefit of 
the poor of New Orleans, was punitory, and no action lies to re- 
cover the amount of such assessment. Tb. 
Ser PartNersHip—WMc Williams v. Bryan & Irvine, 211. 


CONSTITUTION. 
1. The constitution of the State of Louisiana adopted in 1864 was 
provisional in its character, and the legislation had wader it par- 


took of the same nature. 
Police Jury v. Heirs of Burthe, 325. 


2. The convention that formed the constitution of 1868 was compe- 
tent to annul or continue in foree any of the provisions of the 
constitution of 1864, or the laws passed thereunder. Ib. 





INDEX. 807 


CONSTITU TION —Continued. 

3. The act of the Legislature of 1855, authorizing the imposition of a 
license tax of one thousand dollars on each insurer or insurance 
company chartered by the State, and only imposes a license tax 
of five hundred dollars on each insurance company chartered by 
the laws of the State, is not in conflict with that provision of the 
constitution which requires that taxation shall be equal and 
uniform. State v. Fosdick, 434. 

. An agent of a foreign corporation domiciliated and doing business 
in this State cannot invoke the inhibiting clauses of the constitu- 
tion of the United States against acts of the Legislature which it 
is alleged discriminate between citizens of this State and those of 
the other States of the Union. . Ib. 

. Article 128 of the State constitution of 1868, in declaring that 
‘** contracts for the sale of persons are null and void, and shall not 
be enforced by the courts of this State,” does not impair the obli- 
gations of a contract. It merely prohibits the execution of con- 
tracts that have been declared void by the sovereign power. 

Armstrong v. Lecomte, 527. 

. A third holder of negotiable paper before maturity is not excepted 
from the prohibition. Ib. 

. The prohibition against the enactment of laws impairing the obli- 
gations of contracts has no application to the sovereign power. 

Ib. 

. Courts will not declare an act of the Legislature void unless its 

unconstitutionality is estublished beyond all reasonable doubt. 
Edwards v. Dupuy, 694. 

. The act of the Legislature of 1869, No. 110, entitled ‘‘ An Act to 
amend and re-enact sections four and nine of an act entitled an 
act to organize the parish courts of this State,” ete., is constitu- 
tional. See Hawley v. Barlow, 563. Ib. 

. The act of the General Assembly, approved ninth of February, 
1866, entitled “‘ An Act to authorize the issue of certificates of 
indebtedness, and of bonds for the funding of the same,” is in con- 
flict with article 1, section 10, of the constitution of the United 
States, and is therefore void. 

City National Bank v. Mahan, Tax Collector, 751. 
Ser CRIMINAL LAW AND CRIMINAL PROCEEDINGS—Slate vy. Jack- 
son, 574. 
CONSTRUCTION, RULES OF. 

1. The term “ each house” used in articles 33 and 42 of the Constitu- 
tution of 1868, means a majority of the members elected to either 
body. Frellsen v. Mahan, 79. 

2. Four-fifths of a quorum of each house may dispense with the rule 
requiring any bill to be read on three several days. Tb. 

3. In ascertaining the meaning of a statute, the rule is well settled, 
that it should be so construed, if possible, that no clause, sen- 
tence, or word, shall be superfluous or insignificant. 


Staes v. Gastinel, 407. 
Ser Laws—Arrowsmith v. Durell, 295. 
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CONTRACTS. 

1. Solidarity is never presumed ; it exists, if at all, when several 
persons bind themselves towards another for the same sum, at 
the same time and in the same contract. 

Stowers vy. Succession of Blackburn, 127. 

. A lumber dealer cannot recover from the proprietor, who is having 
a building erected under contract, the price of lumber which he 
has furnished to the builder, unless he shows that the proprietor 
is indebted to the builder. Heuchert vy. Barrere, 387. 

. Courts of justice will not extend relief to a party against his own 
contract without exacting strict justice from him to his adversary. 

Latham v. Hickey, 425. 

. A contract that can not be enforced against the principal for want 
of a lawful cause, can not be enforced against the vendee of the 
principal. Boyd v. Chaffe, 476. 

. Courts of justice will not lend their aid to settle disputes growing 
out of contracts reprobated by law. Ib. 

i}. The enforcement of contracts by the courts of this State, the con- 
sideration of which was Confederate notes, is prohibited. Ib. 

. Delivery is of the essence of a contract of deposit, and where 
cotton was to be weighed, no delivery could tuke place until it 
was weighed. Tanneret v. Marshall, 619. 

. Where the evidence shows that a sum was paid in Confederate 
notes for a lot of cotton, no action will lie to enforce the contract 
for the recovery of the cotton or its value. Ib. 

A conversation between one party to a contract and a third party, 
out of the presence of the other party, is inadmissible on a trial 
in a suit to enforce the contract. Bethel v. Hawkins, 620. 

10. Where a sale of land and slaves was made before emancipation‘ 
and notes were executed for the price, and the purchaser after- 
wards reconveys or retrocedes to the vendor a portion of the 
slaves at a fixed price, and a credit is given to the purchaser on a 
particular obligation of his, given to the vendor as a part of the 
price of the sale, the vendor is bound by the act, although eman- 
cipation had taken place before it was passed. The vendor, 
having agreed to and accepted the retrocession, can not afterwards 
invoke its immorality and nullity to avoid its effect. 
Satterfield v. Spurlock, 771. 
11. In a suit to enforce a contract founded on a mixed consideration, 

part land and part slaves, if the evidence fails to show what 
portion is for land and what for slaves, the case will be remanded 
for the purpose of ascertaining by evidence the relative propor- 
tions of each. Ib. 

Ser Action—Cosslin v. Womack, 193. 

Sree BELLIGERENTS—Overby vy. Overby, 493. 

See BELLIGERENTS—Noblom v. Melborne, 641. 

Ser BELLIGERENTS—Noblom v. Swords, 647. 

Ser BILts AND Promissory Notes—Sandidge v. Sanderson, 757 

SEE SOVEREIGN PowEer—Dranguet v. Rost, 538, 
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CORPORATIONS. 

1. Paragraph 12 of section 7 of the charter of the city of Jefferson 
(Laws of 1867, No. 57), requires that all contracts for opening, 
widening, paving and improving the streets, authorized by the 
Common Council shall be adjudicated by the Controller, under 
regulations prescribed by the Council, to the lowest bidder. An 
adjudication by direction of the Council, by the Controller, of a 
contract for paving one of the streets of the city with the Nicolson 
pavement to a firm or company having the exclusive right to make 
such pavement within the limits of the State of Louisiana is in 
conflict with this provision of the statute; and the owners of 
property fronting on the street paved with this kind of pavement 
by a company having the exclusive right, cannot be compelled to 
pay the two-thirds of the cost of making the pavement. 

Bennett vy. City of Jefferson, 143. 

. The principle of competition enunciated by the statute must be 
observed by the Council in letting out contracts for the improve- 
ment of the streets, otherwise the owners of property fronting on 
the streets improved cannot be compelled to pay the charges 
assessed against them for making the improvement. Tb. 

3. The omission in the Constitution of 1868 of article 133 of the Con- 
stitution of 1864, left the whole subject of the corporation of the 
the city of New Orleans and its police regulations under the 
power and discretion of the Legislature. 

Diamond vy. Cain, 308. 

. Act No. 1, approved July 9, 1868, creating a Board of Police Com- 
missioners for the city of New Orleans and giving them full 
power to remove and appoint the police force, and repealing all 
other acts and parts of acts in conflict with its provisions, divested 
the Mayor of the city of New Orleans of all authority to appoint 
a chief or other policeman. Articles 159 and 42 of the Constitu- 
tion of 1868 were not violated in the passage of this act. (See 
acts Nos. 74 and 145 of 1868, and Nos. 60 and 92 of 1869. Jb. 

. The appointment of a chief of police by the Mayor of the city of 
New Orleans after the passage of act No. 1, approved on the ninth 
of July, 1868, was without any legal force or effect, and such 
officer so appointed had, by virtue of his appointment, no interest 
in the office of chief of police, nor in the office of superintendent 
of metropolitan police created by act No. 74, approved September 
14, 1868. Having no interest in the office, he was not entitled 
to the writ of quo warranto nor injunction. Ib. 

}. The Common Council of the city of New Orleans have no power to 
fill vacancies in offices of the corporation arising from death, 
resignation or otherwise. In such cases it is made the duty of 
the Governor to appoint for the unexpired term. 

State ex rel. Belden, Att'y Gen., v. Leovy, 538. 

. The city of Shreveport has no control over the public ferries across 
the Red river beyond the limits of the corporation. 

O'Neil v. Police Jury, 586, 
102 
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CRIMINAL LAW AND CRIMINAL PROCEEDINGS. 

1. In providing against the crime of arson, our statute makes no dis- 
tinction in reference to the ownership of the house or building 
destroyed by fire, whether belonging to the accused or to a third 
person. And the only object of the allegation of ownership of 
property in the indictment is to describe and identify the object 
of the crime. State v. Elder, 157. 

. The possession, occupancy and control of a house or barn and 
stable that has been destroyed by fire, may be shéwn by parol 
evidence in the prosecution of a party charged with the crime of 
arson. Tb. 

. Under the statute of 1855, page 137, providing against the crime of 
arson, the State will be allowed to amend the bill of indictment 
in all matters relating to the form thereof. Tb. 

. After the jury was empanneled and the trial commenced, the Dis- 
trict Attorney moved to amend the indictment by inserting the 
words “ the aforesaid barn and stable being,” which was allowed 
by the court. Held—That this amendment does not alter the 
substance of the indictment, or create a new or different charge. 

Ib. 

. In a criminal case, not capital, where a fine above three hundred 
dollars has not been imposed, the appeal will be dismissed for 
want of jurisdiction. Constitution, art. 74. 

State v. Redding, 188. 

. Where one of the panel of the grand jury is disqualified, any in- 
dictment found by them is null and void, and the accused may 
raise the objection and show the fact after verdict. 

State v. Parks, 251. 

. A party convicted by a jury, on the information of the District 
Attorney, of the crime of larceny, cannot urge in arrest of judg- 
ment that the charge of burglary is not properly set out in the 
information. State v. O’ Brien, 265. 

. In criminal cases the Supreme Court has jurisdiction on questions 
of law only. Constitution, art. 74. Questions of continuance, 
and the grounds of the motion to quash, depending solely on 
facts, cannot be examined on appeal. 

State v. Watkins and Nelson, 290. 

. In capital cases, jurors are not permitted to separate after they 
have been sworn. State v. Evans, 321. 

. A verdict of guilty of a capital offense will be set aside, and a new 
trial ordered where the jury have separated after they were 
sworn and before verdict. Ib. 

. In eases not capital the jury may be allowed to separate at the dis- 
cretion of the judge before verdict. Ib. 

. The bill of indictment under the seventh section of the act of the 
Legislature, approved March 14, 1855, must charge the accused 
with two specific acts, the concurrence of which, in point of time, 
creates a capital offense. . State v. Brown, 347. 
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CRIMINAL LAW AND CRIMINAL PROCEEDINGS—Continued. 

13, Where the indictment under this statute fails to set out the two 
distinct offenses which constitute the crime against which it is 
aimed, but sufficiently describes the offense of burglary, and a 
verdict of guilty of a capital offense has been returned by the 
jury, and sentence is pronounced thereon by the court, the case 
will be remanded for sentence in accordance with the formalities 
prescribed against the crime of burglary. Tb. 

. The bill of indictment for the crime of embezzlement must de- 
signate the thing embezzled. Charging the accused with the em- 
bezzlement of the sum of eleven dollars is insufficient to hold the 
prisoner. State vy. Muston, 442. 

. Declarations or threats of the deceased towards the accused, in 
order to constitute a part of the res gesta, must be made at the 
time of the act done which they are supposed to characferize, and 
so to harmonize with it as to constitute one transaction. 

State v. Gregor, 473. 

3. Declarations by the deceased to a witness, towards the accused, 
made before the homicide and not communicated to the accused, 
do not form a part of the res geste, and are therefore inadmissible 
on that ground. Ib. 

. Declarations or threats made to third parties by the deceased 
towards the accused before the homicide, are not admissible with- 
out first showing that they were communicated to the accused be- 
fore the killing. Ib. 

The order of the District Judge overruling a motion for a new 
trial in a criminal case on the affidavit of newly discovered evi- 
dence, presents the question of diligence, and not an unmixed 
question of law, and cannot be reviewed on appeal. Ib. 

. Where two parties are tried together for the crime of murder, each 
one is entitled to twelve peremptory challenges to the jurors. In 
such a case the privilege of the one must not be prejudiced by 
the acts of the other. State v. McLean and Hamilton, 546. 

. The objection that one of the petit jurors was not a registered 
voter, comes too late if not made until after verdict. Tb. 

The statute of the State of Louisiana of 1855, authorizing prosecu- 
tions by the District Attorney on information, is not in conflict 
with the fifth amendment to the constitution of the United States, 
which declares ‘‘that no person shall be held to answer for a 
capital or other infamous crime, unless on a presentment or indict- 
ment by a grand jury.” The restriction by this amendment to 
the constitution of the United States has no application to the 
State courts. State v. Jackson and Smith, 574. 

22. An order of the judge authorizing the sheriff to discharge the 
prisoner on giving bond in a fixed amount, isa sufficient authority 
to the sheriff to receive the bond and file it in court, and the 


ee 
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CRIMINAL LAW AND CRIMINAL PROCEEDINGS—Continued. 
sureties on the bond having obtained the prisoner’s release, on 
this construction, are debarred from setting up this defense in a 
suit for the forfeiture of the bond. State v. Loeb, 599. 

. The condition in a bond of release “that the prisoner shall not 

depart without leave of the court,” will bind the sureties, although 
the offense is not accurately described in the body of the bond. 
Ib. 

All objections to the informalities which may have occurred in 

the formation, drawing or summoning of the grand jury must be 

made on the first day of the term of the court and not afterwards. 
State v. Hoffpauer, 609. 

5. Where the venire from which the grand jury is drawn is composed 

of legally qualified jurymen, it will not be set aside on objections 
made after the first day of the term. Ib. 


CURATOR AD HOC. 

1. Where a party, while residing in New Orleans, executed a mort- 
gage on his property there, and afterwards, by his own voluntary 
act, leaves the State, and remains away for nearly two years, 
having left no agent in charge of his property, or authorized to 
represent him, nor housekeeper in possession of his former resi- 
dence, with no known intention of returning to the State at any 
future time, he must be regarded and treated by the mortgage 
creditor as an absentee, who, in a suit against the property mort- 
gaged may cause a curator ad hoc to be appointed to represent the 
absentee, with whom proceedings may be conducted contradict- 
orily, and the property seized and sold to satisfy the mortgage 
rights. Lasere v. Rochereau & Co., 205. 


DAMAGES. 
1. Damages will not be allowed for frivolous appeal unless prayed for 
in the answer to the appeal. Siegel v. Drumm, 8. 
. Where the appeal is manifestly taken for delay the judgment ap- 
pealed trom will be affirmed with damages for frivolous appeal. 
Williams vy. Woodman, 50. 
3. In an action for damages for slander where the verdict of the jury . 
is manifestly contrary to law and the evidence, the Supreme 
Court will not undertake to assess the damages, but will remand 
the case for a new trial. Coussirat v. Olivier, 50. 
. Where damages are claimed on a reconventional demand, the evi- 
dence must fix the amount with certainty and clearness. 
Lallande v. Ball, 185. 
5. Damages will be adjudged against the appellant for frivolous ap- 
peal when the record shows no grounds for a reversal of the judg- 
ment, and it is manifest the appeal was taken for delay. 
Friedman & Co. v. Houghton, 200, 
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DAMAGES—Continued. 


6. A newspaper is not liable in damages for libel in publishing the 
testimony of witnesses given before an investigating committee 
of the Congress of the United States. In giving publicity to such 
evidence through the newspapers the privilege of the press is not 
abused. Terry v. Fellows, 375. 

7. Where the appellant fails to appear and prosecute the appeal, and 
the record discloses no grounds of appeal, damages will be award- 
ed the appellee as for frivolous appeal. 

Piper v. Succession of Pickens, 386. 

8. Co-trespassers are liable in solido, and citation of one will interrupt 


prescription as to all. In an action in damages for trespass, the 
defendant is not permitted to attack plaintiff’s title, or establish 
title in himself. Frazier v. Hardee, 541. 

9. Damages will be allowed the appellee when prayed for, if the 

record shows no legal ground for taking the appeal. 
Ewing v. Root, 683. 
10. An allegation of damages, unsupported by evidence on trial in the 
court below, will not be considered in estimating the amount in 
controversy necessary to give the appellate court jurisdiction. 
. Pritchard v. Parker, 745. 
DEDICATION TO PUBLIC USE. 

1. In the dedication of lands for the public use, no particular form 
need be observed; all that is required is the assent of the owner 
of the land, and the fact of its being used for the public purposes 
intended by the appropriation. 

Baton Rouge v. Bird, Sheriff, 244. 

2. Where a dedication to public use of lands in squares, designated 
by metes and bounds is shown, and private individuals acquire 
the lands adjoining and surrounding it, with reference to the 
boundaries thereof, the lands so dedicated for the public use are 
out of commerce, and are not subject to individual or private 
ownership. Ib. 


DE FACTO GOVERNMENT. 
See BELLIGERENTs—Smith v. Stewart, G7. 
SEE CONFEDERATE OBLIGATIONS—Cousin vy. Abat, Generes 
& Co., 705. 


DISTRICT COURTS OF NEW ORLEANS. 

1. Under the act of the General Assembly, No. 16, approved February 
5, 1869, the District Courts of the parish of Orleans, except the 
First and Second District Courts, are required to be kept open on 
all legal days, except from Christmas to the second of January, 
from the first Monday of November until the fourth day of July; 
and for the purpose of considering writs of arrest, habeas corpus, 
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DISTRICT COURTS OF NEW ORLEANS—Continued, 
mandamus, etc., they are required to remain open on all legal days 
during the whole year; and any judgment rendered on mandamus 
or other conservatory proceeding, out of term time, may be ap- 
pealed from on motion in open court, the same as though it had 
been rendered in regular term. 
State ex rel. New Orleans v. Judge Sixth District Court, 733. 


DISTRICT JUDGE. 

1. Whenever the Judge of the District Court is personally interested 
in the suit, he shall call upon the parish judge of the parish where 
the suit is pending to try the case. Constitution of 1868, art. 90. 

State ex rel. Welsh v. Judge Ninth Judicial District, 51. 

. The District Judge has no discretion in granting a suspensive ap- 
peal, where the appellant tenders his bond with legal surety for 
an amount exceeding by one-half the amount of the judgment. 

State ex rel. Adams v. Judge Second Judicial Disirict, 64. 

+ The Judge of the District Court is competent to determine the suf- 
ficiency of the security on an appeal bond, after the appeal has 
been taken and filed in the Supreme Court, and if he finds the 
bond not such as the law requires he may order execution to 
issue, notwithstanding the appeal. 

State ex rel. Simonds v. Judge Seventh District Coart, 178. 

. Ina dispute about the ownership of a schooner, the opinion of the 
judge a quo on the questions of fact is entitled to great weight, 
when sustained by the testimony offered and in the record, with- 
out objection from the opposing party. 

Gogreve v. Windhorst, 296. 

. The District Judge is without authority, either on his own motion 
or by the consent of parties, to transfer a suit from the parish of 
the domicile of the defendant to another parish of the State. All 
proceedings had in a cause after such transfer are null. 

State ex rel. Twichell v. Head, 550. 


DOMICILE. 

1, A party cannot be sued at any other domicile or before any other 
court than the one having jurisdiction over the place of his resi- 
dence. 

State, ex rel. Sandlin, v. Judge of Eleventh Judicial District, 258. 

2. By the provisions of the act of the Legislature, approved April 19, 
1861, No. 173, any party, defendant, is prohibited from electing 
any other domicile than that of his residence for the purpose of 
being sued. Acts of 1861, 137. Ib. 


DONATION. 

1. A donation which acknowledges an indebtedness to the heir, but 
declares that it is given as an extra portion and not to be 
accounted for at the partition of the donor’s estate, is presumed 
to be fraudulent. C. C. p. 1975. Chase v. McCay, 196. 
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DONATION—Continued. 

2. A judgment creditor can have a donation inter vivos made by his 
debtor in fraud of his rights annulled, and have the property 
donated made liable for his debt, provided the donor fail to show 
other immovable property, unincumbered, to an amount sufficient 
to pay the debt. 1b. 


EMANCIPATION. 
See Action—Gosselin v. Womack, 193. 
See BiLts AND Promissory Notes—Sandidge vy. Sanderson, 757. 
See Conrracts—NSatterfield v. Spurlock, 771. 
SEE Success1ons—Succession of Patin, 661. 


EVICTION. . 

1. A purehaser of real estate can not postpone the payment of the 
price until the decision of a suit for eviction, when the nature of 
the title on which the suit for eviction is founded is set out and 
described in the act of sale. Boisblane v. Markey, 721. 


EVIDENCE. 
1. The opinions of medical men are received upon questions of pro- 
fessional skill; but they should state the facts on which such 
opinions are based, and the opinions themselves are not conclu- 
sive, but must be weighed as other evidence. 
Chandler vy. Barrett, 58. 

. A party will not be permitted to prove what he has not alleged in 
his petition. Dufilhoe & Co. v, Perkins, 171. 

. A receipt given for money is not conclusive, and may be explained 
by parol testimony. Draughan v. White, 175. 

. The interruption of prescription may be proved by parol testi- 
mony. Bernstein v. Ricks, 179. 

. Where the evidence leaves it in doubt whether the parties engaged 
in cotton transactions during the late war did not fall within the 
prohibitions of trade and intercourse placed on citizens by the 
United States, the case will be remanded to give both parties an 
opportunity of offering evidence on the point. 

Pratt v. Draughon, 194, 

3. In a suit ona promissory note which expresses on its face “ for 
value received,” the burden of showing want or failure of con- 
sideration falls on the defendant. 

Friedman & Co, v. Houghton, 200, 

. Asettlement of business transactions between parties by one giv- 
ing his note for the balance due, will be conclusive where the 
proof in the record shows that no error occurred in the settle- 
ment. Douglass v. Manning, 231. 

. The fact of non-delivery of goods shipped must be shown before 
the owner or shipper can recover their value from the carrier. 

Schneideau & Co. v. Pennington & Glidden, 299, 
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EVIDENCE— Continued. 


9. 


10. 


12, 


13. 


16. 


_ 
~ 


18. 


19. 


In an action in damages for slander, the burden falls on the plain- 
tiff of showing that the language complained of was used by the 
defendant, and with malicious intent. Toye v. MeMahon, 308. 

Credits on the back of a promissory note, to be evidence against 
the maker, must be shown to have been placed there with his 
knowledge and consent. Boulin v. Rainey, 335. 

Evidence will not be admitted to establish a fact not alleged in the 
pleadings. Caldwell & Shannon vy. Neil Brothers, 342. 

Parol evidence is inadmissible to prove any acknowledgment or 
promise of a party deceased to pay any debt or liability against 


his succession. Succession of Hillebrandt, 359. 
Evidence is not admissible to establish a special defense under the 
general issue. Marsh v. Waterman, 377. 


. A paper purporting to be a bill of lading, not signed by the captain 


or clerk of the boat, or any one authorized to sign the same, is 
not admissible in evidence in‘a suit for the recovery of damages 
from the insurance company where loss has occurred by the de- 
struction of the steamer. In such a case the document was inad- 
missible until proved by competent testimony. 

Pendery & Naylor v. Crescent Mu. Ins. Co., 410. 


. The evidence of the captain of the vessel as to the contents of a 


manifest, and the copy of the manifest are inadmissible until the 
loss of the original manifest is shown by evidence. Ib. 
Testimony taken by commission in another State of the Union is 
inadmissible in the courts of this State unless the record of the 
testimony shows the authority of the commissioner who executed 
the commission. Tb. 


. The allegation and testimony of a purchaser of goods of an over- 


charge by the vendor is not entitled to much weight when made 
for the first time after suit is brought, nor is the testimony of the 
purchaser admissible to show that other merchants would have 
made a larger discount than that allowed by the seller. 

Morris, Tasker & Co. v. Fleming, 411. 

In a controversy about the title to real estate which is attacked on 
the ground of simulation, any title, on its face translative of the 
property, is admissible as rebutting testimony against the charge. 

Simmons vy. Norwood, Sheriff, 421, and 
Marcelin v. His Creditors, 424, 

In an opposition to the account filed by the syndic of an insolvent, 
the record of a suit between the syndic and a third party is not 
admissible to prove that the opponent is not the owner of the 
notes on which the opposition is founded; nor is the brief of 
counsel for the insolvent, in other proceedings, admissible on the 
trial of the opposition of the account of the syndic. 

Marecelin v. His Creditors, 423, 
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EVIDENCE—Continued. 

20. A white man is allowed, by the laws of Louisiana, to acknowledge 
his natural children by a woman of color. Such acknowledgment 
must, however, be made before a notary public, in the presence 
of two witnesses. None but authentic evidence of the acknowl- 
edgment is admissible to establish the fact. 

Casanave, Admr., v. Bingaman, 435. 

. The affidavit of a party, received without objection, showing that 
a letter book has been lost, which contains the correspondence 
between the defendants and their agent or depositary, is sufticient 
to authorize the introduction of secondary evidence to prove their 
contents. Yale & Co. v. Oliver & Drake, 454. 

22. In a suit by the creditors against the executor to remove him from 

office, evidence offered by the executor, impugning the motives of 

the attorneys who bring the suit, is irrelevant to the matters at 
issue, and is not admissible. Rogers v. Morrison, Ex., 455. 

23. The denial, under oath, of a signature to a promissory note, can 

only be overcome by one of the three kinds of proof required by 
article 325 of the Code of Practice. Succession of Leonard, 523. 

4. A receipt given for money received is not conclusive between the 

parties, and may be contradicted or explained by parol testimony. 
Porter v. Brown and Chaler, 532. 

. Parol evidence is not admissible to establish an agency to sell land. 
Mumford v. McKinney, 547. 

Evidence to establish title is not admissible in a possessory action. 
Lott v. Mills and Sheriff, 559. 

A receipt given for money paid is not conclusive between the par- 

ties, and may be contradicted or explained by evidence, but when 

the evidence offered is contradictory, and that offered on one side 

entitled to as much weight as the other, the receipt will stand. 

Borden v. Hope, 581. 

. A copy of a deed of trust and the assignment thereof which is kept 
in a public office of any State, not appertaining to a court, is 
admissible in evidence in the courts of this State, on being prop- 
erly attested by the keeper of such records, without showing 
the loss of the original. Act of Congress of March 27, 1804. 

Graham & Anderson v. Williams, 594. 
29. By a statute of Mississippi, approved March 13, 1857, copies taken 
from the record of all instruments in writing may be received in 
evidence, and when so received they have the same effect as 
though the original were produced. Ib. 

30. When a statute of another State has once been recognized as law 

in that State, by a decision of the courts of this State, the «courts 
of Louisiana will thereafter take judicial cognizance of the statute, 
and until it be proved that the law has been changed, will presume 
it still exists. Tb. 
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EVIDENCE—Contlinued. 
31. A depositary cannot be permitted to introduce evidence to impeach 
the title of the depositor. Ib. 
32. The burden of showing the incapacity of a judge to act as such 
falls on the party who alleges such incapacity. 
Simon v. Haifleigh, Sheriff, 607. 

. Negotiable notes, which are identified with the notarial act of 
mortgage given to secure their payment, make full proof of them- 
selves. Ib. 

. The ambiguity in the testimony of a witness will be so construed 
as to harmonize with the view taken of it by the court a qua. 

Campbell, Adm’r, v. Thibodeaux, 628. 


. Ina suit to revive a judgment it is incumbent on the party claim- 
ing to be owner to establish the existence of the judgment and his 
ownership thereof. A copy certified from the mortgage oflice, 
without showing the loss of the original, is not sufficient to estab- 
lish the existence of the original judgment. 

Drogre v. Moreau, 639. 

. A possessor of property under an authentic act is not bound to 
establish the verity of the sale where it is attached by a creditor 
on the ground of simulation. Sellers v. Sellers, 647. 

37. The burden of showing simulation falls on the party attaching, 
when the purchaser is in possession. Ib. 
38. The holder of a promissory note cannot be permitted to prove by 
interrogatories propounded to the husband, in a suit against the 
wife, that the note sued on was signed by him as her agent. 
Robichaux v. Bouillet, 681. 

. Parol evidence is inadmissible to prove a service of citation or 
copy of petition. Gliddon v. Goos, 682. 

. Evidence is not admissible to establish facts set up in an exception 
filed after issue has been joined by the filing of an answer. 

Case, Receiver, v. Watson and Dunham, 731. 


. In a suit to enforce a written notarial contract of sale, the certifi- 
cate of marriage is admissible to show that the vendor is a married 
woman, and where the notarial act is alleged to have been pro- 
cured by fraudulent and deceptive practices, its declarations may 
be contradicted by parol testimony. Willis v. Kern, 749, 

. The husband can not be a witness for or against his wife in a 
litigation to which she isa party. Acts of 1867, p. 269. Ib. 

. The dying declarations of a party who acted as interpreter for the 
vendor at the passage of a notarial act of sale, are not admis- 
sible in evidence on the trial of ‘a suit to enforce the contract. 

Tb. 
See Acent AND Acency—McCarty v. Straus, 592. 
See Contrracts—Bethel v. Hawkins, 620, 
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EXECUTORS AND ADMINISTRATORS. 

1. An executor or administrator is an officer of the court, and the 
funds coming into his hands as such are amply secured by the 
bonds he is required to give before entering upon the duties of 
his office. 

State ex rel. Gausson, Executrix, v. Judge Second Dis’t Court, 43. 

2. An executor or administrator cannot bind the estate he represents 
by making or indorsing a promissory note in that capacity, but he 
will be held personally responsible for the amount, and the holder 
is not bound to allege or prove that the executor exceeded his 
powers in order to hold him personally responsible on the note. 

Livingston v. Gaussen, Adm’x, 286. 

3. In homologating a tableau of distribution the judge can only order 
the executor to distribute the funds in his hands. He cannot 
order him to pay a particular fund to a creditor which he has 
previously ordered to be paid to another. 

Succession of Johnson, 297. 

. The executor cannot be punished for contempt, in not paying a 
particular fund, when he has paid that fund to another creditor 
under the order of the court. Ib. 

. The administrator or executor is without the power to renounce or 
waive prescription after it has been acquired in favor of the estate 
he represents. Sevier v. Succession of Gordon, 373. 

3. Where the evidence shows that the testamentary executor has been 
recreant to his trust, and has administered the estate with a total 
disregard of the interests of the creditors and heirs, he will be 
removed from office, and a dative testamentary executor will be 
appointed according to law. Rogers v. Morrison, Ex., 455. 

. An administrator cannot be permitted to resist an application for 
an order to sell the property of the succession founded on a judg- 
ment against the estate, by setting up unliquidated claims in 
reconvention against the judgment creditor. 

' Brown v. Roberts, Admr., 508. 

. An executor is not permitted to make any charges against the 
estate he administers for services rendered, other than the two 
and a half per cent. commissions allowed him by law on the 
amount of the inventory. Succession of Sprowl, 544. 

. Anexecutor, having received the funds of the estate he administers, 
and afterward disposed of them for notes of the so-called Confed- 
erate States will be held liable to the heirs for the amount thus 
received. Ib. 

. To maintain an action by a creditor to remove an executrix from 
office, the party must allege that he is a creditor of the succession. 
The allegation that he is a creditor of the executrix or the heirs 
is not sufficient, C. P. 1018. 

Carroll, Hoy & Co, v, Huie, Executrix, 561, 
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EXECUTORS AND ADMINISTRATORS—Continued. 
11. A power of attorney given by a legatee, residing in another State, 
to collect a legacy, under a testament made in this State, creates 
a sufficient interest in said agent in the estate of the testator to 
entitle him to the appointment of dative testamentary executor. 
A dative executor will be appointed where it is shown that the 
executors named in the will have failed to qualify and the interest 
of the legatees require a representative. 
Succession of Rice, 614. 
12. The first applicant among creditors is entitled to the appointment 
of administrator, without reference to the amount or dignity of 
their claims against the estate. Succession of Beraud, 666. 
Ser Bits AND Promissory Notes—Livingston v. Gaussen, 286. 


EXECUTORY PROCESS. 

1. The only question to be inquired into on appeal from an order of 
seizure and sale, is whether there was sufficient evidence before 
the judge «a quo to authorize the fiat. 

Citizens’ Bank v. Dixey, 32. 

2. An order of seizure and sale cannot be set aside on appeal, on 
account of subsequent irregularities in the execution thereof. 

Ib. 

3. The only question presented on an appeal by a third party from 
an order of seizure and sale is, had the judge who granted the 
order suflicient evidence before him to authorize the issuing of the 
writ. A third party, appealing from an order of seizure and sale, 
may avail himself of all that is in the record that affects his 
rights; but the validity of the mortgage on which the order of 
seizure is based, cannot be inquired into on such appeal. 

Lapin v. Lapin, 52. 

. When a want of identity of the note, with the act of mortgage by 
which it is secured, is shown to exist, the holder cannot proceed 
by executory process to seize and sell the property mortgaged- 

Taylor v. Boedicker & Badenhausen and Moody, 170. 

. The holder of promissory notes secured by mortgage on real estate, 
importing a confession of judgment, may proceed in rem, after the 
mortgagee has died, to foreclose the mortgage without provoking 
the appointment of an administrator to represent the succession. 

Randolph v. Chapman, 486. 

3. Where the act of mortgage imports a confession of judgment, and 
no partition of the estate has been made among the heirs, the 
mortgage creditor may seize and sell the hypothecated property, 
as if the original debter were still alive, Ib. 

If the widow and heirs of the deceased husband, whose property is 
specially mortgaged, be non-residents, the mortgage creditor, in a 
suit against the mortgaged praperty, may provoke the appoint: 
went of a aunatoy ad hae ta Meith “ene Hen, 1h, 
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EXECUTORY PROCESS—C ‘ontinued. 
8. In an appeal from an order of seizure and sale, the Supreme Court 
will limit their examination to the validity of the order. 
Taylor v. Hill, 626. 
9%. An order of seizure and sale granted on notes that were prescribed 
at the date of the order, will be set aside on appeal. Ib. 
10. The wife is sufficiently authorized, ‘Wein a proceeding by executory 
process to sell her mortgaged pr opertyboth she and her husband 
are made parties defendant. Monition of Hall, 692. 
11. The averment in the petition that the defendants are non-residents, 
is sufficient to authorize the appointment of an attorney to repre- 
sent them in a proceeding via erecutiva. Ib. 
12. The court will notice judicially who are its attorneys, and where it 
appears that an attorney has been appointed curator ad hoc, the 
phrase curator ad hoc will be treated as surplusage, and the appoint- 
ment be regarded as that of attorney to represent the absentee. 
Ib. 
13. The attorney appointed to represent the absentee in a proceeding 
via executiva, is the proper party to whom notice of seizure must 
be addressed, and on whom service must be made. Ib. 
14. The readvertisement of property that has been once offered for 
sale, is sufficient notice to all parties interested. Ib. 





15. The law does not require the sheriff to return an order of seizure 
and sale in seventy days, retaining a copy where it has not been 
fully executed, the same as in case of a fi. fa. The direction by 
the clerk to return the order in seventy days has no legal effect. 

Ib. 


FRAUD. 

1. When the seizing creditor of the husband is confronted by the 
wife’s claim to the property seized, founded on a judgment of 
separation of property, and the authentic act of sale and purchase 
of the property seized, from a third party to the wife, made after 
the judgment of separation and prior to the date of seizure, the 
creditor, to maintain the seizure, must allege and show fraud and 
simulation in obtaining the judgment of separation. 

Myers v. Sheriff, 172. 

2. The specifying of some of the ways by which a party has been 
imposed upon and deceived does not preclude the petitioner from 
giving evidence of other acts of deception under the general 
allegation of fraud. Miller v. Bedell, 573. 

See Donatiqgn—Chase v. McCay, 196. 


GARNISHMENT, 

1, The service of garnishment process fixes the rights of the seizing 
‘ereditor from the moment the garnishee makes answer to the 
interrogatories. Marchand vy. Bell and New Orleans, 33, 

y. The seizing creditor acquires a oe on the assets in the hands 

of the garni tir fate fram the soyvice of the titerrogatovies, 


‘ ; th. 
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GARNISHMENT— Continued. 

3. The city of New Orleans was indebted to Robert B. Bell in the sum 
of $5,000; James McKenzie had judgment against R. B. Bell, on 
which he caused a garnishment process to issue against the city; 
the answers of the city to the interrogatories disclosed its indebt- 
edness to Bell. A. Marchand brought suit against Bell and made 
the city a party, which was not served on the city until after the 
service of the interrogatories in garnishment. Held—That 
Marchand, the plaintiff, was only entitled to recover the balance 
due by the city to Bell after paying the amount of McKenzie’s 
judgment. Ib. 

. A writ of fieri facias is the basis of proceedings in garnishment in 
execution of judgment. The service of interrogatories on the 
garnishee will not operate a seizure of the assets in his hands 
unless the sheriff holds at the time a writ of fieri facias against the 
defendant. Matta v. Thomas, 37. 

. Where A garnished on execution against B, a claim for which B is 
suing C, notice to B of the seizure is not necessary. The law only 
requires that notice of the seizure should have been given to C. 

De St. Romes v. Levee Steam Cotton Press, 291. 

3. A garnishee must stand aloof from the litigating parties, and not 
lend himself to the advantage of either party. 

Citizens’ Bank v. Payne & Gilman, 380. 


. The garnishment process cannot be used as a substitute for a direct 
revocatory action, nor will the strict rules relative to the answers 
of garnishees be applied to answers to interrogatories whose only 
tendency is to assail titles to property. Battles v. Simmons, 416. 


HOMESTEAD. 

1. Under the homestead law, the surviving widow and children of 
the deceased husband have a superior mortgage and privilege on 
the proceeds of the sale of the property of the husband to the 
extent of one thousand dollars over all other creditors, except the 
vendor’s privilege and the expenses of the sale. She may assert 
this privilege in a suit between the other mortgage creditors and 
the purchaser of the property before the court that granted the 
order of seizure and sale. Quertier v. Succession of Hille, 429. 

2. The claim of the widow and heirs of one thousand dollars, allowed 
by the statute of 1852, out of the succession of the husband and 
father, can not be taken from the funds of a partnership of which 
the deceased husband was a member, while the partnership debts 
are unpaid, and before a division of the assets are made between 
the partners. Succession of Stauffer, 520. 


HUSBAND AND WIFE. 

1. When the seizing creditor of the husband is confronted by the 
wife’s claim to the property seized, founded on a judgment of 
separation of property, and the authentic act of sale and purchase 
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HUSBAND AND WIFE—Continued. 
of the property seized, from a third party to the wife, made after 
the judgment of separation and prior to the date of seizure, the 
creditor, to maintain the seizure, must allege and show fraud and 
simulation in obtaining the judgment of separation. 
Myers v. Sheriff, 172. 
2. The signature of the husband to a note and mortgage to secure its 
payment, executed by the wife, is a sufficient authorization by the 
husband for the indorsement of the note by the wife. 
City National Bank v. Barrow and Husband, 396. 
3. On the trial of an injunction suit by the wife against the seizing 
creditor of her husband, a brother of the husband, a witness was 
asked by defendant on cross-examination the following question : 
“ What did your brother say to you in relation to the sale from 
him to Mrs. Bracy (the donor) after it had been passed”? Held— 
that the answer was properly excluded, on the ground that the 
husband could not make a disclosure against the interest of his 
wife. Simmons v. Norwood, Sheriff, 421. 
4. A notarial transfer by the husband to the wife, of property, in pay- 
ment of her judgment against him, cannot be canceled and annulled 
by a subsequent agreement between them. 
Warfield v. Bobo, 466. 
5. Contracts between the husband and wife are forbidden, except 
in the cases specially enumerated in article 2421 of the Civil Code. 
Ib. 
6. Where the transfer of real estate is absolutely null and void, the 
creditor may proceed against the property as though it had not 
been interposed. Ib. 
7. After a separation of property, the wife is not bound for the debts 
of the husband which were contracted before the separation, 
unless it is shown that the debt enured to her separate benefit or 
that of her separate property. 
St. Louis University v. Prudhomme, 525. 
8, A debi for the support and education of the common offspring, 
contracted by the husband while he has the control and adminis- 
tration of the dotal property of the wife, can not be enforced 
against the wife after she has resumed the administration of her 
separate estate by authority of a judgment of separation of 
property. Lb. 
%. The allegation of a married woman in her petition that she is 
‘joined and authorized” by her husband, is not sufficient authority 
to enable her to prosecute the suit. Succession of Pomeroy, 576. 
10. A married woman can only appear in court with her husband 
appearing also, or by showing his authorization otherwise than in 
her own averments. 
11. The rule laid down in article 2269 of the Civil Code, that the 
husband can not be a witness for or against his wife, ete., is with- 
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HUSBAND AND WIFE—Continued. 
out exception, and is applicable to all cases in which either of 
them are directly concerned, without reference to the time that 
such relation commenced. Teon y. Bouillet, 651. 





SEE CoMMUNITY. 
See Evipence— Wells v. Kern, 749. 
SEE MortGacE—Pecot v. Brothers, 667. 


INJUNCTION. 

1. A District Court is competent to issue an injunction against a 
seizure made by the sheriff under a fi. fa. order of sale issued 
from another parish of the State, and to try the issues raised by 
the injunction. 5 An. 644; 16 An. 110. 

Arenstein vy. Weber, Sheriff, 199. 

. The question of simulation does not arise in a suit by injunction 
between the seizing creditor and a third opponent who claims the 
property, unless the seizing creditor shows that he owns or has 
sold it. Ib. 

. Where it is manifest from the record that the plaintiffs in injunce- 
tion would be entitled to a new writ if the one which had issued 
were dissolved, the case will be remanded to enable the plaintiffs 
to supply the evidence omitted. 

Citizens’ Bank vy. Crooks & Maristany, 324. 

. An injunetion cannot issue to stay execution on grounds which 
might have been pleaded in defense before judgment. 

Greene v. Johnson, Sheriff, 464. 

. A writ of injunction issued by the clerk of the District Court 
before the adoption of the Constitution of 1868, did not become 
void on the adoption of the constitution. Article 150 of the con- 
stitution continued the laws in force in relation to tlie duties of 
officers until the organization of the government under the consti- 
tution, although contrary to it. 

Williams v. Douglass, Sheriff, 468. 

. An agent of an absentee holding a general power of attorney is 
competent to make the necessary oath to obtain a writ of injune- 
tion on behalf of his principal. Ib. 

. The motion to dissolve the injunction on the ground that the alle- 
gations in the petition are not true, must be referred to the 
merits. Ib. 

. A party applying for an injunction need not allege technically that 
‘*he will be injured.” Ib. 

. An injunction will not lie to restrain the execution of a final judg- 
ment on the ground that the amount is erroneous. 

Stinson v. Hill, Sheriff, 560, 
See Action—Lichard vy. Beauchamp, 635. 
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INTERROGATORIES. 
1. Interrogatories that have not been answered on or before the trial 
will be taken as confessed, where there is no order of court 
requiring the defendant to answer in open court. 
Blanchin & Giraud y. Pickett, 680. 
2. An administrator is bound to answer interrogatories propounded 
to him in a suit against the estate he represents. Ib. 
3. Personal service of interrogatories on the party interrogated is not 
required. C. P., 187. Ib. 








INTERVENOR. 

1. An intervenor in an attachment suit will not be permitted to urge 
defenses personal to the defendant. The admissibility of testi- 
mony, the formality and regularity of the pleadings are matters 
pertaining exclusively to the defendant. His position in the case 
is limited to showing that he is the veritable owner of the property 
attached, or that he has a lien upon it superior to that of the 
attaching creditor. Fleming & Baldwin v. Shields, 118. 

2.. An intervenor cannot be heard by exception to the form of action 
by the plaintiffs. Heirs of Bedell v. Hayes, 643. 

‘3. A creditor intervening in a suit by the heirs against their mother, 
to enforce payment of their interests in their father’s estate which 
she has purchased, by opposing the validity of the claims of the 
heirs is not instituting an inquiry into the correctness of the 
judgment approving the adjudication. Ib. 

5. An intervenor must establish the correctness of his own claim 
before he can oppose prescription to the plaintiff's demand. 

Walker v. Simon, 669. 

INSOLVENCY AND INSOLVENT PROCEEDINGS. 

SEE BANKRUPTCY. 


JUDGMENT. 
1. A judgment rendered against a party who has neither been cited 
nor made an appearance by answer, is an absolute nullity. 
Leblane & Co. v. Perroux, 26. 
2. Citation served on a person not a party to the suit, whom it is 
neither alleged nor shown was the agent of the principal, is defec- 
tive, and judgment rendered thereon is null and void. Ib. 

. A judgment of the District Court not regular in form will be 
annulled on appeal, and such judgment as should have been ren- 
dered by the judge a quo will be pronounced by the Supreme 
Court. Chapman v. N. O., Jackson and G. N. Railroad Co., 224. 

. The Judge of the District Court gave as reasons for judgment, 
“‘ after hearing the evidence and argument of counsel, and con- 
sidering the law and the testimony adduced, and the reasons orally 


assigned, it is ordered,” etc. Held to be a suflicient compliance 
with article 80 of the constitution. Fitzgerald vy. Lapice, 226, 


104 
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JUDGMENT—Continued. 

5. The citation required by the act of 1858, p.'250, in that the judg- 

ment may be revived before it is prescribed, refers to the judgment 

rendered by the District Court, and not that of the Supreme Court. 
Arrowsmith v. Durell, 295. 

i. The signing of a final judgment by the judge is a judicial act, 

which can only be performed in term time. 

Simonds & Co., v. Leovy, 306, 

. The signature of the judge placed to a final judgment, out of term 








time, will have no effect. Ib. 
. Execution cannot legally issue on a judgment rendered on default 
until after notice of judgment has been served on the defendant. 
Greene v. Johnson, Sheriff, 464. 
¥, A judgment rendered by a judge of one of the courts of the State 
deriving his title and office from the State authorities, while the 
State was in insurrection, is legalized by article 149 of the State 
Constitution, adopted in 1868, Hughes v. Stinson, 540. 
. The judgment referred to in article 575 of the Code of Practice 
means a judgment that can be executed under a writ of fieri facias. 
State, ex rel. Board Metropolitan Police, v. Judge Sixth District 
Court, 741. 
. A judgment making a writ of mandamus peremptory, directing a 
public officer to pay an amount of money in his hands, is not such 
a judgment as may be executed under a writ of fi. fa. From such 
a judgment, the judge « quo should grant a suspensive appeal, 
and fix the amount of the bond, without reference to the amount 
of the judgment making the writ peremptory. Ib. 


JUDICIAL SALE. 

1, A purchased at probate sale a lot of untanned hides then in the 
tun vats which were on the plantation, together with a lot of tan 
bark and the tools necessary to finish tanning out the leather. B 
purehased the plantation at the probate sale, on which the tan 
yard is situated, who brings this suit against A for the use of the 
tan yard, ete. Held—that inasmuch as no contract or agreement 

‘between A and B is shown about the use of the tan yard, and the 
proces verbal of the sale shows that A purchased the leather then 
in tke tan, together with the tools and bark, he is entitled to the 
use of the tan yard free of costs for tanning out the leather. 
Palmer v. Petty, 176. 

2, At a probate sale of real estate belonging in part to minor heirs by 
and with the advice and authorization of a family meeting, ap- 
proved by the under tutor, the purchaser is bound to pay the 
price bid. The omission to make the major heirs parties to the 
proceedings for the order of sale is cured by their failing to make 
objection before the sale. Misner vy. Heirs of Fulshire, 282. 

3. A judgment creditor cannot sell under execution the buildings, 
seed cane, and mules placed on a sugar plantation separately from 
the plantation. Citizen’s Bank.v Crooks & Maristany, 324. 
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JUDICIAL SALE—Continued. 

4. Where real estate has been specially mortgaged, or the vendors’ 
privilege has been duly recorded to secure the payment of the 
price, and the purchaser dies and his succession is opened jn the 
probate court, an order of seizure and sale may issue from a court 
of ordinary jurisdiction against the succession, to enforce the 
mortgage rights, and the property mortgaged be seized and sold, 
and the same tribunal that authorizes the sale has jurisdiction 
over the proceeds thereof, and those entitled to them may claim 
them in such court, where their rights must be established. 

(Juertier & Co. v. Succession of Hille, 429. 

. A purchaser of property under an order of seizure, who claims the 
fruits of the sale, is precluded from questioning the validity of the 
decree ordering the immovables by destination to be sold with the 
mortgaged property. Howe v. Whited & Gibbs, 495. 

3. A party cannot claim the nullity of a judicial sale and the fruits of 
the sale in one and the same action. 

Tarleton, Whiting & Tullis v. Kennedy, 500. 

. Where a court has jurisdiction its decree will protect the purchaser 
at probate sale from all informalities which may have preceded it, 
in the absence of any charge or proof of fraud. 

Woods v. Lee, 505. 

. The indorsement on the back of an order of sale by the adminis- 
trator who makes the sale is admissible in evidence on the trial 
of a suit to annul the sale. The objection that its genuineness 
is not proved goes to the effect. Ib. 

. Five years possession of property purchased at probate sale will 
protect the purchaser against all irregularities and informalities 
which have been committed by the administrator after the date of 
the order of sale. Ib. 

. A judicial sale, made in conformity with the laws of the State, 
after the twenty-sixth of January, 1861, is legalized by article 149 
of the Constitution adopted in 1868. Hughes v. Stinson, 540. 

. A third party who makes opposition to a monition sued out by the 
purchaser at judicial sale, must, in order to maintain his opposi- 
tion, show an injury resulting to himself from the sale. 

Gilmer, Application for Monition, 589. 

A party having purchased property at probate sale during the war, 
cannot set up in defense to the payment of his obligations that 
the sale was made on the basis of the value of Confederate notes 
at the time of sale, and obtain a reduction of the price bid to that 
extent. Bordelon v. Coco, 671. 


JURIES AND JURORS. 

1. Questions of fraud and the credibility of witnesses are peculiarly 
within the province of the jury, and their verdict will not be 
disturbed, unless it is manifestly erroneous. 9 R. 360. 

Brown v. Sadler, 182, 
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JURIES AND JURORS—Continued. 

2. The verdict of the jury, unsupported by the evidence in the 
record, will be set aside on appeal, and the judgment rendered 
thereon will be annulled and the suit dismissed. 

Cardaillae v. Duthu, 219. 

3. The qualifications of jurors to serve on the grand and petit juries 
in the courts of the State are, that they must be qualified electors 
of Louisiana. Acts of 1868, No. 110. State v. Parks, 251. 

- Where one of the panel of the grand jury is disqualified, any 
indictment found by them is null and void, and the accused may 
raise the objection and show the fact after verdict. Ib. 

. Where all the facts are spread upon the record, the Supreme Court 
will not take into consideration the charge of the judge a quo to 

-the jury. 6 Martin, 498. 
Moloney Brothers & Co. v. Rugely, Blair & Co., 330. 

3. Where the verdict of the jury contradicts the admissions of the 
defendants in the answer, and the ends of justice require it, the 
cause will be remanded. 

Bancker & Co. v. Marti and Walters d& Elder, 587. 

. All objections to the informalities which may have occurred, in the 
formation, drawing or summoning of the grand jury, must be 
made on the first day of the term of the court, and not afterwards. 

State v. Hoffpauer, 609. 
. Where the venire from which the grand jury is drawn is composed 


of legally qualified jurymen, it will not be set aside on objections 
made after the first day of the term. Ib. 
See CriminAL LAw AND CRIMINAL PROCEEDINGS—Slate vy. 
Evans, 321. 


JURISDICTION. 
1. When the record shows that a twelve months’ bond has been given 
for the price of slaves sold under execution, payment thereof can 
not be legally enforced, nor will the purchaser be permitted to 
recover back any portion of the price he may have paid. 
Thomas v. Hacket, 164. 
2. The District Court that rendered the judgment, alone has juris- 
diction of the action to annul it. C. P. 608; 2 A. 493. 
Butman vy. Forshay, 165. 
3. The Adams’ Express Company, domiciliated in the State of New 
York, and all of its corporators citizens of other States than Lou- 
isiana, has a right, when sued in one of the courts of this State, 
by a citizen of the State, to remove the cause to the next Circuit 
Court of the United States. Judiciary Act of 1789, Section 12. 
Rosenfield vy. Adams’ Express Co. 233. 
. All proceedings taken in a cause by a State court after erroneously 
denying an application to remove to the Circuit Court of the 
United States, are coram non Judttee and void, Ib, 
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JURISDICTION— Continued. 


5. Failure to except to the jurisdiction will not render valida judg- 
ment by a court without jurisdiction ratione materi. 

Dunean vy. Holt & Co., 235. 

6. A party, in whose favor a judgment has been rendered by a court 
having no jurisdiction, need not be made a party to the appeal. 

Ib. 

7. The act of the Legislature of 1853, page 190, and the subsequent 
acts of 1855 and 1865, making the Second District Court of New 
Orleans exclusively a probate court, and requiring all successions 
to be opened therein, does not divest the other District Courts of 
New Orleans of jurisdiction in succession cases pending in these 
courts at the date of the passage of the law. In such cases the 
jurisdiction of the court where the succession was opened is com- 
plete and exclusive until the final termination of all disputes in- 
volved in the settlement of the succession. 

Chapman v. Bakewell, 353. 

8. A judgment rendered by the Second District Court for the parish 
of Orleans, in a controversy wherein the Fifth District Court for 
the parish of Orleans has exclusive jurisdiction, is null and void, 
and the nullity will be so declared on appeal. Tb. 

9. The statute of 1856, p. 117, sec. 1, amending the act of 1855, provid- 
ing for the trial of contested elections in the parish of Orleans, 
gives to any one of, and to all the six District Courts then in 
existence, jurisdiction over all suits for the contest of the elections 
of all officers elected for and in the parish of Orleans, with the 
right of appeal to the Supreme Court as in other cases. 

Staes v. Gastinel, 407. 
10. The office of Recorder of the Second District of the parish of 
Orleans is an office of the parish, and the election may be con- 
tested before the Sixth District Court for the parish of Orleans. 
Ib. 
11. Where real estate has been specially mortgaged or the vendor's 
privilege has been duly recorded to secure the payment of the 
price, and the purchaser dies and his succession is opened in the 
Probate Court, an order of seizure and sale may issue from a court 
of ordinary jurisdiction against the succession, to enforce the 
mortgage rights, and the property mortgaged be seized and sold, 
and the same tribunal that authorizes the sale has jurisdiction over 
the proceeds thereof, and those entitled to them may claim them 
in such court, where their rights must be established. 
Quertier & Co. v. Succession of Hille, 429. 
12. Under the act of March 29, 1865, the Fourth District Court of New 

; Orleans was without jurisdiction to issue an injunction against the 
execution of a judgment of a justice of the peace, the Third Dis- 
trict Court of New Orleans having exclusive jurisdiction over 
such cases by this act, Mora v. Kuszae, 754, 
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JURISDICTION— Continued. 

13. The institution of a suit in a court that has no jurisdiction is null, 
and the subsequent investiture of jurisdiction will not cure the 
nullity. Ib. 

See Action—Gosselin v. Womack, 193. 
See Action—Juillard v. Rogay, 259. 
SEE ABSENTEES—Succession of De Roffignac, 364. 


See BILits AND Promissory Nores—Lytle v. Whicher, 182. 
SEE BILLs AND Promissory Notes—Campbell v. Waters, 325. 


SEE BILits AND Promissory Notes—Groves v. Clark, 567. 
See Bitts anpD Promissory Notes—Coco v. Calliham, 624. 
See BiLts anp Promissory Notes—Heidenreich v. Leonard, 628. 
See Bints AND Promissory Notes—Levry v. Gremillion 635. 
See BIL_ts AND Promissory Notes—Estin v. Ducrest, 656. 
SEE BILts AND Promissory Notres—Nunez v. Winston, 666. 
See Community—Heirs of Bedell v. Hays, 643. 

SEE CONFEDERATE TREASURY NOTEs. 

SEE CONFEDERATE OBLIGATIONS. 

See Parisu Courts. 

See SaLe—Hayden v. Phillips and Foster. 

SEE SOVEREIGN PowEr—Dranguet vy. Rost, 533. 


JURISDICTION, APPELLATE. 
1. Where the amount involved does not exceed five hundred dollars, 
the appeal will be dismissed. Rooney v. Brown, 51. 
2. In a proceeding by mandamus to recover possession of the books, 
keys, ete., in which the office of sheriff is kept, the party against 
whom the writ is directed mast show an interest in the possession 
of such property exceeding five hundred dollars to entitle him to 
a suspensive appeal from the judgment ordering him to deliver 
possession to the claimant. 
State ex rel. Creagh v. Judge Seventh Judicial District, 107. 
3. To give the Supreme Court jurisdiction of the appeal the amount 
in dispute must exceed $500. Succession of Espinola, 264. 
4. A general allegation of opposition to all the items on the debit side 
of the account, without proof to sustain it, will not give the Su- 
preme Court jurisdiction. The amount over which there is a con- 
test only can be taken into consideration in determining the ques- 
tion of jurisdiction, and if not above five hundred dollars, the 
appeal will be dismissed. Tb. 
5. It is the amount in dispute in the District Court that gives the Su- 
preme Court jurisdiction of the appeal. 
Mazen & Shearer v. Landrum, 366. 
G. The act of the Legislature of March, 17, 1859, incorporating the 
city of Carrollton, authorizes suit to be brought by the Mayor and 
Councilmen for and on behalf of the city, the affidavit of the 
Mayor that the interest of the city is above five hundred dollars 
is sufticient to give the Supreme Court jurisdiction of the appeal. 
Carrollton v. Board of Metropolitan Police, 447, 
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7. An order issued by the Parish Judge, directing the clerk of the 
District Court to transfer to the Parish Court the record of a suit, 
is in the nature of a proceeding by mandamus, and no appeal will 
lie from such order without showing an adverse interest above 
five hundred dollars. The Supreme Court will notice, of their 
own motion, their want of jurisdiction. Swan vy. Bry, 481. 

8. The Supreme Court has appellate jurisdiction only, and cannot try 
questions of fact until they have been passed upon by the court 
‘below. Succession of King, 502. 

9. Questions of fact not raised on trial in the District Court cannot be 
examined on appeal. Elton v. Temple, 50R. 

10. The Supreme Court has appellate jurisdiction only, and any fact 
not presented in the court below will not be noticed on appeal. 


ee 


Succession of Tauzin, 536. 
11. A writ of mandamus will not issue to compel the District Judge to 
grant a suspensive appeal when it is shown that the amount in 
contest is not sufficient to give the Supreme Court jurisdiction of 
the appeal. 
State ex rel. Western Union Tel. v. Judge Seventh Dist. Court, 728. 


12. The amount necessary to the jurisdiction of the appelldte-eonrt is 
the sum in controversy at the time of judgment. fiance b. 
. 
LANDLORD AND TENANT. 

1. Where a party has leased, for a given time, certain described prem- 
ises, including several houses and lots of ground in the city of 
New Orleans, and a fire breaks out which destroys the buildings 
on a portion of the leased premises, the lessee has the option 
under art. 2667 of the C. C., to demand a revocation of the entire 
lease, or a diminution pro tanto of the rate. He cannot retain the 
portion of the leased property unaffected by the fire and have the 
lease revoked as to that which was destroyed. 

Penn v. Kearny, Blois & Co., 21, 

2, Where the evidence shows that a commercial firm have enjoyed 
the benefits of a lease that has been made to and in the name of 
one of the members of the firm, they will be held liable in solide 
for the rent of the property leased. Ib. 

3. Evidence to show that the firm name was marked on goods depos- 
ited in the warehouse is admissible in a suit by the lessor to 
recover the rent. Ib. 

4. Where a sale of a lease, owned by a succession, has been judicially 
declared to be null, the property in the lease reverts to the-estate. 

Kellar y. Blanchard, 38. 

5. The lessee can not make repairs on the premises leased at the 

expense of the lessor, without first putting him in default. 
Favrot vy. Mettler, 220. 
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LANDLORD AND TENANT—Continued. 

6. A, in his capacity of lessor, brought suit against B, his lessee, for 
rent; A afterwards brought suit against B to annul the lease and 
restore the leased premises. B excepted to the latter suit on the 
ground that the same cause of action was pending in the other 
suit. Soon after filing this exception of lis pendens to the suit to 
annul the lease, B filed an answer to the suit for rent, setting up a 
reconventional demand in damages, with a prayer that he be 
quieted in the possession of the premises leased, and argued on 
the trial of the exception of lis pendens that the issue created by 
the answer was the same as the demand for possession in the suit 
to annul the lease. Held—That B could not urge the pendency of 
a contestation thus created by himself against a prior demand 
of A. Morgan v. Tamiet, 266. 

. If a lessee of a market stall or stand dies, the property in the good 
will of the stand falls into his succession. 

Succession of Journe, 391. 

. A contract of lease, without a lawful cause, cannot be made the 
basis of a demand for rent. Brown v. Roberts, 508. 

. The lessor has a privilege for the payment of the rent on all the 
movables found on the leased premises, without reference to 
whether such property belongs jointly to the partners in the 
planting business, or to one of them only. 

Hynson vy. Cordukes, 553. 

. Evidence is inadmissible in a suit by the lessor for rent, to show 

the terms and conditions of a partnership between the lessees. 
Ib. 

. Where a lease has been given for one year, with a privilege of 
renewal for five years, and a third party binds himself as surety 
for the lease, and the lease is renewed at the expiration of the 
year, the surety is not bound on the extended lease, unless it is 
shown that he consented to the extension. 

Fasnacht vy. Winkleman, 727. 

. Ina suit on a contract of lease, the lessor may show occupancy of 
the premises, and recover rent for the time, although he fails to 
to establish the contract. Silverstein vy. Stern, 743. 


LAWS. 

1. Where the law is changed after prescription begins to run, the time 
clapsed before the change is to be computed according to the old 
law, and that which follows according to the new. 

Fisk v. Bergerot, 111. 

2. By the statute law of Mississippi all obligations, or notes, or drafts 
for money, Whether payable to order or not, are assignable by 
simple indorsement. Revised code of Mississippi, p. 355. 

Marx vy. Wheelis, 140. 
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3. The law of 1856, section 131, page 136, exempting the city of New 
Orleans from giving bond in litigations to which she is a party 
does not apply to the Treasurer or other officers of the city. The 
statute exempting the corporation from giving bond is an excep- 
tional one, and cannot be extended to other parties than those 
mentioned. State, ex rel. George, v. Mount, City Treasurer, 177. 

Where a law is clear and free from all ambiguity, the letter of it 
must not be disregarded under the pretense of pursuing its spirit. 
C. C. 13. Arrowsmith v. Durell, 295. 

The title of the act of the Legislature of 1868, No. 27, entitled an 
act “‘ to determine the mode of filling vacancies in all offices for 
which provision is not made in the constitution” is sufficiently 
comprehensive to embrace the objects of the statute. 

State, ex rel. Belden, Att. Gen., v. Leovy, 538. 

. Section one of this act does not violate the constitution in requiring 
vacancies in municipal offices to be filled by appointment. Jb. 

7. The statute of 1865, exempting certain property from seizure under 
execution, is in derogation of common right, and the exemption 
from seizure will not be extended to objects not expressly desig- 
nated in the law. Guillory v. Deville, 686. 

. The title of the act of the General Assembly, approved eleventh 
of July, 1868, entitled ‘‘ An Act relative to the finances of the 
State,” is sufficiently explicit to embrace the objects of the 
statute. The title of a law is not to be strictly construed ; neither 
is the above quoted act retroactive in its effect. 

City National Bank v. Mahan, Tax Collector, 751. 
See ConsTITUTION. 





LETTER OF CREDIT. 

1. Darby & Tremoulet, commission merchants, in the city of New 
Orleans, made advances to A. Grevemberg to a large amount, 
predicated on a letter of credit written by Mrs. Widow Fuselier, 
his mother, requesting said firm to make advances to and accept 
the drafts of said Grevemberg to enable him to pay for a planta- 
tion. Grevemberg obtained the advances and afterwards shipped 
his sugar crops to said merchants, which far exceeded in value 
the amount of advances made to him, the proceeds of which he 
was allowed to draw out without reserving the amount of the ad- 
vances. Grevemberg died, and his merchants failed to present 
and enforce their privileges against his estate. Held—That the 
failure on the part of said Darby & Tremoulet to enforce pay- 
ment for their advances, while it was in their power, discharged 
the surety who was bound on the letter of credit. That under 
this state of facts, the party giving the letter of credit is dis- 
charged by their laches. Darby & Tremoulet v. Fuselier, 636. 

105 
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LIS PENDENS. 

1. Where suit was brought before the United States Provisional 
Court, but not decided before that tribunal ceased to exist, 
between parties residing in this State, the plea of lis pendens will - 
not prevail in a suit before the State courts on the same obliga- 
tion and between the same parties, on the ground that both 
parties being residents of the State, the case could not be trans- 
ferred to the United States Circuit Court. 

Noland v. Sterling, 277. 

2. The plea of lis pendens will not be maintained where it is shown 
that a suit by mandamus has been brought in the name of the 
State on the relation of a claimant for office, and is still pending, 
and another suit has been brought in the name of the State by the 
District Attorney joining the same claimant for office as in the 
mandamus suit under the acts of the Legislature of 1868, num- 
bered 58 and 156, providing a remedy against usurpation and 
intrusion into office. In the mandamus suit the State is merely a 
nominal party, and in the suit brought under these acts of the 
Legislature the State is the actual party in interest wherein the 
right to hold the office is the principal subject of inquiry. Want 
of identity of parties, and not having the same objects in view, 
operates as a bar to the plea. State v. Kreider, 482. 

3. A holder of mortgage paper having proceeded by executory process 
to enforce payment, cannot, while the suit is pending, proceed 
via ordinaria against the maker of the notes. In such a case the 
plea of lis pendens will be maintained as to the latter suit. 

Taylor v Hill, 639. 





MANDAMUS. 

1, The right to an office cannot be inquired into under a proceeding 
by mandamus. Only the right to the possession of the books, 
papers, room, keys, etc., can be made the subject of inquiry under 
this writ. 4 N. S. 623,12 An. 719, Acts of 1868, p. 71, 199 and 
220. State ex rel. Sternberg Vv. Lagarde, 18. 

2. Where the facts show that the relator is entitled to a suspensive 
appeal, the judge may be compelled by a writ of mandamus to 
grant the appeal. 

State ex rel. Adams v. Judge Second District Court, 64. 

. The right to an office cannot be inquired into or tested under exist- 
ing laws on an application for a writ of mandamus. 

State ex rel. Hero v. Pitot, 336. 

. The Controller of the city of New Orleans may be compelled by a 
writ of mandamus to warrant on the City Treasurer for bills 
which he has approved. Mandamus is the proper remedy to 
compel a ministerial officer to perform. purely ministerial acts. 

State ex rel. Pinac v. Mount, Treas., and Landry, Cont., 352. 

4. The Treasurer of the city of New Orleans cannot be compelled by 

mandamus to pay a warrant not yet drawn by the Controller. 
Ib. 
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6. A mandamus is the proper remedy to compel the Treasurer of the 
city of New Orleans to pay a warrant drawn upon him by the 
Controller, and the writ will properly be made peremptory when 
the Treasurer in his answer discloses no sufficient reason for his 
refusal to pay. State ex rel. Avery v. Mount, Treasurer, 369. 

7. The writ of mandamus will not lie to compel the Treasurer of the 
city of New Orleans to perform any act where it becomes his duty 
as the fiscal agent of the city to exercise a discretion. Ib. 

8. In a proceeding by mandamus to compel the Treasurer of the city 
of New Orleans to exchange certain bonds of the city for war- 
rants drawn by the Controller, the court will not, under the 
prayer for general relief, render judgment ordering the Treas- 
urer to pay the warrants in money. Ib. 

9. A writ of mandamus will not issue to compel the District Judge to 
grant a suspensive appeal when it is shown that the amount of 
the judgment is not sufficient to give the Supreme Court juris 
diction. State ex rel. Western Union Telegraph Co. v. Judge Sev- 

enth District Court, 728. 

10. An appeal will lie from an interlocutory order dissolving an in- 
junction on the ground that the surety on the injunction bond is 
not good and solvent, and a writ of mandamus will issue to com- 
pel the judge to send up the record. 

State ex rel. Storrs v. Judge Fourth District Court, 736. 


MARRIAGE CONTRACT. 

1, P. M. B. Lapice and others executed their promissory note for 
$50,000 in favor of Marie Josephine Lapice for borrowed money. 
Marie Josephine Lapice afterwards made a marriage contract with 
Jules DeLongpre, in which among other stipulations this note for 
$50,000 was specially set apart to her as her dowry, an accurate 
description thereof being given ; they were subsequently married, 
and the note passed into the hands of the husband. Held—That 
the stipulation of $50,000 in the marriage contract was merely 
descriptive of the note, and not an estimation, and the note or its 
value did not fall into the cOmmunity under article 2334 of the 
C. C., and the husband became chargeable with no particular sum 
on receiving it. Fitzgerald v. Lapice, 226. 

2. The wife, properly authorized by her husband or the judge, may 
sue for in her own name and recover the amount of a note settled 
upon her by the marriage contract as dowery. C. P. 107. The 
appearance of the husband to authorize the suit concludes him 
from any demand he might have against the makers of the aes. 


MARRIED WOMEN. 

‘1. A married woman may bind her separate estate for the debts of 
her husband by complying with the provisions of the act of the 
Leislature of 1855, approved March 15, No. 200, entitled ‘‘ An Act 
to enable married women to contract debts and bind their para- 
phernal or dotal property.” Keller v. Ruiz, 283, 

Sze HusBanp anv WIFE, 





836 


—_— 


1. 


METROPOLITAN POLICE. 
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The omission in the Constitution of 1868 of article 133 of the Con- 
stitution of 1864, left the whole subject of the corporation of the 
city of New Orleans and its police regulations under the power 
and discretion of the Legislature. Diamond vy. Cain, 309. 


. Act No. 1, approved July 9, 1868, creating a Board of Police Com- 


missioners for the city of New Orleans and giving them full power 
to remove and appoint the police force, and repealing all other 
acts and parts of acts in conflict with its provisions, divested the 
Mayor of the city of New Orleans of all authority to appoint a 
chief or other policeman. Articles 159 and 42 of the Constitu- 
tion of 1868 were not violated in the passage of this act. (See 
acts Nos. 74 and 145 of 1868, and Nos. 60 and 92 of 1869). Ib. 


3. The appointment of a chief of police by the Mayor of the city of 


New Orleans after the passage of act No. 1, approved on the 
ninth of July, 1868, was without any legal force or effect, and 
such officer so appointed had, by virtue of his appointment, no 
interest in the office of chief of police, nor in the office of super- 
intendent of metropolitan police created by act No. 74, approved 
September 14, 1868. Having no interest in the office, he was not 
entitled to the writ of quo warranto nor injunction. Ib. 


. The act of the Legislature of September 14, 1868, creating a 


metropolitan police district repealed so much of the charter of 

the city of Carrollton approved March 17, 1859, as gave to the 

Mayor of said city the control and administration of the police. 
Carrollton v. Board of Metropolitan Police, 447. 


. The act of the Legislature of September 14, 1868, took away all 


control over the police of the city of Carrollton from the Mayor, 
and vested the same in the Board of Metropolitan Police, and the 
Mayor and Council, in their representative capacity, having no 
right in themselves to administer the police, they cannot question 
the constitutionality of the act of the Legislature vesting the 
power of policing the city in the Board of Metropolitan Police. 
Ib. 


i. That part of the act of the Legislature of September 14, 1868, 


creating a metropolitan police district and providing for the gov- 
ernment thereof, which divests the Mayor and Council of the city 
of Carrollton from all control over the police of said city, and 
vests the same in the Board of Metropolitan Police created by the 
act, is constitutional and valid. Ib. 


MORTGAGES. 


1, 


The insertion in the act of mortgage of the pact de non alienando 
does not invest the mortgage creditor with the right to disregard 
the forms of law in making a forced alienation of the mortgage 
debtor’s property, The non-alienation clause springs from the 
agreement of the parties, and dispenses the mortgage creditor 
from the necessity of resorting to the hypothecary action, 

Palma vy. Abat & Generea, 11, 
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2. The transferee of mortgaged property with the pact de no alienando 
contained therein, may sue to annul a forced sale of the property 
by the mortgaged creditor, on the ground that the formalities of 
law have not been observed in making the sale. Ib. 

. The objection that the mortgagee or his transferee has the right to 
require that the property mortgaged shall be sold in separate 

parcels, comes too late if not made before the sale. This fact in 
. itself furnishes no ground to annul the sale. Ib. 

. The tacit mortgage allowed by law in favor of minors, on the 
property of their tutor, dates from the appointment, and the 
tacit mortgage allowed by law on the property of the husband in 
favor of the wife to secure the restitution of her paraphernal 
property which has come into his hands, dates from the time the 
property was received. Mille v. Dupuy, 53. 

- In &@ case where the property of the husband is not sufficient to 
pay the mortgage due his ward, for which he is liable as tutor, 
and the mortgage in favor of his wife for the restitution of her 
paraphernal property which he has received, the rank and priority 
of mortgage must be determined by the date at which they re- 
spectively took effect. Ib. 

3. A recital in an act of mortgage that a previous mortgage had been 
inscribed against the same property will not operate a legal rein- 
scription of the former, mortgage; nor will the recital of the 
former mortgage in the certificate make the latter a party to the 
former act, or operate as a further notice than that already given 
by the first inscription. Britton & Koontz v. Janney, Sheriff, 204. 

. The pact de non alienando contained in an act of mortgage does not 
dispense the mortgage from the necessity of inscription in the 
mortgage office, and reinscription within ten years in order to 
preserve and give validity to the mortgage rights. Ib. 

The tacit mortgage of the heirs of their deceased mother on the 
property of their father, for the restitution of the paraphernal 
property, or funds which he has received, only attaches on the 
property of the father from and after the date at which he 
becomes the owner of the property. Smith v. His Creditors, 241. 

. The mortgage, resulting from a judgment against the husband and 
his brother in solido, rendered and recorded before the sale of the 
property from the brother to the husband, will take precedence 
of the tacit mortgage against the property of the husband in favor 
of the heirs for the restitution of the paraphernal funds of their 
mother deceased. Such preference of mortgage rights may be 
enforced against the proceeds where the property has been sold. 

Tb. 

. The fact that certain of the Clinton and Port Hudson Railroad 
bonds were kept in the same safe where the liquidator of the 
company kept its papers, books and assets, did pot operate a pay- 
ment of the bonds nor an extinction of the mortgage. 

Clinton and Port Hudson Raitvoad Ca. vy. Brown, 248. 
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11. 


Where tke sheriff held an execution issued in favor of the com- 
pany directing the sale of the mortgaged property, nothing short 
of a payment into the sheriff’s hands would operate as a payment 
or satify the mortgage. Ib. 


. Where there are two separate debts, and to secure the payments 


of which two separate mortgages are given on the same property, 
the date of registry of the mortgages will determine the rights of 
the holders. Peychaud vy. Citizens’ Bank, 262. 


3. Where an act of mortgage declares the object mortgaged to be the 


entire interest in a certain parish named, giving the number of 
acres, and mentioning the river on or near which it lies, and by 
which it is bounded, with a reference to certain titles of the mort- 
gager to be found in the office of the Recorder of Mortgages for 
the parish, the description of the property is sufficient. 

City National Bank v. Barrow, 396. 


. The right to have a mortgage canceled can not be tested before the 


courts unless all those having an interest be made parties. 
State ex rel. Durrive v. Recorder of Mortgages, 401. 


. The sale of the property of a bankrupt by the assignee does not 


operate a release of the mortgages and attach them to the 
proceeds. Ib. 


3. The mortgage and vendor’s privilege on real estate is not impaired 


by the sale of the property by a syndic or of the insolvent, and 
the holder of the mortgage and privilege is entitled to first 
preference on the proceeds of the sale after paying the expenses 
of the sale. Marcelin v. His Creditors, 423. 


. A notarial act of mortgage has no effect against third parties until 


it is registered in the office of the Recorder of Mortgages for the 
parish where the property is situated. 
Harang vy. Platismier, 426. 


. Where three separate mortgages have been executed on the same 


piece of property at different dates, and the last of the three is 
recorded first, and the property has been sold to pay them, the 
proceeds must be applied by preference to the payment of the 
mortgage first recorded. The fact that the last mortgagee had 
notice of the existence of the other two mortgages of prior date 
will not avail. Ib. 


. Atransfer or assignment of a promissory note secured by mort- 


gage carries with it all the rights of mortgage, and privileges 
given to secure it. Perot v. Levasseur, 529. 


, Where a series pf notes have been executed, secured by mortgage 


on the same piece of property, and the payee transfers them to 
different third parties, the privilege of the holders is concurrent 
on the proceeds of the sale of the mortgaged property, Ib. 
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21. A vendor of real estate in order to defeat the mortgagee of his 
vendee, on the ground of fraud in the sale of the property, must 
show that the mortgagee was aware of the fraud at the time the 
contract of mortgage was made. Mackler v. McClelland, 579. 

22. A party accepting a mortgage to secure the payment of a debt, is 
bound by the terms and sense in which it is expressed. 

Bethel v. Hawkins, 620. 
23..The transferees of portions of a mortgage debt are entitled to be 
paid pro rata, out of the proceeds of the sale of the property 
mortgaged, without regard to the time when the transfer was 
made. Begnaud v. Roy, 624. 

24. A party holding a mortgage entitling him to executory process to 
enforce it, may proceed via ordinaria against the mortgagee, either 
in the parish of his domicile and residence, or in the parish where 
the mortgaged property is situated. Generes v. Simon, 653. 

25. A mortgage given by an heir on her individual property to secure 
her one-fifth interest in an annuity created by her father for the 
purchase of alot of slaves, of which she inherited the one-fifth, 
is an accessory to the principal obligation, to wit, the price of 
slaves, and cannot be enforced. Lefevre v. Haydel, 663. 

26. The mortgage of the wife attaches to the interest of the husband 
in the lands held in common before partition, to secure her claim 
for her paraphernal property received by him, and a datien en 
paiement to her in satisfaction of her claim is authorized. 

Pecot y. Brothers, 667. 


NEW ORLEANS. 

Sexe Apreat—State, ex rel. Belden, Ait. Gen., v. Markey, Kaiser, 
et al., 743. 

See CorPoraAtTions—Diamond v. Cain, 309. 

Ser Corporations—State ex rel. Belden, Att. Gen., v. Leovy, 538. 

Sze MANDAMuUs—State ex rel. Pinac, v. Mount and Landry, 352. 

Ser Manpamus—Stiate ex rel. Avery, v. Mount Treasurer, 369. 

See OFFICE AND Orricers—State er rel. Belden, Att. Gen., v. 
Leovy, 538. 


OBLIGATIONS. 

1. Where two parties holding claims of equal dignity against a third 
enter into an agreement in writing to the effect that one is not to 
take any legal steps without giving the other notice, and in disre- 
gard of the stipulations in the agreement one of the parties pro- 
ceeds by seizure and sale, he will not be allowed any preference 
over the other on account of the seizure thus made in violation 
of the agreement. In such a case the law will place the other 
party in the exact position he might have occupied had he received 
notice. Mille v. Dupuy, 53. 
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2. Where a debt existed between two parties who liquidated the same 
by note, at a time and under circumstances rendering the execu- 
tion of the note illegal on account of one party residing within 
the Confederate and the other within the Federal military lines, 
during the late war, and the debtor promised to pay the debt 
after the war had ceased, with a full knowledge of the nature and 
origin of the obligation, the promise can been enforced and the 
debtor compelled to pay the obligation. Ledoux v. Buhler, 130. 

3. A party who received a note for collection, and afterward returned 
it to the party from whom he received it, cannot be held respon- 
sible on proof that another party gave him notice while it was in 
his possession that he was the owner and would hold him respon- 
sible if he did not deliver the note. 

Satterfield vy. Delavalade, 650. 
Ser Action—Snodgrass v. Adams, 136. 





OFFICE AND OFFICERS. 

1. Officers of the city of New Orleans, who received their appoint- 
ment from the military authority during the time the city was 
under military control, have no claim against the city for salary 
for the term fixed by law for such office, where it is shown that 
they have been dismissed by the military before the term of the 
office expired by law. Mandell v. New Orleans, 9. 

. Where the salary of an officer is fixed by law for all services ren- 
dered in his official capacity, no action will lie for the recovery of 
additional compensation for alleged extra services. Ib. 

. The right to an office cannot be inquired into under a proceeding 
by mandamus. Only the right to the possession of the books, 
papers, rooms, keys, etc., can be made the subject of inquiry under 
this writ. 4 N.S. 623, 12 An. 719, Acts of 1868, p.71, 199 and 220. 

State ex. rel. Sternberg v. Legarde, 18. 

. Ina controversy for an office the salary of which is fixed by law, 
it is not necessary to aver or prove that the amount is above five 
hundred dollars to give the Supreme Court jurisdiction. 

Fish v- Collens, 289. 
. The election of a party to an office does not depend upon the ineli- 
gibility of his competitor, but upon the will of a majority or 
plurality of the legal voters of the district. Tb. 

. Officers of the city of New Orleans who received their appoint- 
ments while the city and State were under the control of the 
military authorities were removable at pleasure. 

Hire v. New Orleans, 428. 
The thirteenth section of the act of September 14, 1868, repealing 
the charter of the City of Jefferson, approved March 8, 1867,- did 
not abolish the offices of the corporation. This clause only re- 
pealed the old charter in so far as its provisions were not incorpo- 
rated in the new charter. State v. Kreider, 482. 
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8. The failure to hold an election for municipal officers of the city of 
Jefferson on the first Monday of January, 1869, as provided in 
section three of the amended charter, adopted September 14, 1868, 
did not vacate the offices which were filled by election under the 
charter of 1867. Ib. 

9. The appointment to an office by the Governor is void if there was 
no vacancy at the time the appointment was made. Ib. 

10. Section seven of act number thirty-nine of 1868, entitled “ An Act 
to ascertain the eligibility of persons elected or appointed to office 
and to declare offices vacant,” ete., is unconstitutional and void. 

State ex rel. Downes v. Towne, 490. 

11. A judge of a court or other constitutional officer of the State may 
be removed from office by impeachment, by address of the Legis- 
lature, or by proceedings under the intrusion act, if it be judicially 
ascertained that he is disqualified by the constitution of this State 
or the United States. He cannot be removed from office by an 
act of the Legislature, nor has the Legislature the power to pass 
an act authorizing or instructing the Governor to declare an office 
vacant which is created by the constitution. Ib. 

. The appointment and commissioning by the Governor of a party 
to an office which has been legally filled, without the vacancy 
being first declared according to law, is an absolute nullity. Jb. 

. The title of the uct of the Legislature of 1868, No. 27, entitled 
‘* An Act to determine the mode of filling vacancies in all offices 

* for which provision is not made in the constitution” is sufficiently 
comprehensive to embrace the objects of the statute. 
State ex rel. Belden, Att. Gen., v. Leovy, 538. 

: Section one of this act does not violate the constitution in requir- 
ing vacancies in municipal offices to be filled by appointment. 

Ib.. 

. The Common Council of the city of New Orleans have no power 
to fill vacancies in offices of the corporation arising from death, 
resignation, or otherwise. In such cases it is made the duty of 
the Governor to appoint for the unexpired term. Tb. 

. Act No. 156 of 1868, in providing a mode of legally ascertaining 
whether persons holding office under the authority of the State of 
Louisiana are incompetent to exercise the duties thereof, by reason 
of the disabilities imposed on certain classes of persons by the 
Constitution of the United States, does not impose pains and 
penalties on any one, nor does this act assume authority which 
appertains exclusively to the Federal tribunals. 

State ex rel. Sandlin, Dis. Att., v. Watkins, Judge, 631. 

. A suit brought under the intrusion act, No. 156 of 1868, against a 
party in office, is not to inflict punishment, nor to impose penalties 
or disabilities upon him, but simply to inquire into his right to 
hold and exercise the office. Ih os 
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18. Section 3 of the act of Congress of twenty-fifth of June, 1868, 
entitled an act to admit the States of North Carolina, South 
Carolina, Louisiana and other States to the Union, provides that 
no person prohibited from holding office under the United States 
by section three of the proposed amendment, known as Article 
Fourteenth, shall be deemed eligible to any office in either of the 
said States. Ib. 

. The State Courts of Louisiana will enforce this law of Congress ; 
and where it is ascertained by suit under the intrusion act, No. 
156 of 1868, that a party is disqualified from holding an office 
under the provisions of this act, his disqualification will be judi- 
cially declared. Ib. 

. Proceedings against a party alleged to have usurped or intruded 
into an office, must be brought by the District Attorney, or Dis- 
trict Attorney pro tem. of the parish in which the case arises, in 
the name of the State. Hayes v. Thompson, 655. 

. A party having held an office before the war, which required him 
to take an oath to support the Constitution of the United States, 
and, after the passage of the secession ordinance by the State, 
having accepted and filled the office of clerk of one of the District 
Courts of the State, is not disqualified from holding office by the 
act of Congress of 1868, admitting Louisiana to representation 
in Congress, nor by the fourteenth amendment to the Constitu- 
tion of the United States. Hudspeth, Dis. Ait., v. Garrigues, 684. 

. The holding of the office of clerk of the District Court, while under 
the authority of the State while in rebellion, was not of itself an 
act of rebellion. Tb. 

. An action against a party for usurping, intruding into or unlawfully 
holding or exercising a public office in the parish of Orleans 
must be brought by the Attorney General in the name of the 
State. State ex rel. Wickliffe v. Delassize, 710. 

. In a controversy for office under the intrusion act, a third party, not 
holding or claiming the office in dispute, can not appeal from the 
judgment of the court a qua. 

State ex rel. Sullivan vy. Mount, Kendall, 755. 
See Manpamus—Siate ex rel. Hero v. Pitot, 336. 


PARISH COURT. 
1. The Parish Court is without jurisdiction ratione materia, in a suit 
to annul a sale, when the property involved exceeds in value the 
sum of five hundred dollars. Rogers v. Morrison, Ex., 455. 
2. The Parish Court is without jurisdiction ratione materia, in a suit 
where a succession is cither plaintiff or defendant, and the amount 
claimed is above five hundred dollars. 


Swan v. Gayle, Adm., 478, 
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3. The act of the Legislature, approved October 6, 1868, No. 141, 
entitled “An Act further defining the jurisdiction of Parish Courts 
in succession cases,” is unconstitutional, null and void, because 
the object of the statute is not expressed in the title. Ib. 

4. The Parish Court is without jurisdiction ratione materia, in a suit 
for a moneyed demand for or against a succession, where the 
amount in dispute is above five hundred dollars. 

Succession of Bartlett, 531. 

5. The act of the Legislature of 1869, No. 110, entitled “‘ An Act to 
amend and re-enact sections four and nine of an act entitled an 
act to organize the Parish Courts of this State,” etc., in author- 
izing clerks of district courts to perform clerical duties of the 
parish courts, and receive the fees therefor, does not create the 
office of clerk of the parish court, and is, therefore, not in violation 
of article 117 of the constitution, which provides that no person 
shall hold or exercise, at the same time, more than one office. 

Hawley v. Barlow, 563. 

6. The ninth section of the act of 1869, No. 110, in providing that the 
parish judges shall receive a salary and such fees as are allowed 
to clerks of district courts, in all cases of appeals from justices 
of the peace, does not violate that part of article eighty-six of the 
constitution which declares that parish judges shall receive a 
salary and fees, to be provided by law. Ib. 

7. The Parish Court is without jurisdiction where the amount involved 
is above five hundred dollars. Edwards v. Edwards. 610._ 

8. The Parish Court is without jurisdiction, in a suit for a moneyed 
demand, where the amount claimed is above five hundred dollars. 

Derby v. Robertson, 616. 

9. The Parish Court is without jurisdiction ratione materia, in a suit 

where the amount involved is above five hundred dollars. 
Hartman v. Rentrope, 663. 
PARTNERSHIP. 

1. One partner cannot sue the other for a specific sum until the affairs 
of the partnership have been liquidated. The liquidating partner 
of a commercial firm cannot be called in warranty by the admin- 
istrator on a demand against the estate of a deceased partner. 

Succession of Dolhonde, 3. 

2. An action will not lie to recover an account for goods sold where 
it is shown that a partnership exists between the parties. In 
such a case the suit will be dismissed with the rights of the party 
reserved to sue for a settlement of the partnership accounts. 

Marz v. Bloom, 6. 

3. Where one of three pariners sells his interest in the partnership to 
the other two, who execute their agreement in writing, signed in 
their individual capacity, which he terms a counter letter, and he 





844 


INDEX. 





PARTNERSHIP—Continued. 


4. 


afterwards brings suit for a liquidation and settlement of the part- 
nership affairs, and to recover his share of the profits, according 
to the terms and stipulations of the counter letter, any amount 
that may be found to be due by them on account of the purchase 
or profits must be borne jointly, and not in solido, each paying 
one-half thereof. Lusk v. Graham & Cole, 159. 
The rule to be observed in making a settlement of partnership 
transactions is to ascertain the value of the assets, composed of the 
property, credits and receipts belonging thereto, and from the 
aggregate amount deduct the debts and expenditures; the balance 
remaining to be divided in accordance with the terms and stipula- 
tions of the partnership. Ib. 


5. A and B were engaged as partners in the planting business in 1866. 


C, a merchant, furnished their supplies. In 1867, they continued 
their account with C, who continued to supply them as partners. 
Held—That they were bound to C, as ordinary partners, for the 
supplies furnished, notwithstanding they may have dissolved the 
partnership as between themselves. 

Schorten v. Davis & Brother, 173. 


G. A contract or partnership between two parties, the one residing 


within the Federal lines of military occupation and the other 
within the lines of the insurrectionary forces, during the late war, 
for the purpose of carrying on a commercial business in the pur- 
chase and sale of cotton between the contending parties, was in 
conflict with the act of Congress of July 13, 1861, prohibiting all 
commercial intercourse between the contending parties. The 
rights and obligations growing out of such business relations being 
in contravention of a prohibitory law, cannot be judicially 
enforced. MeWilliams v. Bryan & Irvine, 211. 


7. Ina suit for the liquidation and settlement of partnership transac- 


tions and accounts and a partition of the property held in common, 
all the partners or parties interested must be cited and made 
parties. Francis v. Lavine, 265. 


8. The partner in commendam, by failing to have a final settlement of 


its affairs, does not ipso facto become responsible for the liabilities 
created by the active partner, after the expiration of the term of 
the partnership. Slocomb v. De Lizardi, 355. 


9. A partner in commendam, having allowed his money to remain in 


the partnership after the expiration of the term, as shown by the 
recorded act, under the belief that he was still a partner in com- 
mendam, and only liable for the amount invested, cannot be held 
liable as a general partner, unless he has done something, or 
permitted something, to be done, which the law declares will 
render him responsible as a general partner. Ib. 


10, The surviving partner of a commercial firm, in his capacity of 


liquidating partner, having received Confederate treasury notes 
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in payment of the debts due the firm, became personally respon- 
sible to the heirs of the deceased partner for the amount shown to 
be due them on a settlement of the partnership. 
Succession of Wilder, 371. 
11. Partnership property cannot be specially seized or attached for the 
individual debt of one of the partners. In such a case the interest 
of a partner may be seized. Marston & Co. v. Dewberry, 518. 

. Partners have no cause of action against each other for a specific 
sum resulting from partnership transactions until there has been 
a settlement of the partnership. Sewell, Ex., v. Cooper, 582. 

. Two parties having formed a commercial partnership in a single 
transaction, and having by mutual consent made a partition be- 
tween them, may enforce their respective claims against each 
other without bringing suit for a settlement of the partnership. 

Jenkins v. Howard, 597. 

. The purchase of lands at the succession sale of the estate of their 
mother by the heirs, and their subsequently planting in partner- 
ship, does not constitute them partners in the lands. 

Pecot v. Brothers, 667. 
15. A partnership which has for its object the acquisition of real estate, 
must be in writing. Ib. 
16. Where a commercial firm has obtained judgment against a debtor, 
the firm is afterwards dissolved by the death of two of the part- 
ners, and the survivor forms a new partnership with two other 
parties, and judgment is obtained against the new firm, on which 
execution issues, only the interest of the surviving partner in the 
judgment in favor of the old firm can be reached by seizure. The 
other interests in such judgment belong to the heirs or creditors 
of the deceased partners, and cannot be made liable for the debts 
of the new firm. Degelos, Durrive & Co. v. Woolfolk, 706. 
17. The assets of a partnership, of which the deceased was a member, 
can not be made liable for the privileged claim of one thousand 
dollars, allowed by the statute of 1852 to the widow and heirs of 
the deceased partner, until the debts of the partnership are paid 
and a division of the assets are made between the partners. The 
decision in the succession of Cyrus W. Stauffer (ante page 520) 
reaffirmed. Succession of Welling, 747. 





PETITORY ACTION. 

L. Plaintiff acquired title to a tract of land in the parish of East Feli- 
ciana, in 1849, and occupied it until 1862, when he left it im conse- 
quence of the operations of the war. In 1866 defendant entered 
upon it. In 1867 plaintiff brought a petitory action for the land, 
and to recover rents, etc. Defendant in possession set up title 
founded on a Spanish grant, and a probate sale, made in 1831, of 
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a tract of land of seven hundred and twenty acres, alleging that 
the tract in controversy was included within that tract. The evi- 
dence shows that plaintiff proposed to buy defendant’s claim, and 
that defendant refused to sell, but notified plaintiff that suit 
would be brought for the land. Suit never was brought. Under 
this state of facts, it was held by the court, that defendant not 
having shown a better title than plaintiff, that the proposition to 
buy defendant’s claim never having been accepted, nor any suit 
brought as threatened, was not a recognition of the claim, and 
that plaintiff must recover. Ernst v. Montigudo, 169. 


PLEADINGS. 

1. A general denial and plea to the merits admits the capacity of 
plaintiff. Silvernagle & Co. v. Fluker, 188. 

. Where plaintiff cl:ims in a representative capacity created by law, 
such as curator or executor, the want of authority must be 
specially pleaded in limine litis, in order to put the party on the 
proof of his capacity. Ib. 

. An amended petition substituting a new party plaintiff on allega- 
tions of ownership, in direct conflict with the original petition, 
will not be allowed, nor will an amendment be allowed showing 
that the notes sued upon were transferred after suit was com- 
menced and a reconventional demand was filed. 

Duncan vy. Helm, 303. 

. A brought suit against B on a promissory note for $590 before the 
trial. A filed a supplemental petition, alleging a statement of 
account between A and B, which he makes a part of the supple- 
mental petition, and alleges that C, a third party, binds himself 
as surety of B on the indebtedness, as shown by the statement. 
The agreement was offered in evidence on the trial by A, and 
showed an indebtedness of $371, for which C became security. 
Held—That C was only bound as security for the amount shown 
to be due by the statement, and A having alleged that the agree- 
ment more fully shows the state of the case at the time the sup- 
plemental petition was filed, and having offered it in evidence on 
the trial, he was not entitled to recover more than the agreement 
showed to be due from B. Cincinnati Insurance Co. v. Hite, 379. 

5. Where there is no answer to an amended petition containing mat- 
ters of substance, nor default taken, all subsequent proceedings 
are irregular and will be set aside on appeal, and the cause re- 
manded to be proceeded with according to law. 

Brown v. Brown, 461. 

6. A peremptory exception that the petition discloses no cause of 
action admits, for the purposes of the exception, that all the alle- 
gations in the petition are true; and when from the allegations in 
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the petition, if true, the court will be enabled to pronounce judg- 
ment thereon, the exception will be overruled. 
Hastings v. Brantley, 516. 

7. A peremptory exception that the petition discloses no ground of 
action, admits, for the purposes of the trial of the exception, that 
all the Allegations in the petition are true, and no amount of evi- 
dence can have any influence in determining the question raised 
by the exception. Bouligny v. Gary, 642. 

. Citation served on a party whose native language is French, when 
the petition is only written in English, will interrupt prescription. 

Leon v. Bouillet, 651. 

. The exception that the petition is only written in the English lan- 
guage, when the mother tongue of the defendant is French, must 
be pleaded in limine litis. Tb. 

. Aparty holding a mortgage entitling him to executory process to 
enforce it, may proceed via ordinaria against the mortgagee, either 
in the parish of his domicile and residence, or in the parish where 
the mortgaged property is situated. Generes v. Simon, 653. 

. All petitions addressed to courts are required to be written in the 
English language, but where a portion of a petition, not essential, 
and without which the cause of action would still remain, is writ- 
ten in the French language, the petition will not be dismissed be- 
cause it is not entirely written in the English language. ° Ib. 

. The dative tutor, as mortgagee for the minors, without reference to 
the amount, may demand as against the ordinary creditors, that 
the property be sold for cash or part cash. 

‘ Deblane v. Gary, 689. 

. A peremptory exception that the petition discloses no cause of 
action, admits for the purpose of its consideration, all the allega- 
tions in the petition to be true. Ib. 

. All the parties to the suit must be made parties in an action to 
annul the judgment. Haggerty v. Phillips, 729. 


PLEDGE OR PAWN. 
1. A certificate of stock of a corporation and banking company, 
pledged by the owner to the company to secure the payment of a 
a note and mortgage to the bank for money loaned, operates as a 
standing acknowledgment of the debt, and ‘preseription does not 
run against the note while the stock is pledged. 
Citizens’ Bank v. Johnson, 128. 
2. A bank taking a note before maturity as collateral security for 
money loaned, becomes the holder in good faith for a valuable 
consideration. Ia. State Bank v. Gaiennie, 555. 
3. The pledgee of a promissory note payable to the drawer’s own 
order, and by him indorsed in blank, may sue and recover on the 
note without the indorsement of the pledger Ib 
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POLICE JURIES. 

1. The police jury of the parish of Caddo has the right to establish as 
many ferries across the Red river or other water courses, and out- 
side the corporation of Shreveport, and within the limits of the 
parish, as the public convenience may require. 

O'Neill v. Police Jury, 586. 

2. Warrants for money drawn by the police jury on the parish are 
prescribed by the lapse of five years from the time they become 
due. Perry v. Parish of Vermilion, 645. 

PRACTICE. 

1. A motion to dismiss an appeal for reasons that are purely technical, 
such as informalities in the citation and service of appeal, must 
be made within three judicial days from the filing of the trans- 
cript. Dumonchel, Tutriz, v. Lemerick, 30. 

. A promise to pay, subsequent to the maturity of the obligation, 
may be set up by an amended petition. Ledoux v. Buhler, 130. 

. Where the certificate of the clerk shows that the record contains 
all the testimony adduced, documents filed and proceedings had, 
the appeal will not be dismissed because there is no bill of excep- 
tions, statement of facts or assignment of errors. 20 An. 513; C. 
P. 601, 602. State Bank v. Cammack, 133. 

. The plea of prescription will be noticed when made for the first 
time in the Supreme Court. Tb. 

. Where an important document, such as a mortgage, has been in- 
advertently omitted from the record, the Supreme Court will, in 
the exercise of a sound legal discretion, remand the case, in order 
that both parties may have an opportunity to establish their 
rights. Smith & Co. v. Morrison, 135. 

. The filing of an answer by defendant, and trial on the merits, does 
not waive his right to nor preclude the judge a quo from consider- 
ing and deciding a peremptory exception (filed at the same time 
with the answer) founded on law. 

Fletcher v. Dunbar & Co., 150. 

. The exception that the petition discloses no cause of action, will 
be sustained in a case where, if all the allegations are ‘true, no 
judgment can be pronounced thereon. Ib. 

. A motion to dissolve an injunction on the face of the papers may 
be made after issue joined; in trying which, all the allegations of 
the petition are taken as true. Butman v. Forshay, 165. 

. An exeention cannot be enjoined on grounds that might have been 
pleaded before judgment. 1b, 

. Where a party plaintiff to a suit gets married while the suit is 
pending, the supplemental petition, making her husband a party, 
need not be served on the defendant. Flynn v. Flynn, 168. 

. Where the plea of prescription is filed for the first time in the 
appellate court, and the record discloses a state of facts which, if 
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true, would defeat the plea, the case will be remanded for the 
purpose of admitting proof of the interruption of prescription. 

Roddy, Adm., v. Robertson and Edwards, 191. 

. The plea of prescription may be made in the Supreme Court, and 
and when the record shows that the obligation sued upon is pre- 
scribed, the plea will be maintained. 

Nelson & Co. v. Scott, 203. 

3. Where mortgage creditors claim the proceeds of the sale of mort- 
gage property made under a judgment, they cannot be permitted 
to allege the extinction of the judgment, and the consequent nul- 
lity of the sale under which the proceeds were realized. 


Peychaud v. Citizens’ Bank, 262. 
. To avoid the examinations of issues improperly raised by the 


answer, the more regular practice is to object to the introduction 
of testimony to sustain them. 
Schneider & Zuberbier v. Dreyfus, 271. 

5. Where a steamboat is sequestered in a suit against the owners, and 
released on their giving bond conditioned that they will not make 
any improper use of the property, and that they will faithfully 
present it after definitive judgment, the judgment creditor, after 
a final judgment has been rendered against the boat and owners, 
may proceed directly on the bond, without observing the formali- 
ties of issuing execution against the owners and having it returned 
nulla bona. Noble & Kaiser vy. Warner, 284. 

. The plea of general denial only admits the signature on the face of 
the note. An agreement on the back of the note, signed by the 
maker, does not form a part of it, and is not admitted by the 
general denial. Boulin v. Rainey, 335, 

7. Irregularities in the proceedings of the probate court ordering the 
execution of a will, and the relative nullities of the titles to prop- 
erty cannot be inquired into collaterally. 

. Armstrong v. Davis, 419. 

2, A party cannot make an appearance by rule to set aside a judg- 
ment by default on the ground that the proceeding against him 
was informal and contrary to law, and, at the same time, urge 
the exception of want of citation. New Orleans vy. Hall, 438.” 

0, Alleged errors in the assessment roll must be proved, and it must 
be shown that the party complaining has in vain endeavored to 
have them corrected in the manner prescribed by law. Th, 

. Receipts, bearing date prior to the settlement of the parties by 
note, cannot be pleaded as a demand in compensation and recon- 
vention against the note. Levy & Co. v. Carter, 459, 

21. A promissory note of a third party, due the defendant, cannot be 
set up in compensation against a demand of the plaintiff on the 
note of the defendant. th. 
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22. A party cannot claim the nullity of a judicial sale and the fruits 
of the sale in one and the same action. 
Tarleton, Whiting & Tullis.v. Kennedy, 500. 

. A peremptory exception may be pleaded as well after default as 
before. Ib. 

. The allegation of a married woman in her petition that she is 
‘joined and authorized” by her husband, is not sufficient author- 
ity to enable her to proseeute the suit. , 

Succession of Pomeroy, 576. 

5. The allegations in a petition for injunction against an order of 
seizure and sale show that the consideration of the debt for which 
the mortgage was given was Confederate notes, and that peti- 
tioner is the surviving partner of her deceased husband, and, as 
such, is entitled to one thousand dollars out of his estate by pref- 
erence. Held—That the petition disclosed an interest in pre- 
venting the payment of this illegal debt, and therefore disclosed 
a cause of action. Richard v. Beauchamp, 635. 

. A bill of exceptions to the rejection of evidence by the judge 
must state the grounds on which it was rejected. Tb. 

. The objection, that the petition does not state the full name and 
residence of the plaintiff, must be made in limine litis by dilatory 
exception. Taylor v. Littell, 665. 

. The objection that the plaintiff was not properly authorized to 
prosecute the action, must be pleaded specially in the court 
below. Tb. 

. A judgment that has been rendered without a judgment by default 
being first taken is illegal and null. Tb. 

. Where a final judgment has been rendered on default, and appeal 
taken therefrom, the eause will not be remanded on the allega- 
tion, without evidence, that the consideration of the note sued on 
was the price of a slave. 1b. 

. Where suit is brought by a judgment creditor against third parties 
to annul a sale, and a datien en paiement of property made by the 
judgment debtor to them, and they have not been made parties 
to the original suit, they may controvert the demand, although it 
be liquidated by a judgment, in the same manner that the 
original debtor might have done before judgment, and if the 
account on which the judgment is founded is prescribed, the plea 
will prevail as to them notwithstanding the judgment. 

Pecot v. Brothers, 667. 
32. H, C. Petty and the heirs of Wilder held property in common, on 
which a mortgage existed in favor of the Citizens’ Bank. The 
heirs brought suit and obtained a partition in kind, which was 
executed before a notary public. The heirs then, through their 
tutrix, having obtained the consent of the bank, moved for a 
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division of the encumbrance, and obtained the permission to sig; 
the necessary stock note in favor of the bank. The tutrix after 
wards refused to sign the note. Held—That she was properl; 
compelled by judgment, on rule, to sign the note, and that evi- 
dence was inadmissible, on trial of the rule, to show the condi- 
tion of a partnership which had existed betwecn their ancestor, 
Wilder, and the defendant, Petty, of which Petty was liquidator. 
Heirs of Wilder v. Petty, 709. 
See Aprear—Burke & Oo. v. Edey & Pinckard, 749. 


PRE-EMPTION. 

1. A party cannot attack, in the courts, the claim of a pre-emptor, 
without showing a prior equitable right to the land. A possessor 
in good faith on eviction, is entitled to recover the amounts ex- 
pended by him in useful improvements made on the land. 

Mumford v. MeKinney, 547. 
PRESCRIPTION. 

1. Where a promissory note has been suffered to prescribe on its face, 
and no sufficient showing is made by the holder that prescription 
has been interrupted, the plea will be maintained. 20 An. 131, 
565. Dumonchel, Tutrix, v. Lemerick, 30. 

2. Prescription runs against all persons, except such as are included 
in some exception established by law. C. C. 3487. The existence 
of war is not among the exceptions established by law that will 
work an interruption or suspension of prescription. 

Smith v. Stewart, 67. 

. The inability to sue will not avail against the plea of prescription, 

except in the cases specially excepted by law. C. C. 2512, 3482. 
Lb. 

. The maxim contra non valentem agere non currit prescriplio has no 
application in our system of jurisprudence. Ib. 

. Where an obligation or note is prescribed and the holder shows 
nothing that will operate an interruption or suspension of pre- 
scription, the plea will prevail. 20 An. 131, 423, 565. 

Mechanics’ and Traders’ Bank v. Sanders, 106, 

}. When the holder of a promissory note. has suffered it to prescribe 
in his hands, he can not invoke the maxim, contra non valentem 
agere non currit prescriptio, to relieve it from the effect of the plea 
of prescription. Jackson v. Yoist, 10x. 

. Each item charged in account as money paid out, or for services 
rendered, is prescribed in three years from its date. 

Williams vy. Gay, 110. 

. Where the plea of prescription is filed in the Supreme Court, and 
the record shows that the obligation on which the judgment of 
the lower court is founded is prescribed, and the appellee does 
not ask that the case be remanded to enable the holder to show 
an interruption, the plea will be maintained in the Supreme Court. 

Long v. Heirs of Scott, 120, 
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The plea of prescription will not be defeated for any cause not 
mentioned in the exceptions established by law. 
Bartley, Johnson & Co. v. Heirs of Bosworth, 126. 


. The maxim contra non valentem agere non currit prescriptio forme no 


part of our written law, and can not be invoked to defeat the plea 
of prescription. Smith v. Stewart, 67. Tb. 


. Notice of seizure and demand are necessary to interrupt prescrip- 


tion in a proceeding by executory process. 


Mann “ Co. v. Norton, 155. 
b] 


. When the notice has not been served until after prescription has 


accrued, the plea will be maintained. 20 An. 192. Ib. 


3. A verbal promise to pay a promissory note will interrupt preserip- 


tion, if made before prescription is acquired. 
Silvernagle & Co. v. Fluker, 188. 


. A verbal promise to pay a promissory note before prescription has 


accrued, not denied when interrogated on facts and articles, will 
defeat the plea of prescription. Harrell, Tutriz, v. White, 195. 


. Prescription may be pleaded in the Supreme Court, and when no 


application is made to have the case remanded to show an inter- 
ruption, the plea will be maintained, if the documents declared 
upon are prescribed on their face. Roth v. Hebert, 232. 


3. Where more than five years have elapsed after the maturity of a 


promissory note, before suit is brought, and no interruption or 
renunciation is shown, the plea will prevail. C. C. 3505; 2 An. 
131, 565. Silvernagle & Co. v. East, 261. 


. Where a promissory note is prescribed on its face, and no interrup- 


tion is shown, the plew will prevail. 20 An. 131, 565. 
Peet, Simms & Co. v. Jackson, 267. 


. Where an open account is prescribed on its face, and the evidence 


fails to establish an interruption, the plea will prevail. 
Boyle & Co. v. Kittredge & Ewing, 273. 


. Where a promissory note is prescribed on its face, and no interrup- 


tion is shown, the plea will prevail. Rabel v. Pourciau, 20 An. 131. 
Bank of Kentucky v. East, 275. 


. The burden of showing a renunciation of prescription of a promis- 


sory note ifter it has accrued falls upon the holder. 
Offut v. Chapman and MeKowen, 293. 


. An indorsement of a payment on the note after it is prescribed is 


not sufficient to interrupt prescription. Ib. 


. The parol testimony of the holder of a promissory note is not 


admissible to establish the interruption of prescription. Ib. 


23. Prescription must be pleaded expressly and specially in order that 


24, 


the party against whom it is urged may have full notice to mect 
it. C.C. 3426, 3427. Mansfield, Norton, Assignee, v. Doherty, 395. 
The items in the account of an avent are not prescribed by the 
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‘lapse of three years from their date. Such claims are not embraced 
in the terms “open accounts” which by the statute of 1852 are 
prescribed against in three years; ten years is the only prescrip- 
tion against such a demand. Dolhonde, Adm., v. Laurans, 406. 

The payment of interest on a promissory note up to a particular 
date, and an extension of the time of the payment of the principal 
to that date, will interrupt prescription. 
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; Mareelin vy. His Creditors, 423. 

The prescription of one year cannot be invoked by a party holding 

under a void title. Warfield v. Bobo, 466. 

The burden of proof is on the plaintiff to show an interruption 
where the note sued on is prescribed on its face, and if none is 
shown the plea will be maintained. 

MecStea v. Boyd & Blanks, 501. 

A payment on a promissory note, before prescription has accrued, 
by a third party, who has assumed the note in a notarial act, will 
interrupt prescription, which only begins to run again from the 
date of such payment. Cockfield v. Farley, 521. 

All informalities that occur in connection with the probate proceed- 
ings for the sale of land are prescribed by the lapse of five years 
from the date of the sale. Pasiana vy. Powell, 584, 

The law makes no distinction, in regard to prescription, between 
negotiable and non-negotiable promissory notes and bills of 
exchange. Robichaud vy. Thorne, G11. 

An order of seizure and sale granted on notes that were p:escribed 
at the date of the order, will be set aside on appeal. 

Taylor v. Hill, 626. 

The maxim, contra non valentem agere non currit prescriplio, can 
not be invoked by the holder of a promissory note to defeat the 
plea of prescription. Ib. 

Citation served on a party whose native language is French, when 
the petition is only written in English, will interrupt prescription 

Leon v. Bouillet, G51. 

An open account for ntoneys paid on a judgment, for materials, 
labor and carpenter work done, and improvements in repairs and 
improvements on the premises, is prescribed by three years. 

French v. Riggs, 657. 

Charges for board, lodging, and support of another ave prescribed 
by one year. Ib. 

A written agreement to pay a certain amount of money to another, 
styled a bond, falls under the class or denomination of promissory 
notes, and is prescribed by the lapse of five years from maturity. 

Succession of Voorhies, 659. 

A payment made by a security will not interrupt prescription as to 

the principal debtor, Ib, 
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38. An account stated and closed by the written acknowledgment of 
the other party, is only prescribed by ten years. 14 An. 654; 20 
An. 116. Blanchin & Giraud vy. Pickett, 680. 
30. The prescription of five years cannot be invoked in a case where 
judgment has been rendered on the note, and execution and 
garnishment process has issued, and judgment against the 
garnishee has been rendered, from which an appeal has been 
taken by the original judgment debtor. In such a case the note 
becomes merged in the judgment, and tive years prescription 
does not apply. Guillory v. Deville, 686. 
40. A suit to recover on a contract of agency is prescribed by ten 
years. Poindexter and Pollard v. King, 697. 
41. A verbal promise to pay a promissory note after prescription has 
accrued, will not work an interruption of prescription. To estab- 
lish the interruption, the evidence must show that the promise 
was made before prescription was acquired. 
Megibben & Brother v. Willson, 748. 
42. After a note is prescribed, only written evidence is admissible to 
prove a renunciation. Ib. 
See Apreat—La, Stale Bank v. Cammack, 133. 
SEE BILLs AND Prom. Notes—Bank of La. v. Williams, 121. 
See Exec. aNnp Apminis.—Sevier v. Suc. of Gordon, 373. 
See Portice Juntes—Perry v. Parish of Vermilion, 645. 


PRIVILEGE. 

1. The privilege of the consignee, who has made advances on the 
goods or property in his possession through his agent is superior 
to that of the attaching creditor. 

Maxen & Shearer v. Landrum, 366. 

. Where a carr.cy of freight for hire stores the property or goods in 
a warehouse at the port of destination, the charges of the ware- 
house keeper for storage forms a privilege on the goods superior 
in rank to that of the carrier for the freight. 

Powers & Co. v. Sixty Tons of Marble, 402. 

3. A merchant has a privilege on the crop for the necessary supplies 
furnished to make it. Act of 1843, amending article 3184 of the 
Civil Code. Wood, Adm’r v. Calloway, 471. 

. No privilege is allowed on the crop for money advanced to the 
planter. Ib. 

5. The privilege of the vendor who has delivered personal property is 
inferior to that of a lessor. Succession of Gayle, 487. 

. No privilege exists on movables for the payment of State and 
parish taxes. Lb. 

. Where the fund produced by the sale of the movables of a succes- 
sion has been exhausted by the special privileges, the immovables, 
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PRIVILEGE—Continued. 
or such portion as may be necessary, must be sold to pay the 
general privileges, to which time the settlement of the rank of the 
general privilege creditors must be postponed. Ib. 
8. A factor or merchant has no privilege on the mules, cattle and im- 
plements attached to the plantation, or on the proceeds of the 
sale thereof, for advances made or supplies furnished to make the 
crop, nor has the factor any privilege for money advanced to the 
planter who afterwards applied it to the payment of the laborers 
for working the crop. By giving the fund this direction by the 
planter and applying it to the settlement of privilege accounts, 
the factor does not become subrogated to the privilege. The 
privilege of the factor does not result from subrogation, but 
springs directly from the law which gives it. 
Howe v. Whited & Gibbs, 495, 
9%. The factor has a privilege on the crop for advances made, and sup- 
plies furnished in aid of its production. Tb. 

. Where the land, immovables by destination, and the growing crop 
have been sold in block, the value of the crop may be ascertained 
by proof after the sale has been made, and the privilege of the 
factor attaches to the proceeds. 

. A factor having a privilege on a crop of cotton for supplies 
furnished, does not lose it by becoming the purchaser thereof at 
sheriff ’s sale. In such a case the privilege passes from the thing 
and attaches to the proceeds. 1b. 

12. The privilege of the merchant for supplies furnished the planter is 
equal in rank with that of the lessor. Masson y. Murray, 525. 


PROHIBITION. 

1. Under the rules laid down in the Code of Practice, the Supreme 
Court of Louisiana will not take general superintending control 
over the inferior jurisdictions. % M. 42; 2 La. 88; 19 La, 498; 8 
An. 92. The writ of prohibition, the power to grant which is 
specially allowed by the Code of Practice to appellate courts of 
competent jurisdiction, is not a writ of riglit, and is within the 
sound discretion of the tribunal to which the application is made. 

State, ex rel. D) Mezav. Judge Fourth District Court, 123. 

2. The writ of prohibition will not be granted by the Supreme Court 

of Louisiana against a tribunal of inferior jurisdiction, unless it 
- be in cases where its intervention is necessary for the maintenance 
of its appellate jurisdiction. Tb. 

3. Where the evidence shows that the security on the appeal bond is 
not good and solvent, as required by law, the Supreme Court will 
not issue a writ of prohibition restraining the judge a quo from 
ordering execution to issue pending the appeal. 

State, ex rel. Simonds vy. Judge Seventh District Court, 178. 
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The Supreme Court will examine into the sufficiency of the surety 
on an appeal bond on application for a writ of prohibition, and if 
the surety is found to be good, the prohibition will issue restrain- 
ing the judge from executing the judgment until the appeal is 
decided. State ex rel. Storrs v. Judge Fourth District Court, 735. 

Sree Arreat—State, er rel. Johnson vy. Judge of Fifth District 
Court, 113. 


PROMISSORY NOTES. 


See BILts AND Promissory NOTES. 


PUBLIC DOMAIN. 


1. 


° 


A survey under the Spanish Government, when Louisiana was a 
province of that kingdom, not made in conformity with the forms 
and requirement of the order, and never approved or confirmed by 
the Spanish authorities, is merely an inchoate title. The land 
embraced by such survey passed by the treaty of cession to the 
United States as part of the public domain, the title to which 
vested in the new sovereign. Arceneaux v. Benoit, 673. 

Where a party having such inchoate title, with partial confirmation 
by the United States Government, and in order to obtain a further 
concession under his claim, enters into an agreement with con- 
tiguous proprietors by which they renounce their right to back 
concessions under the acts of Congress of 1811 and 1826, and he 
recognizes the full extent of their claims, he is estopped thereby, 
in an adjustment of boundary, from claiming limits which would 
conflict with those of the other party, under the pretense that his 
claim, under the original order of survey, has been fully confirmed 
by the United States. Tb. 


3. The action of boundary cannot be prescribed against. Civil Code, 
article 821. Ib. 


RES JUDICATA. 
1. Where an appeal has been dismissed on the ground that all the 


» 
~e 


parties interested in the judgment were not made parties to the 
appeal, and the same questions involved in the first judgment ap- 
pealed from are again passed upon before the District Court, be- 
tween the same parties in a judgment of homologation, and more 
than one year having elapsed from the rendition of the first judg- 
ment, it must be considered res judicata from which no appeal 
will lie Gay v. Marrionneaur, 223. 
In order to justify a court of justice in rejecting a demand as con- 
trary to the authority of the thing adjudged, it is necessary that 
the thing demanded is the same as in the first suit, is founded on 
the same cause of action, and the contest is between the same 
parties, acting in the same qualities. To ascertain what is de- 
manded in a particular suit resort must be had to the prayer of 
the petition. Slocomb vy, De Lizardi, 355, 
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RES JUDICATA—Contintied. 

3. The plea of res judicata to 4 second suit will not be maintained, 
unless it is shown to be between the same parties and acting in 
the same qualities with that of the first, founded on the same 
cause of action and on the same demand; if either of these 
requisites is wanting the plea will be overruled. Ib. 

4. The plea of res judicata will not be maintained unless the parties 
to the first judgment are the same as those of the second. 

Degelos, Durrive & Co. vy. Woolfolk, 706. 





RIGHT OF WAY. 

1. The right of expropriating a right of way over a uecighbor’s prop- 
erty cannot be allowed, except in cases of extreme necessity, and 
where a party can make a road or passage over his own lots to 
the public streets, he must be required to do so. C. C. 695. 

Perry v. Webb, 247. 


SALE. 


1. The possibility that a purchaser may be compelled to bring a suit 
at law to gain possession of the thing purchased, does not consti- 
tute it a litigious right. Kellar v. Blanchard, 33. 

. Where a lot of cotton is sold by weight, delivery does not take 
place until the cotton is weighed. The sale is incomplete until 
actual delivery has taken plade. The fact that the vendor subse- 


quently sold and delivered the cotton to another party, is incom- 
patible with delivery to the first vendee. 
Dunean y. Holt & Co., 235. 

. A written act of sale of real estate has no effect against third par- 
ties until it is recorded in the proper office, unless it is shown 
that the party affected by it had knowledge of its existence and 
contents. Smith v. His Creditors, 241. 

. Where a sale of personal property has been completed by delivery 
(although fraudulent), the jutlgment creditor of the vendor can 
not seize it in the hands of the purchaser until the sale is declared 
null by a revocatory action. The case is different in a simulation. 

Schneider & Zuberbier vy. Dreyfus, 271. 
5. A deposited a lot of jewelry with B to be raffled, and afterwards 
gave C, a creditor of his, an order on B for the jewelry or its 
proceeds. Held—That this order did not establish either a sale 
or datien en paiement of the jewelry, and that C cannot be con- 
sidered as the owner. Aguader v. Quish, 321, 

. A purchased a lot of furniture at auction sale, and afterwards in- 
duced the auctioneer to make the bill of sale to B. B then exe- 
cuted a notarial act of loawof the furniture to A. The furniture 
was seized by the creditor of A, and B enjoined. Held—That A 
was the owner of the property, and the bill of sale from the auc- 
tioneer to B, and the notarial act of loan fram B to A, were a 
mere sham, a simulation, to screen the property from the pur- 
suit of the creditors of A. ; Stewart v. Cohn, 349, 

108 
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SALE—Continued. . 
7. To enable a party to recover damages for a breach of contract of 
sale, he must show that a sale was actually made. 
Glenn v. Ferguson, 385. 
8. A lease for hire of a pair of horses and buggy, at a stipulated price 
per day, is not a sale. Ib. 
9. Ina sale of goods in New York to a merchant in New Orleans, by 
samples presented by an agent in New Orleans, to be delivered in 
New Orleans in quality equal to the samples presented, the sale 
is not complete until the goods are delivered, and they are at the 
risk of the seller until delivery takes place. 
Maillard v. Max Nihoul, 412. 
10. In a written contract of sale of a lot of one hundred bales of cotton 
between A and B, the following stipulations appear: First—A 
declares that he sells B one hundred bales of his cotton crop then 
on his plantation. Second—The cotton was to be delivered at 
Randleson’s Landing, or at some other convenient point on the 
river. Suit is brought by B to enforce the performance of the 
contract, and a writ of sequestration issued, and a few bales of 
cotton on the plantation in the seed were sequestered by the sheriff ; 
a fi. fa. was issued on a judgment in favor of the wife against A, 
and the same cotton was seized by the sheriff. Held—That as B 
had no privilege on the cotton, and the sale not being completed 
by delivery, the weighing and counting of the bales being essen- 
tial to perfect the sale, the seizing creditor must hold the cotton 


as against the sequestration. 
Abat & Cushman v. Atkinson, 414. 


. Where a party demands the rescission of a sale, he must, as a con- 
dition precedent, return, or offer to return, the consideration which 
he has received. Latham v. Hicky, 425. 

2. The precarious possession of personal property carries with it the 
presumption of simulation, C. C. 2456, 16 An. 5, but this presump- 
tion may be disputed by the vendee showing the reality of the 
sale. Guice v. Sheriff Sanders, 463. 

. Where the evidence shows that the sale of personal property was 
real and bona fide the injunction will be perpetuated against the 
seizing creditor ot the vendor. Ib. 

. Asale of a tract of land by one of three joint. owners will bind the 
other two, or either of them, if it is shown that they or either of 
them were present at the sale and made no objection thereto, but 
on the contrary advised and urged the sale. 

Crownover v. Randle, 469. 

. The sale of an undivided tract of land by one of the three joint 
owners is null as to the interest of the party who was not present 
at the time, and afterward refused to ratify the transaction. Jb. 

;. A vendor cannot maintain an action to rescind a sale and retake 
the property conveyed without returning or tendering to the 
yendee the portion of the price which he has received. 

Lee v, Taylor, 514. 
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SALE—Continued. 

17. In a sale of land, slaves and movable property, after the date of the 
emancipation proclamation, where the evidence shows that a por- 
tion of the price has been paid, equal to the value of the land and 
movables, the law will impute the payment to the land and moy- 
ables, and the balance of the price, being without consideration, 
cannot be enforced. Haden v. Phillips and Foster, 517. 

18. The stipulation in a written contract of sale of a lot of cotton that 
“delivery is accepted,” will dispense the vendor from further 
delivery, and place the property at the risk of the purchaser. 

Dupleiz v. Gallien, 534. 

19. A sale of immovables has no effect against third parties, until it is 
recorded in the proper office, in the parish where the property is 
s.tuated. Meyer & Brother v. Simpson, Sheriff, 591. 

20. The sale of the property of a minor by the tutor, for Confederate 
notes as the consideration, is an absolute nullity; and the minor 

may sue for and recover back his property, or its value, from the 
vendee after delivery. White v. Nesbit, 600. 
21. A sold the contents of a coffeehouse to B and C, for which B and 
C gave each their notes for one-half of the price. B gave a mort- 
gage tosecure the whole debt on his own property, and after- 
wards, at the maturity of the notes, paid one of them, and made 
a payment of one-half of the amount of the other. C subse- 
quently transferred his one-half interest in the coffeehouse to B, 
for a fixed price. A brings suit by executory process to recover 
the balance of the outstanding note; B enjoins on the grounds of 
extinetion of the debt and mortgage. Held—That the transfer 
from C to B, of his one-half interest in the coffechouse was not a 
datien en paiement, but a sale, and that the property mortgaged 
not being the same as that sold from one co-debtor to the other, 
the debt was not extinguished by confusion. 
Bessan v. Moucheur, 617. 
22, The fact that a party owes more than his property will sell for, 
does not prevent him from selling, and a sale made under such 
circumstances will not be avoided unless fraud is shown. 
Pecot v. Brothers, 667. 
SrE JuDICIAL SALEs. 
Ser SEIZURE AND SALE. 


SEIZURE AND SALE. 
1. A third party cannot hold personal property against a seizing cred- 
itor if he has permitted the property purchased to remain in the 
possession of the seized debtor. D Armand v. Sheriff, 198. 
2. A seizure and sale of property under a writ of fi. fa. was made on 
twelve months’ credit, for which a twelve months’ bond was 
given with approved security, At the maturity of the bond a fi. 
Sa, War issued thereon againat the principal and snrety and prop- 
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SEIZURE AND SALE—Continued. 
erty seized and again sold on twelve months’ credit, for which a 
second twelve months’ bond was given with approved security. 
At the maturity of this second bond execution again issued against 
the principal and surety. Held—That the second bond was taken 
without any warrant or authority of law, and could not therefore 
be enforced in the summary manner provided by law for the 
execution of twelve months’ bonds. That execution on the second 
bond would be stayed by injunction. Wieck v. Babin, 230. 

3. An ex parte order of court directing the payment of money does 
not bind a party entitled to the proceeds of the sale of the prop- 
erty sold under execution, nor will it protect the sheriff, 

Citizens’ Bank vy. Payne & Gilman, 380. 

4. The sheriff cannot pay out funds in his hands derived from the 
sale of property under execution which is subject to conflicting * 
claims, on his own authority. Ib. 

5. Where it is shown that the sheriff had knowledge of the superior 
mortgage claims to the funds in his hands arising from the sale of 
property under execution, and he pays over the funds to another 
claimant of inferior grade, he becomes personally and officially 
liable to the creditor of superior rank for the amount thus illegally 
paid. Ib. 

G. In a judicial sale of real estate, the petition, judgment, notice of 
judgment, seizure, and notice to appoint an appraiser, together 
with the sheriff’s deed were shown in a suit to annul the sale. 
Held—That the title was sufficiently made out without showing 
the fi. fa. and the sheriff’s return. Coulson v. Wells, 383. 

. The property of the surety on the official bond of the sheriff can 
not be seized and sold under a judgment against the principal and 
surety, until that of the principal has been discussed. 

Stinson v. Hill, Sheriff, 560. 

8. ‘Two parties claim the same piece of property from the same source 
of title, the one deriving his title by purchase at private sale, and 
the other by purchase at a judicial sale under a mortgage, the 

existence of which was known to the purchaser at private sale at 
the time, and the evidence shows that the description of the 
property at the forced sale is the same as that in the private sale. 
Held—That the purchaser at the forced sale cannot be defeated 
in his title at the suit of the claimant at private sale, on the 
ground of want of sufficient description of the property at the 

public sale. Smith v. Logan, 577. 


~ 












SEQUESTRATION. 
1, The military orders issued to the banks of New Orleans during the 
late war divecting them to y,];0 4 statement of auch deporits as 


. helonged to officers of the aryy pf the Confederate States, and 
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SEQUESTRATION— Continued. 
directing them to pay over to the proper officer of the Quarter- 
master’s Department of the United States all moneys in their 
possession belonging to or showing upon their books to the credit 
of such persons, was an attempt on the part of the military 
authorities to sequester these funds. 
Nelligan v. Citizens’ Bank, 332. 
2. A bank can not be relieved from paying a deposit to the proper 
owner on the ground that it has paid over the amount of the 
deposit in Confederate treasury notes to the Quartermaster of the 
United States army, under military orders, unless it is shown that 
the deposit was made in the bank in Confederate money with the 
knowledge of the depositor. Ib. 
3. The sequestration and taking possession of Confederate treasury 
notes by the military authorities of the United States, which the 
banks of the city of New Orleans had given over as the deposits 
of officers engaged in the rebellion, did not amount to a seques- 
tration by the United States of the credits of said parties, against 
the banks. Ib. 
4. Confederate notes having been issued in violation of law, and - 
against good morals and public policy, could not form the basis of 


a seizure or sequestration so as to exonerate the banks from lia- 
bility to their depositors. Ib. 





SHERIFFS AND DEPUTIES. 


1. A sheriff may cause a deed to be made and attested by any of his 
legally qualified deputies, and when so made and attested it has 
the same validity as though it were made and attested by the 
sheriff. Kellar vy. Blanchard, 33. 

2. Where it is shown that the sheriff had knowledge of the superior 
mortgage claims to the funds in his hands arising from the sale of 
property under execution, and he pays over the funds to another 
claimant of inferior grade, he becomes personally and _ officially 
liable to the creditor of superior rank for the amount thus illegally 
paid. Citizens’ Bank v. Payne & Gilman, 380. 

3. The capacity of a sheriff, duly commissioned as such, can not be 
tested or inquired into by an injunction against a seizure made on 
a fi. fa. Turner v. Hill and Durdin, 543, 

See Arrorners—LRosenjield vy. Adams Express Company, 590, 
SOVEREIGN POWER. 

1. The act of the sovereign power in proclaiming the abolition of 
slavery throughout the United States annulled all contracts based 
on slavery, and article 128 of the State constitution did not affect 
such contracts by prohibiting the courts from enforcing them. 

Dranguet v, Rost, 532. 

2. A promise made after emancipation, to pay a promissory note 


given for a slave, cannot be judicially enforged. Constitution 
art, 328, qh, 
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SUBROGATION. 
1. Where a third party pays a judgment to the attorney of the judg- 
ment creditor under a writ of fieri facias, and takes an order of 
court where the judgment was rendered, on the motion of the 
attorney, subrogating him to all the rights of the judgment cred- 

itor in the judgment, he becomes legally subrogated thereto, and 
conventional subrogation takes placé by the act of the attorney. 

‘ Nugent v. Potter, 746. 





STOPPAGE IN TRANSITU. 

1. The courts of Louisiana will recognize and enforce the right of 
stoppage in transitu arising from a sale of goods in New York to 
an insolvent residing in New Orleans. 

Blum & Co. v. Marks, 268. 

2. The transitus of the goods is not at an end while in the custody of 
the carrier, and before they have been delivered to the consignee. 

Ib. 

3. To entitle the vendor to have the goods stopped in transitu he 
must show that, at the time of the sale, he was ignorant of the 
insolvency of the vendee. The discovery of the insolvency before 
the delivery is sufficient to entitle the vendor to the exercise of 
the right, althongh the goods may have been attached by a cred- 
itor of the vendee. Ib. 

SUCCESSIONS. 

1. Inasuit by the holder of mortgage notes against the succession, 
and the heirs, who, it is alleged, have taken possession without 
settling up the estate, the record must show that the original 
maker of the notes is dead, and that the heirs are in possession of 
the property. In such a case, where citation has issued to the 
heirs, and judgment by default has been confirmed against them, 
and appeal taken therefrom, the case will be remanded to the 
lower court to be proceeded with according to law. 

Britton & Co. v. Heirs of Seott, 112. 

2. Where the legatee or his assignee has obtained possession of money 
and assets of the suecession in violation of law, and the executor 
brings suit to recover the same for the benefit of the estate, the 
legatee cannot set up in defense that his possession was in pay- 
ment of the legacy. Morel, Testamentary Ex., v. Surgi, 184. 

3. When an heir becomes the joint proprietor of mortgageable heredi- 
tary property, the mortgage resulting from the recording of a 
judgment against him attaches to his part or portion thereof, sub- 
ject to the prior debts and mortgages of the succession. The 
enforcement of such mortgage is dependent upon the final settle- 
ment of the succession, Succession of Turead v. Ger, Adm., 253. 

4. Where snecession property has been sold at probate sale, theanort- 
gage creditors may pursue the funds arising from the sale by way 
of third opposition to the account of the administrator, and have 
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SUCCESSIONS—Contiu nasal 
their mortgage rights recognized and enforced against the proceeds 
of the sale of the mortgaged property, the same as they could 
against the property itself before the sale. Ib. 

5. Where a debt has been contracted against an estate for supplies 
furnished, bills paid, etc., by the commission merchant, and a par- 
tition of the estate is afterward made among the forced heirs 
without providing for the debt, suit may be brought by the eredi- 
tor against the heirs, jointly at the domicile of the succession. 
The allegation in the petition that some of the heirs named reside 
in other parishes than that where the suit is brought will not give 
rise to the exception of domicile. Lee vy. Goodrich, Tutor, 278. 

6. In a contest between the heirs of their deceased mother and the 
surviving husband for a partition of the separate estate of the 
deceased, a declaration made in the act of sale of real property to 
the deceased mother that the purchase was made by the wife with 
funds derived from the income and revenue of her separate para- 
phernal estate is, as between the heirs of the wife and her husband, 
who signed the act, conclusive against him. 16 An. 270 

Succession of VW = 343. 

7. Where an unmarried woman enters into an agreement in writing 
before a notary public for the purchase of real property, and, 
makes a cash payment for a portion of the price, and exceutes her 
notes for the balance due at a future date, and she marries before 
the maturity of the notes, and the title is made in accordance with 
the agreement after the marriage takes place, the property thus 
acquired will, as between the husband and wife, form a part of 
her separate paraphernal estate. Ib. 

8. If the suceession be accepted with benefit of inventory, no part of 
it goes into the possession of the heirs as such until the estate 
shall have been administered, and until such administration the 
estate must remain under the authority of the Court of Probates, 
where it was opened. Succession of DeRoffignac, 364. 

9, Real property situated in Louisiana, owned by a French subject, 
residing in France, cannot be administered in the courts of 
France; such property thus situated forms a separate succession 
from that in France, and must be administered according to the 
laws of Louisiana. Ib. 

10. Heirs residing in France must be recognized as such by the courts 
of Louisiana before they can be put in possession of property 

situated in this State, which they have inherited from their ances- 
tor in France. Lb. 

1. The opening of a succession and the appointment of an adminis- 
trator in a parish where the deceased never has resided, nor owns 

property therein at the time of the death, are absolute nullities ; 

and any and all proceedings had and all judgments rendered 

against the succession are void, Miltenberger v. Knox, 399, 
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TAXES AND TAX SALES. 
1. 


SUCCESSIONS— Continued. 
12, Where the creditors of a succession are litigating their rights con- 


tradictorily with each other, and the value of the succession 
exceeds five hundred dollars, an appeal will lie to the Supreme 
Court, although the claim of each creditor may not amount to that 
sum. Succession of Gale, 487. 
The holder of a claim against a succession, approved by the admin- 
istratrix, is not likened to the holder of a note payable to bearer, 
and he is not dispensed from proof of ownership when denied by 
other creditors. Ib. 


14. An heir, of age, by accepting the succession, purely and simply, 


hecomes personally liable for the debts of the estate. 
James v. Hynson and Sheriff, 566. 

A ereditor who permits the heir to take unconditional control of 
the estate, without causing it to be administered, loses the right 
to pursue the property of the succession, as distinct from that of 
the heir. Ib. 

A sole heir, having accepted the succession of her mother purely 
and simply, has the right to take possession of the property, and 
her husband, by administering it with her permission, does not 
become personally responsible for the debts of the succession. 

Leon v. Bouillet, 651. 

In 1261, before emancipation, a number of slaves were sold at pro- 
bate sale, and purchased by the heirs. In 1867, after emancipa- 
tion, the administrator filed his account debiting each one of the 
heirs with the amount of his purchase for slaves, which had not 
been paid into the succession, against which he opposed the 
amount of their respective inheritances, crediting or charging 
them with’the difference, as the case might be. The heirs opposed 
the homologation of the account. Held—That under the settled 
jurisprudence of the State, the obligations contracted by the heirs 
in 1861, on account of their purchase of slaves, being null and 
void, could not be an element in either confusion or compensa- 
tion; nor could that portion of the proceeds for the sale of slaves 
form a part of the assets of the estate, and that the administrator 
must account to the heirs for their portions, without taking into 
account the sale of slaves as assets, and without charging the 
heirs with the amount of their purchase for slaves. 

Succession of Patin, 661, 

See Executors AND ADMINISTRATORS. 

See Execurory Process—Randolph vy. Chapman. 


The third section of the act of the Legislature of 1855, page 327, 
prohibiting Municipal Corporations within the State from levying 
any tax on persons engaged in selling articles manufactured by 
themselves within the State, is not in conflict with article 118 of 
the Constitution of 1868. A tax levied by the city of New Or- 
leans on such persons is illegal. 

New Orleans v. Lusse and Rhulman, 1. 
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TAXES AND TAX SALES—Continued. 

2. A contract with the City of Jefferson for curbing and gutter built 
on the sidewalk within the corporation is not a tax, toll, or im- 
post, within the meaning of article 74 of the Constitution of 1868. 

Rooney v. Brown, 51. 

3. The act of the Legislature, No. 114, approved on the twenty-ninth 
of September, 1868, levying a tax of one per cent. on the cash 
value of all the immovable and movable property in the State, 
according to the assessment rolls for the year 1867 (being the last 
assessment which at that time had been made), is not retrospective 
in its operations, and does not therefore conflict with article 110 
of the Constitution of 1868. Frellson v. Mahan, 79. 

4, The selecting the assessment of 1867 (the last one then made), as 
a basis for & tax, levied in 1868, Was a subject which was exclu- 
sively within the legislative control. The principle of equality 
and uniformity enunciated in article 118 of the Constitution of 
1868, is not violated by selecting a previous assessment of the 
property taxed as a basis of estimate of the amount of taxes to 
be collected. Ib. 

5. A State tax collector is competent to sue for and recover in the 
name of the State any tax or license due by a tax payer. 

State v. King, 201. 

6. The act of the Legislature of 1865 imposing a license tax on attor- 
neys at law is equal and uniform on all persons engaged in the 
practice of the profession, and is therefore not in conflict with ar- 
ticle 124 of the Constitution of 1864, nor with article 118 of the 
Constitution of 1868. Ib. 

7. The State, having authorized the issuing of a license to a party to 
practice law, is not thereby precluded from taxing such party an- 
nually for pursuing the profession within the State. Ib. 

8. The penalties imposed on merchants for selling hay in the city of 
New Orleans without first having it inspected according to law is 
not a tax upon imports or upon the produce of other States of the 
Union brought here for sale, but is simply a protection to the 
public against the introduction of commodities that are unfit for 
commerce. State v. Fosdick, 256. 

9. The Constitution of the United States expressly permits the States 
to pass inspection laws. Tb. 

10. The city ordinance of the city of New Orleans for the year 1866, 
which declares that “ every keeper of a warehouse where pro- 
duce, goods, wares or merchandise are received on storage, one 
hundred dollars for each and every warehouse” was intended to im- 
pose a license tax of one hundred dollars upon the particular call- 
ing or business of keeping a warehouse, and not a tax upon the 
warehouse itself. Hodgson v. New Orleans, 301. 

11, Such a tax is uniform upon all persons engaged in that kind of 


business. Th 
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TAXES AND TAX SALES—Continued. 

12. The act of the Legislature of the sixteenth of March, 1866, No, 
122, exempting certain property from taxation during the war, 
was annulled by article 149 of the Constitution of 1868. 

Police Jury v. Heirs of Burthe, 325, 

13. By the act of the Legislature of March 28, 1867, the assessment of 
taxes for the year 1860, and the consecutive years to 1864, inclu- 
sive, were extended until the first of January, 1870. Suits 
brought for the taxes on property for these years is therefore pre- 
mature and must abate until the first of January, 1870. Ib. 

14, The act of the Legislature of 1855, authorizing the imposition of a 
license tax of one thousand dollars on each insurer or insurance 
company not chartered by the State, and only imposes a license 
tax of five hundred dollars on each insurance company chartered 
by the laws of the State, is not in conflict with that provision of 
the Constitution which requires that taxation shall be equal and 
uniform. 10 An, 402. State v. Fosdick, 434, 

15. State warrants drawn by the Auditor of Public Agcounts are re- 
ceivable in payment of taxes or licenses, and a party depositing 
them with the collector is exempt from the payment of interest, 
costs or damages from the date of such deposit. Act No. 1 of 
1869. State v. Casaard, 751. 


TUTORS AND TUTORSHIP. 

1, The tutrix, under an order of the court, filed a final account of ler 
tutorship, which the under tutor opposed. The District Judge 
dismissed the account and ordered the tutrix to file another within 
fifteen days. Held—That the account first filed should have been 
amended and corrected, and homologated as thus amended. The 
under tutor is not responsible for the expenses of litigations with 
a tutrix in behalf of minors unless he act in bad faith. 19 An. 
153. Succession of Samuels, 15. 

. The acknowledgment and promise to pay by a tutrix in her indi- 
vidual capacity will not interrupt prescription as to the sueces- 
sion. 15 An 168. Stowers v. Succession of Blackburn, 127. 

3. A tutor is a competent witness to prove the correctness of his tu- 
torship account. Acts of 1868, page 269. 

Tutorship of the Minor, Scott, 187. 

. A tutor, in making up an account of his tutorship, when he has 
engaged in planting in partnership with another with the prop- 
erty under his control belonging to his ward, the plantation ex- 
penses must first be separated from the individual expenses, and, 
after deducting them from the proceeds of the crop, the balance 
must be proportionately divided, and the individual expenses 
chargeable to the minor must be deducted from his portion. Jb. 

. The holder of an obligation signed by the tutor cannot recover 
against the minor, unless he shows authority in the tutor to make 
it. Carroll d& Co. v. Doughty, Tutor, 374, 
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6. An obligation signed by the tutor for supplies to carry on the 
plantation of his ward will not bind the minor, unless it is shown 
that he is authorized to carry it on for and on account of the 
minor, or that the advances made inured to his benefit. Ib, 

7. Atutor residing in a foreign country or in another State of the 
Union cannot receive letters of tutorship from the courts of Lou- 
isiana, nor be recognized as testamentary executor without first 
giving bond gnd security under such conditions as are required 
by law from dative testamentary executors. Acts of 1842, sec. 5, 
page 302. Succession of Young, 394. 

8. The surviving husband having qualified as natural tutor to his 
minor children, and caused an inventory of the community prop- 
erty to be made, and on that basis caused the one-half interest of 
the wife in the community to be adjudicated to him, for which he 
executed a special mortgage in favor of the heirs on his own prop- 
erty, and he dies, and a dative tutor is appointed to represent his 
minor children, the dative tutor, thus appointed, may vote at the 
deliberations of the creditors to dispose of the property of the 
deceased, an insolvent. , Deblanc, Tutor, v. Gray, 689. 

9%. The dative tutor, as mortgagee to the minors, without reference to 
the amount, may demand, as against the ordinary creditors, that 
the property be sold for cash or part cash. Lb. 

10. The executrix and tutrix, having interests in common with the 
major and minor heirs, are incompetent to represent the minors 
in a judicial partition. Succession of Schuttler, 712. 
11. Proceedings in partition, where the tutrix has represented the 
minors without the advice of a family meeting, are null, and the 
purchaser of property at a sale made under such circumstances, 
cannot be compelled to pay the price bid. Ib. 
12. The minor has a legal mortgage on the property of the tutor or 
tutrix to secure the faithful administration of his estate. 
Hatcher y. Jackson, 737. 


13. Where the mother of the minor heirs contracts a second marriage 
without the consent of a family meeting, she loses the tutorship, 
but if she first obtains the consent and approval of a family 
meeting she retains the tutorship, and her second husband 
becomes the co-tutor to the minors by a former marriage. In 
such a case the property of the co-tutor is not under legal mort- 
gage for the faithful administration of the tutorship. Tb, 


WARRANTY. 
1. The liquidating partner of a commercial firm cannot be called in 
warranty by the administrator on a demand against the estate of 
a deceased partner. Succession of Dothonde, 3. 
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2, -A sale of imported goods at the port of New Orleans in 1861 and 
1862, while the city and State were under the control of the insur- 
gents, did not impose on the vendor the obligation of warranty 
against eviction for the non-payment of duties to the United 
States. Under such circumstances, the purchaser is presumed to 
have contracted with reference to the fact that the duties had not. 
been paid. Snodgrass vy. Adams, 136. 

3. Where a party in possession of immovable property by a gratuitous 
title is sought to be evicted, he cannot invoke the plea of prescrip- 
tion, nor call the donor in warranty. Bister v. Menge, 216. 

4. Plaintiff had leased the bar on the steamboat T. D. Hine for one 
year from the agent of the owner. Before the expiration of the 
lease the boat was purchased by the captain (Worley), who 
forcibly ejected the lessee from the bar and put him off the boat. 
He brings suit against the former owner, the former master, and 
the present owner and master, to recover the damages he had sus- 
tained, alleging a conspiracy between these parties to gain posses- 
sion of the bar. The last owner of the boat pleaded the exception 

_ of domicile, which was sustained by the court below, and the suit 
dismissed as to him. Held—That the warranty by the vendor 
only extended to eviction, and could not be extended by the court 

* so as to cover a case of assault and battery ; that a conspiracy not 
being established by the evidence, and the last vendor and present 
owner of the boat not being before the court in this suit, plaintiff’s 
demand for damages in this suit must fail. 

Jones v. Worley, 404. 








WILLS. 

1. The rule that testaments are more easily avoided than contracts, 
on the ground of mental unsoundness, does not refer to the 
amount of intellect required in a testator. So far as the latter is 
concerned, a will may be made by any mind which has the sound- 
ness and strength necessary to endure the conflict involved in the 
making of a bargain. Chandler v. Barrett, Ex., 58. 

. Insanity is never. presumed. Ib. 

. If a testament present a series of wise and judicious dispositions, 
the onus is upon the heirs who attack it to prove unsoundness of 
mind at the date of its execution. Ib. 

. If by facts occurring near the time of the date of the testament, 
and preceding and following it, the heirs have proved an habitual 
state of insanity, then, and notwithstanding the wisdom of the 
will, the onus would be shifted on the legatee to prove the sanity 


of the testator during the intermediate time, that is, at the date 
of the testament. Ib. 


5. If, however, no habitual state of insanity is established, and the 
acts of folly are rare, and occur at periods distant from each other 
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and from the date of the testament, the testament, if not desti- 
tute of good sensé on its face, will be presumed to be the off- 
spring of a healthy volition and a lucid memory. Ib. 

. A nuncupative will by public act must bear upon its face the evi- 
dence that all the formalities required by law for its validity have 
been observed by the notary in drawing the testament. 

~ Succession of Wilkin, 115. 

. A nuncupative will by public act is null, if it does not appear on 
its face that the witnesses were present at the time the testator 
was dictating it to the notary, and also when the notary read the 
instrument as written down by him, to the testator. Tb. 

. The formalities necessary to be observed to give validity to an 
olographic testament are, that the will must be written, dated and 
signed by the testator himself. Succession of G. Ehrenberg, 280. 

. A party may dispose of his property by last will, by instituting an 
heir, or by naming legatees. 

. Where the language of a testament leaves the meaning of the 
testator doubtful, acts done by him after its execution may be 
taken into consideration as explanatory of, and in ascertaining 
his intentions. C.C. 1708. Ib. 

. The declarations of the testator in his last will and testament are 
presumed to have been made with deliberation and reflection, 
and are entitled to due consideration, but they can not be permit- 
ted to outweigh his express acknowledgment in an authentic act. 

Succession of Forsyth, 367. 

. The act by which a testamentary disposition is revoked must be 
made in one of the forms prescribed for testaments, and clothed 
with the same formalities. Hollingshead v. Sturgis, Ex., 450. 

. A nuneupative will by private act, not having been read by the 
testatrix to the witnesses, nor by one of them to the rest, in her 
presence, is invalid as a testament, and will not operate as a revo- 
cation of a valid will. Ib. 

. A letter written by the testator, posterior the date of the last will, 
not clothed with the formalities required for a testament, will not 
operate a revocation of the last will and testament of the deceased. 


Tb, 
WITNESSES. 


1. The State Engineer having made a contract in conformity with the 
act of 1857, page 162, for improving and draining Bayou Bour- 
bieux, which lies in the parishes of West Baton Rougé and 
Iberville, is a competent witness to testify as to the performance 
of the work in accordance with the contract. 

Grady v. Desobry, 132. 

2. The fact that the engineer is required by the contract to make a 
report to the police jury of the completion of the work does not 
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WITNESSES—Continued. 
disqualify"him from testifying to other facts not embraced i in his 
report. : Tb. 

3. The husband of his deceased wife is not a competent witness to 
testify in any suit, against the interest of her succession, to any 
fact which took place during her life time. 

Succession of Wade, 343. 
. The testimony of a witness taken by commission will not be allowed 
to go the jury, if it contains nothing but hearsay evidence. 
Poutz v. Jones, 726. 
. A witness on the stand will not be permitted to give opinions in 
answer to hypothetical questions. Ib. 

3. The husband cannot be a witness for or against his wife in a liti- 
gation to which she is a party. Acts of 1867, page 269. 

Willis v. Kern, 749. 

















